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COURT  OF  APPEAL 
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HIGH  COURT  OF  JUSTICE  FOR  ONTARIO. 

[IN  THE  COURT  OF  APPEAL.] 

The  King  v.  Walton. 

Constitutional  Law — Criminal  Law — Summoning  Grand  and  Petit  Jurors — Con- 
stitution of  Courts — Procedure — Ontario  Legislature — Dominion  Parliament 
— Criminal  Code,  sec.  662 — Jurors  Act,  R.S.O.  1897,  ch.  61,  sec.  103,  5 
Edw.  VII.  ch.  13,  sec.  7. 

A Provincial  Legislature  has  power  to  determine  the  number  of  grand  jurors 
to  serve  at  courts  of  oyer  and  terminer  and  general  sessions,  this  being 
a matter  relating  to  the  constitution  of  the  courts  : but  the  selection  and 
summoning  of  jurors,  including  talesmen,  and  fixing  the  number  of  grand 
jurors  by  whom  a bill  may  be  found,  relate  to  procedure  in  criminal 
matters  in  respect  of  which  the  Dominion  Parliament  alone  has  power  to 
legislate. 

The  Dominion  Parliament  can  exercise  its  power  by  adopting  the  Provincial 
law  and  has  done  so  by  section  662  of  the  Criminal  Code. 

The  Queen  v.  Cox  (1898),  31  N.S.R.  311,  2 Can.C.C.  207,  approved. 

Motion  for  leave  to  appeal. 

The  following  facts  are  taken  from  the  judgment. 

The  prisoner  was  tried  at  a recent  criminal  session  of  the  High 
Court  of  Justice  on  an  indictment  for  obtaining  goods  by  false 
pretences  with  intent  to  defraud. 

He  was  convicted  and  sentenced  to  three  months’  imprisonment. 
His  counsel  objected  to  the  constitution  of  the  grand  jury  by 
whom  the  bill  had  been  found  and  also  to  their  finding  on  the 
grounds  afterwards  mentioned. 

A panel  of  thirteen  grand  jurors  had  been  summoned  and  re- 
turned upon  the  precept  directed  to  the  sheriff,  as  presented  by 
sec.  66  (3)  of  the  Jurors  Act  R.S.O.  1897,  ch.  61;  and  for  default  of 
three  of  the  jurors  so  summoned  and  returned,  the  names  of  three 
talesmen  were  added  and  annexed  to  the  panel  in  the  manner  pre- 
sented by  sec.  103  of  that  Act,  as  amended  by  5 Edw.  VII.  ch.  13, 

1 VOL.  XII.  O.L.R. 


C.  A. 
1906. 

Feb.  26 


2 


ONTARIO  LAW  REPORTS. 


[VOL. 


C.  A. 
1906. 

King 

v. 

Walton. 


sec.  7 (0.),  one  of  such  talesmen  being  a person  who  had  been 
summoned  and  returned  as  a juror  upon  the  petit  jury  panel  of 
jurors  for  the  trial  of  criminal  causes  at  the  said  court;  and  the  in- 
dictment upon  which  the  prisoner  was  so  tried  and  convicted  was 
found,  as  it  was  said,  by  seven  of  the  grand  jury  so  constituted. 

It  was  contended  for  the  prisoner,  that  sec.  662  (2)  of  the  Criminal 
Code,  in  so  far  as  it  enacted  that  a true  bill  might  be  found  by  seven 
grand  jurors  instead  of  twelve  as  heretofore,  was  ultra  vires  of  the 
Dominion  Parliament;  and  that  sec.  103  of  the  Jurors  Act  as  amend- 
ed, in  so  far  as  it  authorized  the  adding  of  talesmen  or  of  talesmen 
from  the  petit  jury  panel,  was  ultra  vires  of  the  Ontario  Legislature. 

An  application  was  made  to  the  trial  Judge,  Britton,  J.,  who 
refused  to  state  a case  upon  these  objections,  and  a motion  was 
made  for  leave  to  appeal  under  sec.  744  of  the  Criminal  Code  and 
was  argued  on  the  8th  day  of  February,  1906,  before  Moss,  C.J.O., 
Osler,  Garrowt,  and  Maclaren,  JJ.A. 

J.  B.  Mackenzie,  for  the  motion. 

John  R.  Cartwright,  K.C.,  for  the  Attorney-General  of  Ontario. 

The  Minister  of  Justice  although  duly  notified  was  not  repre- 
sented. 

February  26.  The  judgment  of  the  Court  was  delivered  by 
Osler,  J.A.: — I think  we  ought  not  by  granting  leave  to  intimate 
any  doubt  of  the  validity  and  regularity  of  the  proceedings. 

The  Provincial  Legislature  has  enacted  by  sec.  66  (3)  of  the 
Jurors  Act,  that  the  number  of  grand  jurors  returned  to  serve  at 
courts  of  oyer  and  terminer  and  general  sessions  of  the  peace  shall 
be  thirteen  and  no  more,  and  no  one  will  now  argue  that  this  is  not  a 
matter  relating  to  the  constitution  of  the  Provincial  court  and  there- 
fore within  the  power  of  the  local  legislature. 

On  the  other  hand,  ever  since  the  decisions  of  Regina  v.  O'Rourke 
(1882),  32  C.P.  388,  and  1 O.R.  464,  we  have  in  this  Province  con- 
sistently held  that  the  selection  and  summoning  of  jurors  were  not 
matters  relating  to  the  constitution  of  the  court  : The  Queen  v.  Cox 
(1898),  2 Can.  C.C.,  p.  207  ; but  came  within  sec.  91  (27)  of  the 
B.N.A.  Act  as  relating  to  procedure  in  criminal  matters  in  respect 
of  which  Parliament,  alone  had  power  to  legislate. 

We  have,  however,  also  held  that  Parliament  had  effectively 
exercised  that  power  by  adopting  the  Provincial  law  on  the  subject 
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and  by  legislating  by  relation  and  reference  to  that  law  as  it  does  in 
sec.  662  of  the  Criminal  Code:  Regina  v.  O'Rourke , supra. 

“ Every  person  qualified  and  summoned  as  a grand  or  petit 
juror,  according  to  the  laws  in  force  for  the  time  being  in  any 
Province  of  Canada,  shall  be  duly  qualified  to  serve  as  such  juror 
in  criminal  cases  in  that  Province.” 

One  provision  of  the  local  legislature  which  has  to  do  with  the 
summoning  and  qualification  of  grand  jurors  is  sec.  103  of  the 
Jurors  Act,  which,  as  now  amended  by  5 Edw.  VII.  ch.  13,  sec.  7,. 
enacts  that  when  there  do  not  appear  as  many  as  twelve  of  the 
grand  jurors  who  have  been  summoned  upon  the  panel  returned 
upon  the  precept,  the  court  may  command  the  sheriff  to  name  and 
appoint  so  many  of  such  other  able  men  of  the  county  then  present, 
whether  on  the  panel  of  the  petit  jury  or  not,  as  will  make  up  a 
grand  inquest  of  twelve,  and  the  sheriff  shall  return  such  duly 
qualified  men  as  are  present  or  can  be  found  to  serve  as  such  grand 
inquest.  This  is  clearly  one  of  the  provisions  of  the  local  legislature 
relating  to  the  qualification  and  summoning  of  jurors  which  has 
been  adopted  by  sec.  662  of  the  Code,  the  qualification  of  the  tales- 
man being  that  of  an  “able”  man  then  present,  whether  on  the 
panel  of  the  petit  jury  or  not,  and  the  summoning  being  the  then 
and  there  naming  and  appointing  by  the  sheriff  of  such  person. 
This  case  is  much  more  plainly  within  sec.  662  than  was  the  case  of 
In  re  Chantler  (1905),  9 O.L.R.  529;  in  which  the  court  was  able  to 
hold  that  the  restriction  imposed  by  sec.  94  of  the  Jurors  Act  as  to  the 
non-disclosure  of  the  names  on  the  jury  panel  fell  within  the  scope 
of  sec.  662  of  the  Code.  If  Parliament  has  power  to  legislate  on 
the  subject  by  reference  to  Provincial  legislation  or  otherwise,  it 
may  authorize  the  talesmen  to  be  taken  from  the  petit  jury  panel,, 
though  without  such  legislation  that  might  be  objectionable  ; and  it 
was  for  that  reason,  that  leave  to  appeal  was  given  in  Rex  v.  Noel 
(1903),  2 O.W.R.  488,  in  order  that  the  question  might  be 
discussed.  As  against  legislation  now  providing  for  the  exact  case, 
it  would  serve  no  purpose  to  examine  decisions  which  have  been 
cited  to  shew  that  talesmen  cannot  be  drawn  from  the  petit  jury 
panel. 

Then,  as  to  the  provision  of  sec.  662  (2)  of  the  Code:  that  is 
clearly  matter  relating  to  criminal  procedure.  The  number  of 
jurors  who  are  to  constitute  the  grand  jury  is  not  affected,  but  only 
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the  action  of  the  jury  upon  the  bill  which  may  be  laid  before  them. 
Seven  may  now  find  a bill  instead  of  twelve,  as  was  formerly  the 
case,  and  we  see  no  reason  to  doubt  that  The  Queen  v.  Cox,  2 Can. 
C.C.,  p.  207,  in  which  this  question  was  considered,  was  well 
decided. 

I may  add  that  I am  not  satisfied  that  sec.  656  of  the  Code  does 
not  furnish  an  answer  to  the  motion,  though  I express  no  further 
opinion  as  to  that,  as  the  section  was  not  cited. 

Leave  is  therefore  refused. 

G.A.B. 


[IN  THE  COURT  OF  APPEAL.] 

Valiquette  v.  Fraser. 

Negligence — Building  Contract — Fall  of  Wall — Architect. 

The  judgment  of  a Divisional  Court,  reported  9 O.L.R.  57,  was  affirmed  for 
the  reasons  given  in  the  court  below. 

An  appeal  from  the  judgment  of  a Divisional  Court,  reported 
9 O.L.R.  57,  was  argued  on  the  24th  of  April,  1906,  before  Moss, 
C.J.O.,  Osler,  Garrow,  Maclaren  and  Meredith,  JJ.A. 

D.  J.  McDougal,  for  the  appeal. 

Aylesworth , K.C.,  and  John  Christie,  contra. 

June  16.  Judgment  was  given  dismissing  the  appeal  for  the 
reasons  given  in  the  court  below. 


G.A.B. 
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[DIVISIONAL  COURT.] 
Purcell  v.  Tully. 


Deed — Construction — Life  Estate — Remainder  in  Fee — Grant  of  Land — Haben- 
dum — Repugnancy  — Remaindermen  not  Named  — - Description  of,  as 
“Children”  of  Life  Tenant — Sufficiency. 

A grantor  by  deed  granted  to  the  grantee  “for  and  during  the  term  of  his 
natural  life,  the  lands  and  premises  hereinafter  mentioned,”  and  upon  his 
death  “unto  those  of  his  children  who  shall  survive  him  or  shall  have  died 
before  him,  leaving  lineal  descendants  surviving”  at  his  death,  “their  heirs 
and  assigns  forever  in  equal  shares  in  fee  simple  as  tenants  in  common:  the 
said  estate  granted  to  the  children  (of  the  grantee)  to  be  subject,  however, 
to  the  support  and  maintenance  on  the  said  lands  hereinafter  mentioned  of 
the  wife  (of  the  grantee)  during  such  time  as  she  shall  remain  widow  (of  the 
grantee);”  habendum  “to  have  and  to  hold  unto”  (the  grantee)  “his 
heirs  and  assigns  to  and  for  his  and  their  sole  and  only  use  forever”: — 

Held,  that  the  grantee  took  only  a life  estate,  his  children  having  the  re- 
mainder in  fee  simple. 

The  rule  in  Shelley’s  Case  did  not  apply;  otherwise,  there  would  be  no  estate 
in  the  children  charged  with  the  support  and  maintenance  of  the  widow, 
and  there  was  an  express  grant  of  the  fee  in  remainder  to  the  children. 
The  intent  was  clear  that  the  grantee  should  only  take  a life  estate;  and 
the  habendum  being  repugnant  to  the  grant,  was  void. 


This  was  an  action  brought  by  the  plaintiff,  Patrick  Purcell, 
against  Elizabeth  Tully,  administratrix  of  Alexander  P.  Tully,  de- 
ceased, and  Mary  Jane  Tully  and  others,  his  children  and  heirs  at 
law,  to  recover  payment  of  $468.80  owing  in  his  life  time  by  Alex- 
ander P.  Tully. 

After  setting  forth  the  particulars  of  the  indebtedness  of  the 
deceased,  the  plaintiff  in  his  statement  of  claim  alleged  that  the 
deceased  at  the  time  of  his  death  was  seized  in  fee  simple  to  his  own 
use  of  certain  lands  therein  mentioned;  that  by  indenture  of  bar- 
gain and  sale,  bearing  date  May  6th,  1902,  and  made  between  Isabella 
Purcell,  the  then  owner  thereof,  and  the  said  Alexander  P.  Tully, 
the  said  Isabella  Purcell  granted  the  said  lands  unto  Alexander 
P.  Tully  for  the  term  of  his  natural  life  and  after  his  death  unto  the 
children  of  the  said  Alexander  P.  Tully,  who  should  survive  him  or 
should  have  died  before  him  leaving  lineal  descendants  surviving 
at  the  death  of  the  said  Alexander  P.  Tully  their  heirs  and  assigns 
forever  in  equal  shares  in  fee  simple  as  tenants  in  common,  and  that 
the  said  indenture  was  in  law  a conveyance  to  the  said  Alexander 
P.  Tully  of  the  said  lands  in  fee  simple,  and  that  the  same  were 
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liable  to  be  sold  under  execution  for  payment  of  the  debts  of  the 
deceased. 

The  case  was  tried  before  Mr.  Justice  Clute  at  Cornwall  on 
April  4th  without  a jury,  and  at  the  trial  it  was  shewn  that  Mrs. 
Purcell,  the  grantor  in  the  said  conveyance,  desired  to  make  some 
provision  for  the  family  of  the  deceased  Tully,  who  was  an 
adopted  son  of  hers,  and  accordingly  gave  certain  instructions  to 
Mr.  Smith,  her  solicitor.  She  explained  to  him  that  Tully  was  im- 
provident and  therefore  she  would  not  give  him  the  land  in  fee 
simple,  but  only  for  his  own  life  with  remainder  to  his  children, 
and  also  an  estate  to  his  widow  during  her  widowhood  in  case  she 
survived  him.  Mr.  Smith  made  known  to  Mr.  Tully  the  nature  of 
the  proposed  gift,  to  which  he  assented,  and  thereupon  Mr.  Smith 
prepared  the  necessary  conveyances. 

Mr.  Smith  testified  that  the  terms  upon  which  Mrs.  Purcell  was 
prepared  to  convey  the  property  were  set  forth  in  the  typewritten 
part  of  the  deed  in  question,  which  was  as  follows: 

“This  indenture  made  ...  in  pursuance  of  the  Act 
respecting  Short  Forms  of  Conveyances  between  Isabella  Purcell  of 
the  first  part  . . . and  Alexander  P.  Tully  of  the  second 

part  .... 

“Witnesseth,  that  in  consideration  of  natural  love  and  affection 
and  of  the  sum  of  one  dollar  of  lawful  money  of  Canada  now  paid  by 
the  party  of  the  second  part  to  the  party  of  the  first  part  (the  receipt 
whereof  is  hereby  .acknowledged),  the  said  party  of  the  first  part 
doth  grant  unto  the  said  party  of  the  second  part  for  and  during  the 
term  of  his  natural  life,  the  lands  and  premises  hereinafter  mentioned 
and  upon  his  death  unto  those  children  of  the  said  party  of  the  second 
part  who  shall  survive  him  or  shall  have  died  before  him  leaving 
lineal  descendants  surviving  at  the  death  of  the  said  party  of  the 
second  part  their  heirs  and  assigns  forever  in  equal  shares  in  fee 
simple  as  tenants  in  common. 

“The  said  estate  granted  to  the  children  of  the  said  party  of  the 
second  part  to  be  subject,  however,  to  the  support  and  maintenance 
on  the  said  lands  hereinafter  mentioned  of  Eliza  Tully,  wife  of  the 
said  party  of  the  second  part,  during  such  time  as  she  shall  remain 
widow  of  the  said  party  of  the  second  part,”  and  then  followed  a 
description  of  the  lands. 

It  appeared  that  Mr.  Smith  dictated  to  his  stenographer  the 
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words  above  quoted  with  instructions  to  her  to  typewrite  them  in 
deed  form,  intending  the  words  quoted,  with  a description  of  the 
lands,  to  be  the  complete  instrument,  and  also  instructed  her  to  put 
a back  upon  it  and  take  it  to  Mrs.  Purcell  for  execution. 

The  stenographer  having  engrossed  the  dictation,  proceeded  to 
annex  thereto  the  last  page  of  a blank  form  of  conveyance,  filled  up 
the  blanks  in  this  form  and  took  the  instrument  to  Mrs.  Purcell, 
who  thereupon  executed  it. 

The  portions  of  the  deed  thus  added  by  the  stenographer,  without 
any  authority,  consisted  of  the  habendum  worded  as  follows: 

“To  have  and  to  hold  unto  the  said  party  of  the  second  part, 
his  heirs  and  assigns  to  and  for  his  and  their  sole  and  only  use 
forever,  subject  nevertheless  to  the  reservations,  limitations,  pro- 
visos and  conditions  expressed  in  the  original  grant  thereof  from 
the  crown,”  and  also  of  the  covenants  and  release  numbered  re- 
spectively 2,  4,  5 and  8 in  column  one  of  the  Act  respecting  Short 
Forms  of  Conveyances. 

The  learned  trial  Judge  found  in  favour  of  the  heirs  at  law  of 
Patrick  Tully,  that  the  deed  in  question  was  not  in  accordance  with 
the  intention  of  the  parties  and  ought  to  be  reformed  by  having 
eliminated  therefrom  the  habendum  clause  in  question  and  the  other 
printed  portions  of  the  deed  added  thereto  by  the  stenographer. 

From  this  judgment  the  plaintiff  appealed,  and  the  appeal 
was  argued  on  May  14th,  1906,  before  Mulock,  C.J.  Ex.  D.,  and 
Britton  and  Mabee,  JJ. 

D.  B.  Maclennan,  K.C.,  for  the  appellant,  contended  that  the 
habendum  of  the  deed  shewed  that  a fee  simple  was  intended  to  be 
granted,  and  the  evidence  did  not  warrant  its  reformation  by  striking 
the  habendum  out:  McDonald  v.  McDonell  (1864),  2 E.  & A.  393, 
410. 

M.  C.  Cameron , for  the  infant  defendants,  contended  that  the 
inadvertence  of  the  stenographer  should  not  defeat  the  interest  of 
the  infants,  and  that  the  grantor  no  doubt  regarded  the  habendum 
as  purely  formal. 

R.  Smith,  for  the  adult  defendants. 

Maclennan,  in  reply,  referred  to  McNeill  v.  Haines  (1889),  17 
O.  R.  479,  484-5;  Bellamy  v.  Badgerow  (1893),  24  O.  R.  278,  281; 
Wilkinson  v.  Nelson  (1861),  9 W.R.  393. 
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May  18.  Mulock,  C.J.  [after  stating  the  facts  as  above]: — 
This  appeal  involves  a consideration  of  the  deed.  In  its  premises 
the  grantor  grants  to  Patrick  Tully  during  the  term  of  his  natural 
life  and  upon  his  death  to  his  children,  as  above  set  forth.  Although 
the  grant  is  to  the  children  without  their  being  actually  named,  the 
instrument  should,  I think,  be  construed  as  if  they  were  named.  In 
order  to  limit  an  estate  in  remainder  it  is  not  necessary  to  set  forth 
the  actual  names.  Cruise’s  Digest,  vol.  IV.,  ch.  21,  sec.  16,  says: 
“A  person  to  whom  an  estate  in  remainder  is  limited,  may  be  de- 
scribed in  a deed,  without  mentioning  either  his  Christian  or  surname, 
as  if  a remainder  is  limited  primogenito  filio,  or  seniori  puero,  of  J.S., 
it  will  be  good.  And  in  the  usual  limitation  of  remainders  to  persons 
unborn,  they  are  necessarily  described  in  this  manner.” 

The  grantor  first  gives  an  estate  to  Patrick  Tully  for  the  term  of 
his  life,  then  grants  the  remainder  to  his  children  their  heirs  and 
assigns  in  equal  shares  in  fee  simple  as  tenants  in  common,  and  then 
charges  the  estate  so  granted  to  the  children  with  the  support  and 
maintenance  during  her  widowhood  of  Eliza  Tully  should  she 
survive  her  husband  Patrick  Tully. 

If  the  rule  in  Shelley's  Case  were  to  apply  whereby  Patrick  Tully 
took  the  fee,  there  would  be  no  estate  in  the  children  charged  with 
the  support  and  maintenance  of  his  widow,  for  it  is  not  the  estate 
granted  to  her  husband  which  is  so  charged,  but  “the  said  estate 
hereby  granted  to  the  children,  ” being  the  estate  which  the  grantor 
had  purported  to  grant  to  them  in  fee  simple  as  tenants  in  common.  ” 
This  express  grant  of  the  fee  in  remainder  to  the  children  and 
the  charging  of  that  estate  with  the  support  and  maintenance  of  the 
widow  of  the  tenant  for  life  indicated  a clear  intent  that  Patrick 
Tully  should  only  take  a life  estate.  To  hold  otherwise  would 
defeat  the  provision  in  respect  of  his  widow. 

I therefore  think  that  according  to  the  language  of  the  premises 
of  the  deed,  those  children  of  Patrick  Tully  who  survived,  or  who 
predeceased  him  leaving  lineal  descendants  him  surviving,  took 
the  remainder  in  fee  simple  as  purchasers:  Chandler  v.  Gibson 
(1901),  2 O.L.R.  442;  Grant  v.  Fuller  (1902),  33  S.C.R.  34,  38;  Van 
Grutten  v.  Foxwell,  [1897]  A.C.  658. 

If  effect  were  given  to  the  habendum  “to  have  and  to  hold  unto 
the  party  of  the  second  part  (Alexander  Tully)  his  heirs  and  assigns 
to  and  for  his  and  their  sole  and  only  use  forever,  ” it  would  defeat 
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the  grant  of  the  fee  simple  in  remainder  to  the  children.  The  rule 
is  that  where  the  grantor  has  by  the  premises  in  the  deed  granted  an 
estate  to  A.  and  his  heirs  he  cannot  retract  that  disposition  by 
using  words  in  the  habendum  utterly  inconsistent  with  the  grant: 
Meyers  v.  Marsh  (1852),  9 U.C.R.  242,  244;  Owston  v.  Williams 
(1858),  16  U.C.R.  405;  Langlois  v.  Lesperance  (1892),  22  O.R.  682. 

Therefore,  in  the  present  instance,  the  words  in  the  habendum 
being  repugnant  to  the  grant  are  void. 

In  this  view  it  is  not  necessary  to  reform  the  deed,  but  there 
should  be  a declaration  that  by  virtue  of  the  deed  in  question  the 
said  Patrick  Tully  took  a life  estate  only,  and  that  the  children  took 
the  remainder  in  fee  as  tenants  in  common  subject  to  the  provision 
in  behalf  of  the  widow,  and  the  judgment  varied  accordingly.  The 
infants  only  are  entitled  to  their  costs  of  this  appeal. 

Britton,  J.,  concurred. 

Mabee,  J.: — It  was  shewn  beyond  question  at  the  trial  that  the 
instructions  given  were  that  Alexander  P.  Tully  should  have  a life 
estate  only  in  the  lands,  and  reasons  were  given  why  the  grantor 
did  not  desire  him  to  have  the  power  of  disposing  thereof,  and  doubt- 
less a complete  case  for  reformation  of  the  deed  was  made  out,  and 
were  it  not  for  the  fact  that  the  grantor  is  not  a party  to  the  action, 
the  disposition  of  the  case  by  my  brother  Clute  was  eminently  proper. 
This  objection  was  raised  for  the  first  time  upon  this  appeal,  and 
doubtless  had  it  been  suggested  at  the  trial  some  convenient  way 
would  probably  have  been  found  to  have  had  the  grantor  added  as 
a party.  I think,  however,  the  case  may  be  disposed  of  as  indicated 
by  the  learned  Chief  Justice.  The  grant  is  to  Tully  for  life,  then 
in  fee  to  his  surviving  children  and  the  lineal  descendants  of  deceased 
children,  this  lastly  granted  estate  to  be  subject  to  the  support  and 
maintenance,  on  the  land,  of  the  widow  during  widowhood.  I think 
this  gives  the  fee,  subject  to  provision  for  the  widow,  to  the  children 
as  purchasers,  and  the  habendum,  being  inconsistent  with  this,  is 
void.  In  the  result  the  judgment  should  be  varied  by  declaring 
that  the  children  took  the  remainder  in  fee,  subject  to  provision  for 
the  widow,  and  the  appeal  dismissed  with  costs  to  the  infants  only. 
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[TEETZEL,  J.] 

In  re  Moody  Estate. 


Will — Specific  Devise — Residuary  Devise — Bequest  of  Personal  Estate — Pro- 
vision for  Payment  of  Debts,  etc.,  “ Out  of  My  Estate ” — Incidence  of — Bequest 
of  Chattels  under  Conditional  Sales  Agreement — Devolution  of  Estates  Act — 
R.S.O.  1897,  ch.  127,  sec.  7. 

A testator  bequeathed  all  his  personal  estate  to  his  son,  to  whom  he  also 
specifically  devised  a farm,  and  he  devised  the  residue  of  his  real  estate  to 
his  executors  upon  certain  trusts,  and  directed  that  the  debts,  funeral  and 
testamentary  expenses  should  be  paid  “out.  of  my  estate”: — 

Held,  that  the  whole  personal  estate  was  primarily  chargeable  with  such  pay- 
ment, and  that  the  balance  remaining  unsatisfied  should  be  borne  by  all  the 
real  estate  pro  rata. 

Sec.  7 of  the  Devolution  of  Estates  Act  provides  that  “the  real  and  personal 
property  of  a deceased  person  comprised  in  any  residuary  devise  or  bequest 
shall  (except  so  far  as  a contrary  intention  shall  appear  from  his  will  or  any 
codicil  thereto)  be  applicable  ratably  according  to  the  respective  values  to 
the  payment  of  his  debts”: — 

Held,  that  this  section  does  not  apply  where  there  is  not  both  real  and  personal 
property  comprised  in  the  residuary  gift,  and  as  the  bequest  of  the  tes- 
tator’s personal  property  was  not  in  its  nature  residuary  in  the  ordinary 
sense,  the  section  did  not  apply  to  it. 

Among  other  personal  property  bequeathed  were  a threshing  machine  and 
engine  under  the  usual  conditional  sales  agreement. 

Semble,  that  as  the  gift  was  in  no  sense  a specific  legacy,  these  chattels  were 
not  exonerated  from  the  liens  created  by  such  agreement  at  the  expense  of 
the  real  estate. 


This  was  a motion  by  executors  under  Con.  Rule  938  for  the 
guidance  of  the  Court  in  respect  to  the  order  in  which  the  testator's 
assets  were  applicable  to  the  payment  of  his  debts. 

The  motion  was  argued  before  Teetzel,  J.,  in  Weekly  Court, 
on  April  25th,  1906. 

The  terms  of  the  will  are  sufficiently  stated  in  the  judgment. 

E.  G.  Graham,  for  the  executors,  contended  that  the  personalty 
was  primarily  liable  for  the  debts,  and  then  the  lands  pro  rata,  and 
that  sec.  7 of  the  Devolution  of  Estates  Act,  R.S.O.  1897,  ch.  127, 
did  not  apply  here:  Re  Hopkins  Estate  (1900),  32  O.R.  315;  Lance- 
field  v.  Iggulden  (1874),  L.R.  10  Ch.  136;  Re  Bolster  (1905),  10  O.L.R. 
591;  Theobald  on  Wills,  5th  ed.,  p.  721  ; Jarman  on  Wills,  5th  ed., 
p.  1431;  Eddis  on  Administration  of  Assets,  p.  84. 

R.  E.  Heggie,  for  W.  Moody,  a son  of  the  testator,  contended 
that  the  personalty  here  was  residuary  within  sec.  7 of  the  Devolu- 
tion of  Estates  Act;  that  it  and  the  residuary  realty  were  pro  rata 


XII.] 


ONTARIO  LAW  REPORTS. 


11 


liable  for  the  debts,  and  that  Re  Hopkins  did  not  apply  because  the 
gift  there  was  not  residuary:  Re  Tatham  (1901),  2 O.L.R.  342;  Re 
Thomas  (1901),  2 O.L.R.  660;  Re  Way  (1903),  6 O.L.R.  614;  Ar- 
mour on  Devolution,  p.  22;  Theobald  on  Wills,  6th  ed.,  p.  152; 
Jarman  on  Wills,  4th  ed.,  p.  584;  R.S.O.  1897,  ch.  126,  secs.  37,  38. 

F.  W.  Harcourt,  for  infant  beneficiaries,  referred  to  Jarman  on 
Wills,  5th  ed.,  pp.  1396-7. 

May  19.  Teetzel,  J. : — The  principal  question  is  as  to  the  order 
of  assets  for  payment  of  debts. 

The  testator  bequeathed  all  his  personal  estate  to  his  son  William, 
to  whom  he  also  specifically  devised  a farm,  and  he  devised  the 
residue  of  his  real  estate  to  his  executors  upon  certain  trusts.  The 
debts,  funeral  and  testamentary  expenses  are  directed  to  be  paid 
“out  of  my  estate.” 

It  was  held,  in  Re  Hopkins  Estate,  32  O.R.  315,  that  excepting 
in  cases  coming  within  sec.  7 of  the  Devolution  of  Estates  Act, 
R.S.O.  1897,  ch.  127,  the  order  in  which  different  classes  of  property 
are  applicable  for  payment  of  debts  before  the  passing  of  that  Act 
has  not  been  disturbed  by  its  provisions. 

In  the  absence,  therefore,  of  anything  in  this  will  either  expressly 
or  by  necessary  implication  exonerating  the  personal  property  not 
specifically  bequeathed  from  liability  to  pay  debts,  it  remains  the 
primary  fund  for  that  purpose. 

There  is  nothing  in  this  will  to  shew  any  intention  to  exonerate 
the  personal  property,  so  it  must  be  first  applied,  so  far  as  it  will  go 
in  payment  of  debts. 

No  doubt  the  effect  of  the  direction  in  the  will  is  to  charge  pay- 
ment of  the  debts,  etc.,  on  the  testator’s  land  in  aid  of  the  personal 
estate  but  not  in  relief  of  its  primary  liability,  except  as  regards  any 
specifically  bequeathed,  of  which  there  is  none. 

See  cases  collected  at  p.  728  of  Theobald  on  Wills,  5th  ed., 
also  Irvin  v.  Ironmonger  (1831),  2 R.  & My.  531. 

Mr.  Heggie  argued  that  the  bequest  embracing  as  it  does  all  the 
testator’s  personal  property,  was  in  its  nature  residuary,  and  that, 
as  there  was  also  a residuary  devise  of  land,  sec.  7 of  the  Devolution 
of  Estates  Act,  R.S.O.  1897,  ch.  127,  applies,  and  that  the  debts 
should  be  borne  by  the  personalty  and  residuary  estate  ratably. 

Section  7 reads  as  follows:  “The  real  and  personal  property  of  a 
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deceased  person  comprised  in  any  residuary  devise  or  bequest  shall 
(except  so  far  as  a contrary  intention  shall  appear  from  his  will  or 
any  codicil  thereto)  be  applicable  ratably  according  to  the  respective 
values  to  the  payment  of  his  debts.  ” 

In  the  first  place  I think  it  quite  clear  that  this  section  does  not 
apply  where  there  is  not  both  real  and  personal  property  comprised 
in  a residuary  gift. 

The  term  “residuary  bequest  ” implies  that  something  has  been 
taken  out  of  the  personal  estate  by  the  testator  and  that  the  bequest 
applies  only  to  a balance  as  distinguished  from  the  whole.  See 
Stroud,  under  title  “Residue. ” 

The  bequest  here  not  being  residuary  in  the  ordinary  sense,  the 
Act  does  not  apply  to  this  will,  The  lands  comprised  in  the  specific 
residuary  devise  must  bear  proportionally  the  burden  of  paying  any 
balance  of  debts  after  the  personal  estate  is  exhausted. 

The  charge  created  by  the  will  affects  all  the  testator’s  lands, 
and  Lancefield  v.  Iggulden , L.R.  10  Ch.  136,  establishes  that  specific 
and  residuary  devises  of  land  are  on  the  same  footing  in  regard  to 
liability  to  pay  debts.  See  also  Jarman  on  Wills,  5th  ed.,p.  1431. 

At  the  testator’s  death  he  was  in  possession  of  a threshing  machine 
and  engine  under  the  usual  conditional  sales  agreement,  subject  to 
liens  for  unpaid  purchase  money,  and  on  behalf  of  the  legatee  of 
the  personal  property  it  was  argued  that  he  was  entitled  to  these 
articles  freed  from  the  liens.  I understand  the  total  balance  of  the 
personal  property  is  less  than  the  debts,  so  that  this  question  is  not 
material,  but  if  it  wrere,  I think  it  clear  that  as  the  gift  is  in  no  sense 
a specific  legacy:  see  Bothamley  v.  Sherson  (1875),  L.R.  20  Eq.  304, 
the  said  chattels  are  not  exonerated  at  the  expense  of  the  real  estate. 
See  also  Re  Banks,  Banks  v.  Busbridge,  [1905]  1 Ch.  547. 

The  order  will  therefore  be  that  the  whole  personal  estate  is 
primarily  chargeable  with  the  payment  of  debts,  funeral  and  testa- 
mentary expenses,  and  that  the  balance  remaining  unsatisfied  shall 
be  borne  by  all  the  real  estate  pro  rata. 

If  the  parties  cannot  agree  upon  the  respective  values,  there 
will  be  a reference  to  the  Master  at  Brampton  to  fix  the  same  as  a 
basis  for  the  apportionment. 

Costs  out  of  the  estate. 


A.H.F.L. 
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[DIVISIONAL  COURT.] 
Rowe  v.  Hewitt 


Injunction — Expulsion  of  Member  of  Association — Right  of  Property — 
Necessity  for. 

To  give  jurisdiction  to  the  court  to  interfere  by  way  of  injunction  to 
restrain  the  expulsion  of  a member  of  a club  or  association  it  must  appear 
that  he  has  some  right  of  property  therein. 

The  right  to  use  the  club  or  association  rooms,  property  and  effects  on  pay- 
ment of  a subscription,  without  any  right  to  participate  in  the  assets, 
if  distribution  ensued,  is  merely  a personal  one.  The  only  remedy  in  such 
case,  if  the  expulsion  is  wrongful  or  injurious,  is  by  an  action  for  damages. 

Where,  therefore,  an  injunction  was  granted  restraining  a hockey  association 
from  expelling  one  of  its  members,  whereby  he  would  be  debarred  from 
playing  in  a specified  game,  there  being  no  allegation  or  proof  of  his  having 
paid  any  subscription,  or  that  he  had  any  right  of  property  in  the  associa- 
tion, the  injunction  was  set  aside  and  the  action  therefor  dismissed  with 
costs. 


This  was  an  appeal  by  the  defendants,  the  members  of  the  ex- 
ecutive committee  ot  the  Ontario  Hockey  Association,  to  the 
Divisional  Court  from  the  judgment  of  Falconbridge,  C.J.K.B., 
granting  an  injunction  restraining  the  defendants  from  expelling 
the  plaintiff,  or  suspending  him  as  a playing  mpmber  of  the  Hockey 
Association. 

On  February  7th,  1906,  an  interim  injunction  was  granted  ex 
parte  by  the  county  Judge  of  the  county  of  Simcoe,  Ardagh,  Co.  J., 
and  on  its  coming  before  Falconbridge,  C.J.,  it  was  turned  into  a 
motion  for  judgment,  when  the  injunction  was  made  absolute  as 
above  stated. 

The  complaint  set  forth  in  the  action  in  which  the  injunction 
was  sought,  was  that  the  Association  were  about  to  expel  or  suspend 
the  plaintiff  as  a playing  member  of  the  Association,  in  which  he 
held  a playing  certificate  for  one  year  and  which  expired  during  the 
pendency  of  this  action.  A match  was  to  be  played  on  the  9th 
February  between  the  Barrie  Club  and  the  Argonaut  Club  of  To- 
ronto, the  plaintiff  being  a member  of  the  former  club,  and  it  was 
alleged  that  the  contemplated  action  of  the  Association  was  to 
prevent  him  from  playing  in  that  match.  There  was  no  allegation 
or  proof  on  the  part  of  the  plaintiff  that  he  had  any  right  of  property 
in  the  Association  of  which  he  would  be  deprived  or  from  which 
he  would  be  excluded. 
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On  March  30th,  1906,  the  appeal  was  heard  before  Boyd,  C.,. 
Magee  and  Mabee,  JJ. 

Rowe 

V. 

Hewitt. 

W.  E.  Middleton,  for  the  appellants. 

C.  E.  Hewson,  K.C.,  for  the  respondent. 

Boyd,  C. 

April  4.  The  judgment  of  the  Court  was  delivered  by  Boyd, 
C.  The  whole  cause  of  action  alleged  by  the  plaintiff  is  that  the  de- 
fendants, or  the  body  that  they  represent,  are  about  to  expel  or 
suspend  him  as  a playing  member  of  the  Hockey  Association.  He 
holds  a playing  certificate  for  one  year,  which  expired  pending  this 
action,  and  his  anxiety  was  to  be  allowed  to  play  hockey  in  one 
match  with  the  Barrie  Club  on  the  9th  of  February  last. 

An  ex  parte  injunction  was  granted  on  the  7th  of  February  by 
Judge  Ardagh,  which  was  ultimately  made  absolute  as  on  a motion 
for  judgment  by  Falconbridge,  C.J.,  on  the  21st  February. 

The  game  in  view  either  did  riot  go  on,  or  went  on  without  the 
plaintiff,  so  that  we  have  here  the  beginning  and  the  end  of  the 
grievance;  asking  the  interference  of  the  Court  that  plaintiff  might 
play  one  game  of  hockey. 

The  plaintiff  has  lost  nothing,  nor  will  he  lose  anything  in  the 
nature  of  property  by  his  suspension  or  expulsion.  It  does  not 
appear  that  he  has  paid  any  fee  or  admission,  nor  would  it  matter 
if  he  had,  for  that  would  be  answered  by  his  having  access  to  tho 
rooms  and  grounds  of  the  Association — if  there  be  any,  for  as  to 
that  also  we  are  in  the  dark.  According  to  the  rules,  the  only  result 
which  follows  the  expulsion  of  a player  is  that  he  shall  be  barred 
from  playing  with  or  against  any  club  in  the  Ontario  Hockey  As- 
sociation till  reinstated  (Regulation  7.)  Even  if  he  is  to  be  perman- 
ently barred  from  play,  that  may  or  may  not  be  a benefit,  but  it 
is  certainly  no  deprivation  of  any  property  right. 

In  brief,  there  is  no  allegation  and  no  proof  of  any  property,  real 
or  personal,  of  the  Association,  nothing  of  value  in  this  sense  from 
which  plaintiff  has  been  excluded — nothing  which  by  any  possibilit)r 
could  come  to  him  if  the  Association  were  to  be  dissolved  or  wound 
up.  Jurisdiction  then,  according  to  binding  authorities,  is  funda- 
mentally lacking  in  this  case,  so  far  as  an  injunction  is  concerned — 
and  that  is  the  only  relief  given  or  claimed. 

This  point  upon  which  we  proceed  was  not  raised  or  suggested 
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before  the  Chief  Justice — otherwise  we  should  not  have  been  troubled 
with  an  appeal. 

Even  if  jurisdiction  existed,  I should  as  a matter  of  discretion 
refuse  an  injunction.  That,  as  said  by  Cozens-Hardy,  J.,  is  a for- 
midable legal  weapon  which  ought  to  be  reserved  for  less  trivial 
occasions;  Llandudno  Urban  District  Council  v.  Woods,  [1899]  2 Ch. 
705,  710;  see  also  as  to  a football  match,  Radford  v.  Campbell  (1890), 
6 Times  L.R.  488. 

It  must  appear,  to  give  jurisdiction  to  interfere  by  way  of  in- 
junction to  restrain  the  expulsion  of  a member  of  a society  or  club, 
that  the  plaintiff  as  member  has  some  right  of  property  for  the  pro- 
tection of  which  the  Court  will  interfere  by  this  method  of  relief.  If 
it  be  no  more  than  this,  that  paying  a subscription  entitles  one  to 
the  use  and  enjoyment  of  the  rooms  and  property  and  effects  of  the 
society,  without  any  right  to  participation  in  its  assets  if  distribution 
ensued,  then  the  right  is  only  a personal  one,  and,  if  the  expulsion  is 
wrongful  or  injurious,  the  person  injured  has  his  remedy  in  seeking 
damages;  this  is  the  highest  measure  of  relief  which  the  Court  will 
give  in  the  absence  of  a right  of  property:  Baird  v.  Wells  (1890), 
44  Ch.  D.  661. 

In  case  of  voluntary  societies  the  Court  has  jurisdiction,  where 
all  the  property,  in  the  event  of  dissolution,  will  go  ratably  among  the 
members,  because  each  one  has  a pecuniary  interest  in  being  a 
member  and  to  resist  being  improperly  expelled:  Brown  v.  Dale 
(1878),  9 Ch.D.  78;  Rigby  v.  Connpl  (1880),  14Ch.D.  482,  at  p.  487, 
per  Jessel,  M.R. 

The  facts  and  the  law  are  both  against  the  plaintiff,  and  the 
action  should  be  dismissed  with  costs  and  with  costs  of  appeal. 
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[BOYD,  C.] 

Re  Local  Offices  of  the  High  Court. 

Local  Offices — Law  and  Text  Books — County  Councils — 3 Edw.  VII.  ch.  19, 

sec.  506  (O.). 

The  office  of  Local  Master  in  Chancery  is  an  office  within  sec.  506  of  the 
Municipal  Act,  3 Edw.  VII.  ch.  19  (O.),  which  enacts  that  the  county 
council  shall  provide  proper 'offices  (together  with  fuel,  light,  stationery 
and  furniture),  for  all  officers  connected  with  the  High  Court  of  Justice. 
The  words  “ stationery  and  furniture”  do  not  extend  to  law  ana  text  books. 

This  was  an  informal  application  by  the  local  Master  at  Ottawa 
for  a direction  as  to  whether  it  was  the  duty  of  the  county  council 
of  Carleton  to  furnish  the  Master’s  office  with  a copy  of  a well  known 
legal  work  as  the  necessary  part  of  the  equipment  of  the  office. 

The  Master  and  the  solicitor  for  the  county  corporation  agreed 
to  abide  by  the  direction  of  the  Chancellor. 

The  application  was  heard  on  the  27th  day  of  January,  1906. 

The  Master,  in  person. 

D.  H.  McLean,  for  the  county  corporation. 

February  26.  Boyd,  C.  By  the  Municipal  Act,  3 Edw.  VII., 
ch.  19,  sec.  506  (O.),  the  county  council  is  to  provide  proper  offices 
(together  with  fuel,  light,  stationery,  and  furniture)  for  all  offices 
connected  with  courts  of  justice.  Under  this  class  will  fall  the  office 
of  the  local  Master  in  Chancery. 

The  question  is  raised  whether  under  this  clause  of  the  statute 
there  is  any  obligation  resting  on  the  municipality  to  provide  for  the 
use  of  the  Master  and  as  part  of  the  furnishing  of  his  office  a copy 
of  Holmested  and  Langton’s  Judicature  Act  and  Rules.  It  is  in- 
tended, I suppose,  that  the  last  edition  should  be  furnished,  and  it 
is  put  on  the  ground  that  this  book  of  reference  is  a “ practical 
necessity,”  in  connection  with  the  administration  of  justice,  for  the 
local  officer. 

It  does  not  fall  within  the  words  of  the  Act;  but  some  latitude 
of  construction  is  invoked,  such  as  appears  in  Newsome  v.  County 
of  Oxford  (1895),  28  O.R.  442.  I had  occasion  to  refer  to  that  case 
in  Mitchell  v.  Corporation  of  Pembroke  (1899),  31  O.R.  348,  357. 
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The  word  “furniture”  was  held  to  cover  writing  and  blotting  paper, 
envelopes,  printed  forms  and  other  articles  of  stationery.  These 
are,  no  doubt,  required  physically  for  the  use  of  the  office  and  the 
discharge  of  business  therein. 

But  I have  difficulty  in  extending  any  of  the  terms  used  to  law 
books  or  text  books.  Whatever  may  be  said  in  favor  of  supplying 
the  current  statutes  and  Rules  of  Court  to  the  Master’s  offices,  as 
to  volumes  of  commentaries  on  them,  that  is  another  question. 
The  same  reason  for  supplying  annotated  treatises  to  the  Master’s 
office  would  carry  the  necessity  to  the  supply  of  the  reports  also 
which  are  referred  to  in  the  notes,  and  would  therefore  practically 
include  a “law  library”  in  the  furniture  of  the  office. 

Books,  no  doubt,  are  for  the  furnishing  and  entertainment  of  the 
mind,  but  are  thus  contrasted  with  the  furniture  of  an  office,  which 
is  for  use,  though  it  may  not  be  for  ornament.  And  this  distinction 
has  obtained  in  the  cases  under  wills  and  other  instruments  between 
books  and  furniture:  see  Bridgman  v.  Dove  (1744),  3 Atk.  201, 

followed  in  Kelly  v.  Powlett  (1762),  Amb.  605.  If,  besides  the 
word  “furniture”  the  word  “effects”  is  used,  it  has  been  held  that 
books  might  be  included:  Cole  v.  Fitzgerald  (1827),  3 Russ.  301, 
303.  See  Cremorne  v.  Antrobus  (1828),  5 Russ.  312  at  p.  321,  last 
paragraph. 

While  I hold,  therefore,  that  the  Masters  must  furnish  them- 
selves with  their  own  copies  of  “Holmested  & Langton,”  I do  not 
question  that  the  volume  is  a very  necessary  part  of  official  equip- 
ment. 

G.F.H. 


Boyd,  C. 
1906. 
Re 

Local 

Offices 

of 

High 

Court. 
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D.  C. 
1906. 

Mar.  28, 


Re  E.  J.  E.  Church  Estate — Athole  Church  Trust. 

W ill — Compensation . 

A testatrix  by  her  will,  after  the  bequest  of  certain  legacies,  directed  that 
the  residue  of  her  estate  should  be  divided  into  four  equal  shares,  three 
of  which  she  directly  disposed  of  and  the  fourth  share  she  devised  to  her 
son,  not  to  be  payable  to  him  until  ten  years  after  her  death,  and  in  the 
meantime  he  was  to  be  entitled  to  the  income.  The  son  died  shortly  after 
his  mother,  having  made  a will  and  appointed  executors.  On  his  death 
an  order  was  made  directing  the  administrators,  with  the  will  annexed, 
of  the  testatrix’s  estate,  to  pass  their  accounts  relative  to  the  son’s  share, 
and  to  hand  it  over  to  his  executors.  On  a question  being  raised  as  to  the 
compensation  payable  to  such  administrators: — 

Held,  that  such  compensation  should  be  paid  out  of  the  son’s  estate,  and 
not  that  of  the  testatrix. 


This  was  a matter  arising  in  the  course  of  the  administration 
of  the  E.  J.  E.  Church  estate  by  reason  of  the  death  of  Athole 
Church,  one  of  the  beneficiaries. 

E.  J.  E.  Church,  by  her  will,  made  in  1900,  after  providing  for 
the  payment  of  certain  legacies  and  bequests,  directed  that  the 
residue  of  her  estate  should  be  divided  into  four  equal  shares,  one 
of  which  shares  should  be  given  to  each  of  her  two  daughters,  one  to 
the  children  of  a deceased  daughter,  and  the  remaining  fourth  share 
to  her  son  Athole  Church,  whose  share,  however,  was  not  to  be 
paid  over  to  him  until  ten  years  after  the  testatrix's  death,  or  such 
further  time  as  it  might  be  extended  by  the  executors  or  a majority 
of  them  in  their  discretion,  and  in  the  meantime  the  income  of  the 
share  was  to  be  paid  to  him.  E.  J.  E.  Church  died  in  1902.  The 
executors  under  the  will  of  E.  J.  E.  Church  renounced,  and  the 
Toronto  General  Trusts  Corporation  were  appointed  administrators 
with  the  will  annexed.  In  1902,  after  E.  J.  E.  Church’s  death, 
Athole  Church  made  his  will,  under  which  executors  were  appointed. 
He  died  in  1903.  On  his  death  an  application  was  made  to  the 
Court,  when  the  administrators  of  the  E.  J.  E.  Church  estate  were 
directed  to  pass  their  accounts  with  relation  to  the  Athole  Church 
share  in  the  E.  J.  E.  Church  estate  which  had  been  realized  and 
was  available  for  distribution,  and  to  hand  over  the  assets  belong- 
ing to  the  Athole  Church  estate  to  the  executors  of  that  estate. 

The  audit  of  these  accounts  was  had  before  the  Judge  of  the 
surrogate  court  of  the  county  of  York,  and  an  order  was  issued  by 
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him  disposing  of  the  audit  satisfactorily  to  both  parties,  except  with 
reference  to  the  question  of  compensation,  which  the  learned  surro- 
gate Judge  directed  should  be  paid  by  the  Athole  Church  estate. 

From  this  there  was  an  appeal,  on  behalf  of  the  Athole  Church 
estate,  to  the  Divisional  Court. 

On  March  27,  1906,  the  appeal  was  heard  before  Boyd,  C., 
Magee  and  Mabee,  JJ. 

John  A.  McIntosh,  for  the  appellant.  The  E.  J.  E.  Church  estate 
should  pay  the  compensation,  because  the  testatrix  E.  J.  E.  Church 
had,  by  the  terms  of  her  will,  created  the  circumstances  which  made 
the  disposition,  of  the  Athole  Church  interest  different  from  those  of 
the  other  beneficiaries.  The  custody  of  the  Toronto  General  Trusts 
Corporation  of  the  Athole  Church  share  was  not  that  of  trustees  of 
any  special  fund,  but  they  held  the  share  in  the  same  capacity  as  the 
rest  of  the  E.  J.  E.  Church  estate,  there  merely  being  a different 
disposition  of  it.  No  ground  was  therefore  shown  for  charging  the 
Athole  Church  estate  with  the  administration.  He  referred  to 
Shuttleworth  v.  Howarth  (1841),  1 Cr.  & P.  228. 

W.  B.  Raymond,  for  the  respondents,  the  administrators  of  the 
E.  J.  E.  Church  estate.  The  interest  of  Athole  Church  in  the  E.  J.  E. 
Church  estate  had  been  segregated  from  the  rest  of  the  estate  in 
accordance  with  the  directions  contained  in  the  will  of  the  testatrix. 
It  was  to  be  held  for  at  least  ten  years,  with  a discretion  to  her 
executors  to  extend  the  time  if  they  thought  fit  to  do  so,  paying 
the  interest  only  to  the  beneficiary,  while  the  other  beneficiaries 
were  to  receive  their  shares  as  realized.  The  share  of  Athole  Church 
was  thereupon  made  the  subject  of  a special  account,  and  special 
separate  investments  were  made  thereof,  so  as  to  comply  with  the 
terms  of  the  will,  whereby  only  the  income  was  to  be  paid,  and  the 
terms  of  the  postponement  for  the  time  of  the  payment  of  the 
principal  made  the  date  of  such  payment  indefinite.  The  other 
beneficiaries  should  not  be  burdened  with  the  special  expense 
attendant  on  the  administration  of  Athole  Church's  interest,  and 
the  surrogate  Judge  therefore  properly  directed  that  the  compensa- 
tion should  be  payable  out  of  the  Athole  Church  estate. 

March  28.  The  judgment  of  the  Court  was  delivered  by  Boyd, 
C. : — It  is  well  settled  that  the  expenses  and  compensation  of  exe- 
cutors in  getting  in,  clearing,  dealing  with  and  generally  administer- 
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ing  the  assets  of  an  estate  are  to  be  borne  by  the  aggregate  of  the 
estate,  and  this  is  necessarily  so  in  order  that  the  residue  may  be 
ascertained  from  time  to  time  according  to  the  nature  of  the  assets, 
some  of  which  may  call  for  considerable  time  and  trouble  in  order  to 
handle  them  or  realize  them  satisfactorily.  In  this  case  there  was 
the  clearing  of  the  estate  in  respect  of  all  immediately  available 
assets  whereby  a residue  was  then  ascertained,  and  this  residue  was, 
as  it  should  be,  paid  over  to  the  beneficiaries,  except  as  to  the  one 
share  now  in  question  which  by  the  direction  of  the  testatrix  was  to 
be  kept  for  a definite  period  in  the  hands  of  the  executors.  This 
share  was  accordingly  some  years  ago,  and  upon  its  ascertainment, 
set  apart  for  the  beneficiary,  Athole  Church,  and  upon  that  segre- 
gation the  share  became  a trust  fund  in  the  hands  of  the  executors. 
This  fund  no  longer  was  the  property  of  the  executors  to  be  admin- 
istered, but  had  reached  its  destination,  though  it  was  not  actually 
and  presently  paid  into  the  hands  of  the  beneficiary,  nor  could  it  be 
by  the  terms  of  the  will.  That  share  ceased  to  be  assets  of  the 
estate,  and  it  would  be  unfair  to  burden  the  estate  with  its  ad- 
ministration. The  share  was  dealt  with  by  the  trustees  (executors) 
in  the  way  of  making  it  productive  and  paying  the  income  to  the 
beneficiary  as  directed  by  the  will  of  the  testatrix,  and  the  expenses 
of  this  and  the  compensation  for  their  services  by  the  executor- 
trustees  should  be  imposed  upon  that  share  to  the  exoneration  of 
the  general  estate — therefore  we  think  the  conclusion  of  the  surro- 
gate Judge  should  be  upheld. 

The  order  as  to  its  entitling  should  be  “ in  the  Eliza  Jane  Erskine 
Church  Estate,”  with  a sub-designation  of  the  Athole  Church  Trust. 
But  this  is  merely  a matter  of  form.  The  moneys  are  still  in  the 
hands  of  the  executors,  but  not  in  the  executorial  character.  Their 
real  status  is  that  of  trustees  ready  to  pay  over  when  the  time 
comes:  Re  Smith , Henderson-Roe  v.  Hitchins  (1889),  42  Ch.  D.  302. 
Jurisdiction  is  given  by  63  Viet.,  ch.  17,  sec.  18  (0.),  amending 
R.S.O.  1897,  ch.  129,  sec.  40. 

There  will  be  no  ccsts  as  the  case  is  new. 


G.F.H. 
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[DIVISIONAL  COURT.] 

Newell  y.  The  Canadian  Pacific  R.W.  Co. 


N egligence — Railways — Unfenced  Premises — Trespasser — Evidence — Onus. 

A boy,  over  eight  years  of  age,  entered  from  the  adjoining  highway  the  un- 
fenced freight  yard  of  the  defendants,  for  the  purpose  of  gathering  pieces 
of  coal  dropped  from  the  cars,  and  in  doing  so  got  under  or  alongside  the 
wheels  of  a car  which,  in  being  shunted,  ran  over  and  killed  him,  at  a place 
over  400  feet  from  where  he  entered  the  yard: — 

Held,  that  he  was  wrongfully  trespassing  where  he  had  no  business  or  in- 
vitation to  be. 

Held,  also,  that  the  plaintiffs  had  not  satisfied  the  onus  cast  upon  them  to 
establish  by  evidence  circumstances  from  which  it  might  fairly  be  inferred 
that  there  was  reasonable  probability  that  the  accident  resulted  from  the 
absence  of  a fence  at  the  place  where  the  boy  entered. 

Williams  v.  The  Great  Western  R.W.  Co.  (1874),  L.R.  9 Exch.  157,  followed. 
Daniel  v.  The  Metropolitan  R.W.  Co.  (1868),  L.R.  3 C.P.  216  affirmed  (1871), 
L.R.  5 H.L.  4,5,  followed. 

This  was  an  action  by  parents  against  a railway  company  for 
the  death  of  their  son,  about  eight  years  old,  who  was  killed  under 
the  following  circumstances. 

The  defendants  had  a large  freight  yard  opening  on  Yonge 
street  just  north  of  the  city  of  Toronto,  which  was  unfenced. 
The  deceased  entered  the  yard  from  the  Yonge  street  side,  but 
more  than  400  feet  from  where  he  was  killed,  and  was  engaged  in 
picking  up  pieces  of  coal  when  he  either  got  under  a car  or  too 
near  to  it,  and  the  car,  being  moved  by  an  engine  in  the  operation 
of  coupling  a train,  he  was  killed. 

It  also  appeared  that  the  boys  in  the  neighborhood  had  been 
in  the  habit  of  collecting  coal  in  this  way  in  the  yard,  and  that  the 
company  had  warned  them  against  going  there,  and  had  had 
summoned  a brother  of  the  boy  who  was  killed  before  a magis- 
trate as  a trespasser. 

The  action  was  tried  at  Toronto  on  the  14th  of  March,  1906, 
before  Falconbridge,  C.J.K.B.  and  a jury. 

The  learned  trial  Judge  allowed  the  case  to  go  to  the  jury  on  the 
question  of  damages,  and  they  awarded  the  sum  of  $1,200  to  be 
equally  divided  between  the  father  and  mother,  and  he  then  entered 
a non-suit  on  the  understanding,  that  if  on  appeal  the  court  should 
find  this  was  a case  which  should  have  been  submitted  to  a jury, 
the  verdict  should  be  entered  for  that  amount. 
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From  this  judgment  the  plaintiffs  appealed  to  a Divisional 
Court,  and  the  appeal  was  argued  on  the  10th  of  May,  1906,  before 
Boyd,  C.,  Magee  and  Mabee,  JJ. 

R.  S.  Robertson,  for  the  appeal,  contended  that  as  the  yard  was 
not  fenced  or  guarded  in  any  way  it  was  a place  where  a child  would 
naturally  and  most  likely  go,  and  the  defendants  well  knew  that 
children  were  constantly  in  the  habit  of  going  there  to  collect  the 
coal  and  they  should  not  have  moved  their  cars  without  ascertaining 
that  they  could  do  so  with  safety  to  others;  and  that  the  boy  was 
really  there  by  their  invitation  and  not  as  a trespasser,  and  referred 
to  The  Railway  Act,  1903,  secs.  184,  199  (D.);  Williams  v.  The 
Great  Western  R.W.  Co.  (1874),  L.R.  9 Ex.  157  at  p.  162;  The  Mid- 
land R.W.  Co.  v.  Daykin  (1855),  17  C.B.  126;  Davidsonv.  The  Grand 
Trunk  R.W.  Co.  (1903),  2 Can.  Railway  Cases  371;  5 O.L.R.  574; 
The  Lake  Erie  & Detroit  River  R.W.  Co.  v.  Barclay  (1900),  30  S.C.R. 
360;  Beven  on  Negligence,  2nd  ed.,  secs.  188,  189,  525,  526; 
Lynch  v.  Nurdin  (1841),  1 Q.B.  29. 

MacMurchy,  contra,  contended  that  there  was  no  evidence  of 
leave  or  license  by  the  defendants  or  that  the  cars  were  negligently 
shunted  or  moved;  and  that  the  Railway  Act  did  not  impose  on  the- 
defendants  the  duty  of  keeping  a man  to  warn  boys  off  or  of  fencing 
the  yard,  or  of  providing  gates  and  keeping  them  closed  while  not  in 
use,  in  such  a case  as  this;  that  even  if  it  did,  the  absence  of  a fence 
and  gate  did  not  contribute  to  the  accident,  as  the  boy  was  killed 
over  400  feet  away  from  where  he  entered,  and  referred  to  the  Rail- 
way Act,  1903,  3 Edw.  VIE,  ch.  58,  sec.  199  (a)  (2),  and  sec.  200. 
These  provisions  of  the  Act  are  not  intended  to  apply  in  the  case  of 
trespassers  on  the  “railway, ” which  expression  here  does  not  include 
a freight  yard:  The  Grand  Trunk  R.W.  Co.  v.  James  (1901),  31  S.C. 
R.  420;  McGrath  v.  Detroit,  Mackinac  & Marquette  R.R.  Co.  (1885),  57 
Mich.  555;  Elliot  on  Railroads,  vol.  3,  sec.  1154;  Rinearv.  The  Grand 
Rapids  & Indiana  R.R.  Co.  (1888),  70  Mich.  620;  Greeley  v.  St.  Paul, 
Minneapolis  & Manitoba  R.W.  Co.  (1885),  33  Minn.  136;  Bechdolt 
v.  The  Grand  Rapids  & Indiana  R.R.  Co.  (1887),  113  Ind.  343,  and 
on  the  question  of  allurement,  to  Baltimore  & Ohio  R.R.  Co.  v. 
Schwindling  (1882),  101  Penn  St.  258  at  p.  263;  McShane  v.  The 
Toronto,  Hamilton  & Bruce  R.W.  Co.  (1899),  31  O.R.  185. 
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May  11.  Boyd,  C.: — Williams  v.  The  Great  Western  R.W . Co. 
(1874),  L.R.  9 Exch.  157,  is  perhaps  an  extreme  case  (Pollock  on 
Torts,  p.  42,  7th  ed.),  and  is  in  any  event  quite  distinguishable 
from  the  case  in  hand  in  three  respects : In  that  case  the  child  hurt 
was  lawfully  on  the  railway  track  on  a level  road  crossing,  which  should 
have  been  protected  by  a gate  or  stile  for  the  special  protection  of 
people  using  the  footpath,  and  the  child  was  found  injured  at  the 
very  spot  where  the  path  and  the  rails  intersected;  and  the  child 
in  the  Exchequer  case  was  but  four  years  of  age,  while  in  this  case 
the  lad  over  eight  was  old  enough  to  care  for  himself. 

Here  the  lad  was  wrongfully  trespassing  in  the  yards  of  the 
defendants,  where  he  had  no  business  or  invitation  to  be,  and  he  was 
killed  over  four  hundred  feet  from  the  place  where  he  came  upon 
the  property  of  the  defendants.  There  seems  to  be  no  reasonable 
connection  between  the  absence  of  a fence  (even  assuming  that  the 
statute  requires  this)  and  the  death  of  the  boy.  He  came  upon  the 
yards  and  strayed  all  over,  picking  up  coal,  and  finally  getting  him- 
self under  or  alongside  the  wheels  of  a freight  car,  which  being 
slightly  moved  in  the  operations  of  the  railway  caused  his  death. 
He  was  old  enough  to  know  and  understand  he  was  in  a place  where 
he  ought  not  to  be  and  where  he  had  been  admonished  by  his 
parents  not  to  go. 

It  is  not  necessary  to  decide  as  to  the  statutory  duty  of  the 
company  at  this  place,  but  my  strong  impression  is,  that  there  has 
been  no  violation  of  the  law  on  their  part  as  against  people  tres- 
passing. 

The  non-suit  was  right  on  the  ground  that  no  negligence  is 
attributable  to  the  defendants,  which  was  the  approximate  cause 
of  the  accident. 

It  is  necessary  for  the  plaintiff  to  establish  by  evidence  circum- 
stances from  which  it  may  fairly  be  inferred  that  there  is  reasonable 
probability  that  the  accident  resulted  from  the  absence  of  a fence 
at  the  place  where  the  boy  entered  on  the  defendant’s  property. 
This  rule  laid  down  by  Willes,  J.,  in  Daniel  v.  The  Metropolitan  R.W. 
Co.  (1868),  L.R.  3 C.P.  216,  stands  approved  by  the  House  of  Lords 
(1871),  L.R.  5 H.L.  45. 

Applying  this  doctrine  to  the  facts,  the  plaintiff  has  not  satisfied 
the  onus  cast  upon  him  and  the  judgment  should  be  affirmed. 

Cases  showing  that  the  failure  to  fence  (if  it  was  evidence  of 
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negligence)  was  not  the  effective  cause  of  the  accident  may  be  here 
noted:  Mangan  v.  Atterton  (1866),  L.R.  1 Exch.  238;  Hughes  v. 
Macfie  (1863),  2 H.  & C.  744;  Harrold  v.  Watney,  [1898]  2 Q.B. 
320,  and  McDowall  v.  Great  Western  R.W.  Co.,  [1903]  2 K.B.  331. 

G.A.B. 


[IN  THE  COURT  OF  APPEAL.] 
C.  v.  D. 


Husband  and  Wife — Criminal  Conversation — Abandonment — Separation — 
Hearsay  Evidence — Damages. 

Appeal  by  the  defendant  and  cross-appeal  by  the  plaintiff  from  the  judgment 
of  a Divisional  Court  reported  8 O.L.R.  308. 

The  appeal  was  dismissed  on  the  ground  that  the  evidence  did  not  shew  such 
abandonment  by  the  plaintiff  of  his  wife  as  deprived  him  of  his  right  of 
action,  and  the  cross-appeal  on  the  ground  of  improper  reception  of  evi- 
dence at  the  trial  and  excessive  damages. 

Patterson  v.  McGregor  (1869),  28  U.C.R.  280,  observed  upon. 

This  was  an  appeal  by  the  defendant  and  cross-appeal  by  the 
plaintiff*  from  the  judgment  of  a Divisional  Court,  reported 
8 O.L.R.  308,  where  the  facts  are  stated. 

The  appeal  was  argued  on  the  7th,  8th,  14th  and  15th  of 
December,  1905,  before  Moss,  C.J.O.,  Osler,  Garrow,  Maclaren, 
and  Meredith,  JJ.A. 

E.  B.  Ryckman , and  C.  S.  Maclnnes,  for  the  defendant.  The 
dissenting  judgment  of  MacMahon,  J.,  in  the  court  below,  was 
right.  The  evidence  shewed  that  the  plaintiff  had  totally  and 
permanently  abandoned  his  wife,  thereby  losing  his  right  of  action: 
Chambers  v.  Caulfield  (1805),  6 East  244;  Winter  v.  Henn  (1831),  4 
C.  & P.  494.  In  any  event,  there  was  such  a separation  as  afforded 
a good  defence  to  this  action:  Weedon  v.  Timbrell  (1793),  5 T.R. 

* Subsequent  to  the  delivery  of  the  judgment  in  the  Divisional  Court, 
the  plaintiff  died,  and  the  action  was  revived  in  the  name  of  his  administrator. 
— Rep. 
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357;  Patterson  v.  McGregor  (1869),  28  U.C.R.  280;  Bailey  v.  King 
(1900),  27  A.R.  703,  per  Osier,  J.A.,  at  pp.  707,  708  and  709.  Even 
if  the  plaintiff  has  any  right  of  action,  the  injury  done  him  would  be 
compensated  by  the  smallest  possible  amount  of  damages : Darbi- 
shire  v.  Darbishire  and  Baird  (1890),  62  L.T.R.  664;  Keyse  v.  Keyse 
and  Maxwell  (1886),  11  P.D.  100;  Izard  v.  Izard  (1889),  14  P.D.  45. 
There  was  no  loss  of  consortium,  for  he  had  been  living  apart  from 
his  wife  for  over  10  years:  Evans  v.  Evans  and  Platts,  [1899]  P.  195; 
Izard  v.  Izard,  supra,  at  p.  46;  nor  any  insult  to  his  name  and  honour, 
as  he  had  advertised  the  separation  and  his  wife  had  obtained  a 
divorce  assumed  to  be  valid  without  objection  on  his  part:  Darbi- 
shire v.  Darbishire,  supra;  Keyse  v.  Keyse,  supra.  Nominal  dam- 
ages have  already  been  paid  into  court,  and  the  Court  has  power 
to  enter  judgment  for  nominal  damages:  Williams  v.  Stephenson 
(1903),  33  S.C.R.  323;  Cotterill  v.  Hobby  (1825),  4 B.  & C.  465. 

W.  R.  Smyth,  for  the  plaintiff.  The  evidence  was  sufficient  to 
justify  the  jury  in  their  finding  that  there  was  no  abandonment 
by  the  plaintiff  of  his  wife.  Patterson  v.  McGregor  is  not  and  never 
was  good  law,  for  in  that  case,  out  of  a Court  of  three  Judges,  one 
dissented,  and  the  Chief  Justice  considered  himself  bound  by 
Weedon  v.  Timbrell,  5 T.R.  357,  to  give  judgment  against  his  own 
opinion,  and  which  case  is  not  law  now.  The  damages  were  not  ex- 
cessive when  compared  with  damages  given  in  similar  cases  to  this, 
I refer  to  Lord  v.  Lord  and  Lambert,  [1900]  P.  297;  Gardner  v. 
Gardner  and  Bamfield  (1901),  17  Times  L.R.  331;  Calcraft  v. 
Earl  of  Harborough  (1831),  4 C.  & P.  499,  at  p.  501;  Bernstein  v. 
Bernstein,  [1893]  P.  292;  Evans  v.  Evans  and  Platts,  [1899]  P. 
195;  Constantinide  v.  Constantinide  and  Lance,  [1903]  P.  246; 
Izard  v.  Izard,  14  P.D.  45;  Bailey  v.  King  (1900),  27  A.R.  703 
(1901),  31  S.C.R.  338. 

Ryckman,  in  reply,  referred  to  Weedon  v.  Timbrell,  5 T.R.  357, 
at  p.  360;  Robinson  v.  Robinson  and  Dear  den,  [1903]  P.  155;  Holme- 
sted  & Langt oil's  Rules,  3rd  ed.,  pp.  813,  817. 

May  26.  The  judgment  of  the  Court  was  delivered  by  Osler, 
J.A.: — On  settling  the  minutes  of  our  judgment  as  delivered  on 
the  23rd  of  February  last,  7 O.W.R.  298,  it  appeared  that  there 
had  been  some  misunderstanding  as  to  the  terms  of  the  consent 
on  which  we  supposed  we  were  acting,  and  it  therefore  becomes 
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necessary  to  dispose  of  the  appeal  and  cross-appeal  without  refer- 
ence to  such  consent.  My  former  judgment  is  to  be  considered 
as  withdrawn,  and  is  not  to  be  made  use  of  or  referred  to  by  either 
party  in  the  subsequent  proceedings  in  the  case. 

We  cannot,  in  my  opinion,  hold  upon  the  evidence  that  the 
deceased  plaintiff  had  lost  his  right  of  action.  Even  if  the  mere 
abandonment  of  the  society  of  the  wife  or  a separation  between  the 
husband  and  wife  were  a defence  in  an  action  of  this  kind,  and  it 
would  seem  to  have  been  so  held  on  demurrer  by  a divided  Court 
in  the  case  of  Patterson  v.  McGregor,  28  U.C.R.  280,  the  evidence 
fairly  read,  and  without  resting  upon  merely  isolated  expressions, 
warranted  the  jury  in  finding  that  there  had  been  no  final  aban- 
donment nor  any  final  separation  between  the  parties,  though 
they  were  no  doubt,  and  had  for  a long  time  been,  living  apart, 
when  the  defendant,  supposing  that  he  had  the  right  to  do  so, 
and  perhaps  even  ignorant  of  their  former  relations,  assumed  to 
intermarry  with  the  plaintiff’s  wife.  The  plaintiff,  therefore, 
had  not  forfeited  the  right,  whatever  may  be  its  value,  to  com- 
plain of  the  insult  and  wrong  inflicted  upon  him  by  the  seduction 
of  the  wife  and  of  the  loss  of  the  matrimonial  consortium,  all  chance 
of  the  renewal  of  which  was  certainly  put  an  end  to  by  the  conduct 
of  the  defendant,  however  venial  that,  under  the  circumstances, 
may  be  thought  to  have  been.  Speaking  for  myself,  I agree  with 
the  opinions  of  the  dissenting  Judge  (Wilson,  J.)  in  Patterson  v. 
McGregor,  and  with  his  view  of  the  authorities,  rather  than  with 
that  of  his  learned  colleagues,  and  it  may  be  noted  that  the  Chief 
Justice  (Richards,  C.J.),  though  concurring  with  Morrison,  J.,  in 
the  disposition  of  the  demurrer,  added  that  in  a Court  of  Appeal 
he  might  on  further  consideration  arrive  at  a different  conclusion. 

The  express  license  of  the  husband  to  do  the  wrong  complained 
of  is,  of  course,  a defence,  but  unless  abandonment,  taking  place 
before  the  adultery,  can  be  regarded  as  amounting  under  the 
circumstances  to  connivance  or  a general  license  to  the  wife  to 
misconduct  herself  with  anyone,  it  is  not,  in  my  opinion,  an  answer 
to  the  husband’s  action,  though  it  may  well  “be  taken  into  account 
as  a very  important  element  operating  in  diminution  of  the  dam- 
ages.” I refer  to  the  cases  cited  by  Wilson,  J.,  in  Patterson  v. 
McGregor,  supra,  and  to  Evans  v.  Evans  and  Platts,  [1899]  P.  195, 
and  Bailey  v.  King,  27  A.R.  703.  The  defendant’s  appeal  from 
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the  judgment  of  the  Divisional  Court  must  therefore  be  dismissed, 
because  the  case  could  not  have  been  withdrawn  from  the  jury 
on  any  such  ground,  i.e.,  abandonment,  as  is  now  contended  for. 

The  plaintiff’s  cross-appeal  from  that  judgment  must  also  be 
dismissed,  because  there  was  a plain  miscarriage  at  the  trial  in 
more  than  one  respect,  notably  by  the  admission  of  improper 
evidence  and  otherwise,  as  pointed  out  in  the  judgment  below, 
which  must  have  prevented  the  jury  from  considering  the  case  in 
those  aspects  which  invited  a verdict  for  the  defendant,  and  prob- 
ably led  them  to  assess  the  damages  at  a sum  which,  under  the 
circumstances,  cannot  but  be  deemed  extravagantly  large. 

I cannot  but  express  the  hope  that  the  meritorious  cause  of 
action  having  passed  away,  or  mainly  passed  away,  with  the  death 
of  the  husband,  the  parties  may  be  able  to  make  such  arrange- 
ments as  will  prevent  the  case  from  being  again  heard  of. 

The  appeal  and  cross-appeal  are  dismissed  with  costs. 
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[IN  THE  COURT  OF  APPEAL.] 

London  and  Western  Trusts  Co.  v.  Lake  Erie  and  Detroit 
River  R.W.  Co. 

Negligence — Railway — Injury  to  Yardsman — Shunting  Cars — Absence  of 
Warning — Contributory  Negligence — Failure  to  Look — Jury. 

A railway  yardsman  in  the  ordinary  course  of  his  duty  was  passing  behind 
the  most  westerly  of  four  cars  standing  by  themselves  on  a side  line.  As 
he  was  crossing  the  track,  two  cars  of  the  defendants,  propelled  by  a flying 
shunt,  came  from  the  east  and  ran  into  the  standing  cars,  with  the  result 
that  he  was  knocked  down,  run  over,  and  killed  by  the  car  behind  which 
he  was  passing.  There  was  no  evidence  that  cars  were  liable  to  be  shunted 
negligently  or  unexpectedly,  and  he  did  not  see  or  hear  the  cars,  and  no 
warning  was  given  to  him: — 

Held,  that  there  was  evidence  of  negligence  on  the  part  of  the  defendants  to 
go  to  the  jury,  and  that  the  fact  that  the  yardmaster  did  not  look  for 
approaching  cars  before  going  behind  the  standing  car  was  not  sufficient 
to  shew  that  he  was  guilty  of  such  negligence  as  ipso  facto  to  deprive  him 
of  the  right  to  recover. 

Judgment  of  Meredith,  J.,  reversed. 

Appeal  by  the  plaintiffs  from  the  judgment  of  Meredith,  J., 
at  the  trial,  dismissing  the  action. 

This  was  an  action  brought  under  the  Fatal  Accidents  Act 
by  the  administrators  of  the  estate  of  Joseph  Navin,  deceased, 
for  the  benefit  of  his  widow  and  children,  against  the  defendants, 
to  recover  damages  for  his  death,  which  was  caused,  as  alleged, 
by  their  negligence.  The  facts  are  stated  in  the  judgment. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow,  and 
Maclaren,  JJ.A.,  on  the  25th  January,  1906. 

G.  C.  Gibbons,  K.C.,  and  C.  A.  Moss,  for  the  plaintiffs,  appellants. 

Wallace  Nesbitt,  K.C.,  and  D.  L.  McCarthy,  for  the  defendants. 

March  28.  The  judgment  of  the  Court  was  delivered  by  Osler, 
J.A.: — The  facts  of  which  evidence  was  given  at  the  trial  shortly 
are  : that  the  deceased  was  yardmaster  of  the  Grand  Trunk  Railway 
Company  in  their  London  yards;  that  on  the  24th  December, 
1904,  four  cars  had  been  placed  and  were  standing  by  themselves 
on  a side  line  or  track  running  in  an  easterly  and  westerly  direction 
in  that  company’s  yard,  which  connected  with  the  defendants’ 
line.  These  cars  were  intended  to  be  transferred  to  that  line. 
In  the  ordinary  course  of  his  duty  the  deceased  was  passing  behind 
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the  most  westerly  car,  and  about  two  feet  or  so  from  it,  to  inspect 
the  other  side  of  one  of  the  four  and  satisfy  some  doubt  he  had 
whether  it  was  ready  to  be  transferred.  While  in  the  act  of  crossing 
the  track,  two  cars  loaded  with  coal  came  from  the  east,  violently 
collided  with  the  standing  cars,  and  the  deceased  was  knocked 
down,  run  over,  and  killed  by  the  car  behind  which  he  was  passing. 
The  force  of  the  collision  was  such  that  the  standing  cars  were 
driven  about  a car  and  a half  or  two  car  lengths  along  the  track, 
the  westerly  one  became  separated  from  the  others  and  ran  half 
a car  length  further.  The  yard  foreman,  Hill,  who  was  accompany- 
ing the  deceased,  was  also  struck,  but,  not  having  actually  got  upon 
the  track,  escaped  without  serious  injury. 

The  coal  cars  had  been  propelled  upon  the  line  by  a flying 
switch  or  shunt  from  an  engine  under  the  control  of  an  engine 
driver  of  the  defendants.  They  were  not  intended  to  be  connected 
with  the  standing  cars  nor  to  have  gone  further  than  just  to  clear 
a switch  on  the  defendants’  line,  a considerable  distance  (said  to 
be  the  width  of  two  city  blocks,  whatever  that  may  be)  east  of 
them.  In  their  erratic  course  they  crossed  Colborne  street  and 
ran  down  nearly  to  Waterloo  street,  not  far  from  which  the  four 
cars  were  standing.  There  was  only  one  man  in  charge  of  the 
cars.  He  was  handling  a brake  at  the  rear  end,  but  was  unable 
to  stop  them.  He  saw  Navin  and  Hill,  but  gave  them  no  warning, 
not  supposing  they  intended  to  cross  the  track  The  runaway 
cars,  not  being  accompanied  by  an  engine,  made  very  little  noise. 
Hill  said  he  did  not  hear  them  and  knew  nothing  of  them  until 
the  collision  took  place.  He  had  no  reason  to  expect  them 
there  or  to  look  out  for  them.  There  was  evidence  that  it  was 
against  the  rules  of  the  defendant  company  to  make  a flying  switch, 
and  that,  if  the  cars  had  been  moved  in  the  proper  wTay,  the  de- 
ceased must  have  heard  the  noise  of  the  engine  and  bell,  and  further 
that,  when  an  engine  was  not  being  used,  it  was  the  duty  of  a man 
to  be  at  the  head  end  of  the  car  in  order  to  give  warning.  Hill, 
the  plaintiffs’  witness,  said  that  if  they  had  looked  to  the  east 
before  passing  on  to  the  track  they  must  have  seen  the  advancing 
cars.  They  did  not  do  so  because  they  did  not  hear  any  one  work- 
ing there,  and  had  no  suspicion  that  cars  were  coming  down,  nor 
any  reason  to  expect  that  there  would  be;  that  in  all  his  experience 
he  had  never  known  a drop  switch  thrown  against  that  siding, 
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He  did  not  think  it  was  risky  going  so  close  around  the  end  of  the 
cars;  it  was  done  every  day.  Asked  whether,  apart  from  drop 
London  and  switches,  there  was  any  reason  why  a car  or  engine  might  not  be 
coming  from  the  east  on  that  track,  the  witness  said  it  was  the 
rule  that  they  always  came  with  the  engine  to  the  head-end.  “Q. 
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A.  No.  Q.  And  if  there  was  no  engine,  no  reason  why  cars  should 
not  come  except  that  they  did  not  usually?  A.  No,  it  is  never 
done.  Q.  If  an  engine  had  been  coming  down,  would  you  have 
heard  it?  A.  Certainly,  I could  not  have  helped  it.”  Other  evi- 
dence indicates  that  this  would  be  not  only  because  of  the  noise 
of  the  engine  itself,  but  also  because  of  the  ringing  of  the  engine 
bell.  A witness  for  the  defendants  said  that  the  deceased  was 
standing  on  the  track,  i.e.,  not  moving  across  it,  with  his  back  to 
the  car,  at  the  time  he  was  struck.  Hill  denied  this.  Other 
evidence  was  given  for  the  defence  minimizing  the  force  of  the 
collision,  and  opposed  to  the  plaintiffs’  evidence  as  to  the  method 
of  shunting  cars,  or  that  warning  was  usual  or  necessary  when 
moving  cars  in  the  }^ard. 

At  the  close  of  the  plaintiffs’  case  a nonsuit  was  moved  for, 
on  the  grounds  that  there  was  no  evidence  of  the  defendants’ 
negligence  and  that  it  appeared  that  the  accident  had  been  caused 
by  the  deceased’s  own  negligence.  The  learned  Judge  refused  to 
nonsuit,  and,  after  the  defendants  had  given  their  evidence,  left 
the  whole  case  to  the  jury,  with  a charge  not  unfavourable  to  the 
defendants.  The  jury  found,  in  answer  to  questions,  that  the 
negligence  of  the  defendants  was  the  proximate  cause  of  the  de- 
ceased’s death;  that  such  negligence  consisted  in  running  the  cars 
without  an  engine,  at  too  great  velocity,  and  in  giving  no  warning 
of  their  approach;  and  that  the  deceased  could  not  by  the  exercise 
of  ordinary  care  have  avoided  injury.  The  motion  for  nonsuit 
was  renewed  on  both  grounds.  The  learned  Judge  reserved  judg- 
ment and  afterwards  dismissed  the  action,  holding  that,  while 
there  was  evidence  of  negligence  on  the  defendants’  part  in  bring- 
ing the  cars  together  with  too  great  force,  yet  that  the  plaintiffs 
had  “by  their  own  case  established  contributory  negligence  on 
Navin’s  part,”  and  were  therefore  not  entitled  to  recover. 
On  the  appeal  the  plaintiffs  contended  that  the  defendants’ 
negligence  had  been  proved,  that  the  question  of  the  deceased’s 
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negligence  was,  under  all  the  circumstances,  a question  for  the 
jury,  and  not  for  the  trial  Judge,  and  that  on  their  findings  judg- 
ment should  have  been  directed  for  the  plaintiffs.  The  defend- 
ants renewed  and  relied  upon  the  objections  they  had  urged  at 
the  trial.  I am  of  opinion  that  the  appeal  should  be  allowed. 
The  finding  of  the  jury  as  to  the  negligence  of  the  defendants 
in  sending  down  the  coal  cars  in  the  manner  they  did,  that  is 
to  say,  with  too  great  force,  is  well  supported  by  the  evidence. 
It  was  not  a question  of  running  them  at  too  great  a rate  of 
speed,  although  it  was  the  excessive  speed  which  carried  them  to 
the  point  of  impact  with  the  standing  cars.  The  question  was, 
whether,  instead  of  taking  care  not  to  send  them  beyond  the  point 
where  they  were  intended  to  be  and  where  they  could  have  done 
no  damage  to  any  one,  the  defendants  had  not  so  carelessly  man- 
aged the  switch,  by  the  application  of  improper  and  unnecessary 
force,  that  the  cars  had  been  sent  far  beyond  that  point  to  a place 
where  they  had  no  business  to  be  and  thereby  caused  the  accident. 
As  to  this,  I agree  with  the  learned  trial  Judge.  The  facts  speak 
for  themselves.  There  was  evidence  of  gross  negligence  on  the 
part  of  the  engine  driver,  and  I should  have  been  surprised  if  the 
jury  had  found  otherwise  on  this  question. 

The  case  is  not  within  the  line  of  such  decisions  as  Batchelor  v. 
Fortescue  (1883),  11  Q.B.D.  474,  and  Hutchinson  v.  Canadian 
Pacific  R.W.  Co.  (1888),  17  O.R.  347.  There  the  persons  injured 
were  practically  bare  licensees,  and  took  the  risks  incident  to  the 
positions  in  which  they  had  placed  themselves,  where  the  defend- 
ants had  no  reason  to  expect  that  they  would  be.  In  this  case  the 
deceased  was  engaged  in  the  performance  of  his  ordinary  duty, 
and,  apart  from  the  question  of  his  alleged  contributory  negligence, 
the  servants  of  the  defendants  who  sent  the  cars  flying  down  the 
line,  ought  reasonably  to  have  anticipated  that  other  persons 
might  be  engaged  in  the  performance  of  duties  upon  the  line  with 
respect  to  cars  standing  thereon,  such  as  coupling  or  examination, 
who  might  be  injured  if  the  operation  of  switching  the  cars  was 
negligently  conducted.  The  other  point,  namely,  whether  it  so 
plainly  appeared  upon  the  plaintiffs’  own  case  that  the  accident 
was  attributable,  not  to  the  defendants’,  but  to  the  deceased 
man’s  own  negligence,  that  there  was  nothing  left  for  the  jury 
to  deal  with,  was  the  point  most  insisted  upon  by  the  defendants. 
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As  to  this,  I am  compelled  to  take  a different  view  from  that 
which  found  favour  with  the  learned  trial  Judge. 

It  cannot  be  laid  down  by  this  Court,  in  following  any  authori- 
ties by  which  they  are  bound,  that,  as  a matter  of  law,  a person 
who,  in  the  exercise  of  a right  or  the  performance  of  a duty,  attempts 
to  cross  a railway  track  without  looking  to  see  whether  a train  is 
approaching,  is  guilty  of  such  negligence  as  ipso  facto  to  deprive 
him  of  the  right  to  recover  if  he  is  struck  by  a train  or  car  and 
injured. 

The  surrounding  facts  and  circumstances,  as  disclosed  in  the 
plaintiffs'  own  case,  may  be  such  as  to  leave  no  other  reasonable 
conclusion  open  than  that  his  own  negligence,  whether  it  be  de- 
scribed as  contributory  negligence  or  his  mere  folly  and  reckless- 
ness, was  the  proximate  cause  of  the  accident. 

In  a case  of  that  kind  no  issue  of  fact  is  presented  for  the  jury, 
and  the  trial  Judge  may  properly  rule  that  the  plaintiff  has  failed 
to  prove  his  case,  either  because  he  has  not  proved  that  the  de- 
fendants' negligence  caused  his  injury,  or  because  he  has  proved 
that  his  own  negligence  was  the  cause  of  it. 

As  Lord  Hatherley  said  in  Dublin,  Wicklow,  and  Wexford 
R.W.  Co.  v.  Slattery  (1878),  3 App.  Cas.  1155,  1169,  “If  contribu- 
tory negligence  be  admitted  by  the  plaintiff,  or  be  proved  by  the 
plaintiff's  witnesses  while  establishing  negligence  against  the  de- 
fendants, I do  not  think  there  is  anything  left  for  the  jury  to  decide, 
there  being  no  contest  of  fact;''  and  in  Wakelin  v.  London  and 
South  Western  R.W.  Co.  (1886),  12  App.  Cas.  41,  the  now  settled 
rule  was  thus  stated  by  Lord  Fitzgerald  (p.  52):  “The  proposi- 
tions of  negligence  and  contributory  negligence  are”  (in  cases  like 
the  present)  “so  interwoven  as  that  contributory  negligence  . . 

is  generally  brought  out  and  established  on  the  evidence  of  the 
plaintiff's  witnesses.  In  such  a case,  if  there  is  no  conflict  on  the 
facts  in  proof,  the  Judge  may  withdraw  the  question  from  the  jury 
and  direct  a verdict  for  the  defendant,  or  if  there  is  conflict  or 
doubt  as  to  the  proper  inference  to  be  deduced  from  the  facts  in 
proof,  then  it  is  for  the  jury  to  decide.  ” 

The  facts  in  the  case  before  us  are  very  different  from  those 
which  appeared  in  the  cases  chiefly  relied  on  for  the  defence.  In 
Danger  v.  London  Street  R.W.  Co.  (1899),  30  O.R.  493,  497,  to 
quote  from  the  judgment  of  the  Chancellor,  the  plaintiff  “went  into 
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danger  heedlessly  and  needlessly.  Knowing  that  the  car  was 
coming  behind  him,  he  suddenly  turns  his  horse  upon  the  track, 
when  there  was  no  time  or  opportunity  to  arrest  the  forward  motion 
of  the  car.”  Ordinary  care,  he  adds,  would  have  prevented  the 
accident,  “unless  the  driver  had  been  so  utterly  reckless  as  to 
match  his  horse  against  the  electric  motor.” 

In  Phillips  v.  Grand  Trunk  R.W.  Co.  (1901),  1 O.L.R.  28  (D.C.), 
the  plaintiff  proved  that  he  met  with  his  injuries  while,  for 
his  own  convenience,  walking  in  a place  of  extreme  danger,  namely, 
between  the  rails,  instead  of  in  the  space  between  the  tracks, 
which  was  open  and  known  to  him.  It  was  held  that  the  accident 
was  caused  not  by  the  defendants'  negligence  but  by  his  own 
reckless  act.  .Street,  J.,  said  that  if  he  had  been  merely  crossing 
the  line  of  rails,  the  case  must  have  been  left  to  the  jury,  as  it 
was  necessary  for  the  purpose  of  his  business  that  he  should  cross 
them,  though  not  that  he  should  walk  up  the  line  between  the 
rails.  A similar  case  is  Dominion  Iron  and  Steel  Co.  v.  Oliver 
(1905),  35  S.C.R.  517. 

O’Hearn  v.  Town  of  Port  Arthur  (1902),  4 O.L.R.  209  (D.C.),  is 
Follet  v.  Toronto  Street  R.W.  Co.  (1888),  15  A.R.  346,  over  again, 
and  is  not  unlike  Danger’s  case,  except  in  the  fact  of  the  plaintiff's 
actual  knowledge  that  the  car  was  approaching.  But  the  plaintiff 
was  familiar  with  the  working  of  the  railway,  the  time  of  the  trips, 
and  the  rate  of  speed  of  the  cars.  He  had  expected  the  car,  looked 
for  it,  and,  not  seeing  it,  had  driven  on  for  some  distance  along- 
side the  track,  and  then,  without  looking  again,  had  attempted 
to  cross  just  in  front  of  it  at  a moment  when  it  was  impossible 
for  the  motorman  to  avoid  a collision. 

Much  reliance  was  placed  by  Mr.  Nesbitt  upon  Elliott  v.  Chicago, 
Milwaukee,  and  St.  Paul  R.W . Co.  (1893),  150  U.S.  245,  but  there 
also  the  plaintiff's  knowledge  of  the  approach  of  the  train,  which 
was  being  broken  up  and  shunted  almost  before  his  eyes,  was  a 
material  element  in  determining  the  question  of  his  negligence. 

In  our  case  the  cars  were  standing  by  themselves,  and  were 
not,  so  far  as  appears,  intended  to  be  immediately  removed.  There 
was  no  reason  to  expect  that  other  cars  would  then  be  backed  down 
against  them.  The  deceased  was  familiar  with  the  conditions 
under  which  work  was  to  be  done  in  the  yard,  and  unless,  which 
was  not  proved,  cars  were  liable  to  be  sent  down  negligently  or 
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otherwise  at  any  unexpected  moment,  I cannot  see  why  a jury 
might  not  properly  infer  that  there  was  no  want  of  ordinary  care 
in  crossing  without  looking  up  and  down  the  track.  I cannot  say 
that  I feel  any  doubt  that  the  question  was  one  for  the  jury  to 
decide,  under  all  the  circumstances  of  the  case.  I think  that  their 
findings  on  both  points  are  in  accordance  with  the  evidence,  and 
that  the  plaintiffs  are  entitled  to  judgment  for  the  damages  assessed. 

I have  said  nothing  as  to  the  finding  that  no  warning  was  given 
of  the  approach  of  the  coal  cars,  but,  upon  the  evidence,  I think 
that  was  also  a fact  that  the  jury  might  properly  take  into  con- 
sideration in  dealing  with  the  question  of  the  deceased’s  negli- 
gence. 

The  cases  of  Morrow  v.  Canadian  Pacific  R.W.  Co,  (1894). 
21  A.R.  149;  Champaigne  v.  Grand  Trunk  R.W.  Co.  (1905),  9 
O.L.R.  589;  Smith  v.  South  Eastern  R.W.  Co.,  [1896J  1 Q.B.  178; 
White  v.  Barry  R.W.  Co.  (1899),  15  Times  L.R.  474;  S.C.  (1901), 
17  Times  L.R.  644  (H.L.);  Vallee  v.  Grand  Trunk  R.W.  Co.  (1901), 
1 O.L.R.  224  (C.A.) — are  in  favour  of  the  plaintiffs’  right  to  re- 
cover. 

Appeal  allowed  with  costs.  Judgment  to  be  entered  for  the 
plaintiffs  on  the  findings  of  the  jury  for  the  damages  assessed. 


E.  B.  B. 
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[IN  THE  COURT  OF  APPEAL.] 

Renwick  y.  Galt,  Preston,  and  Hespeler  Street 
R.W.  Co. 


C.  A. 
1906 

April  23. 


Damages — Fatal  Accidents  Act — Loss  of  Child — Right  of  Mother  while  Father 

Living — Excessive  Damages — Reasonable  Expectation  of  Pecuniary  Benefit 

— New  Trial. 

The  mother  of  the  deceased  is  a person  for  whose  benefit  an  action  can  be 
brought  under  the  Fatal  Accidents  Act,  although  the. father  is  living. 
Damages  assessed  by  a jury  at  $3,000  for  the  loss  of  a daughter  seventeen 
years  old  by  reason  of  the  negligence  of  the  defendants,  were  held  to  be 
excessive,  and  a new  trial  was  directed  unless  both  parties  would  agree  to 
have  the  damages  fixed  at  $1,500. 

Order  of  a Divisional  Court,  11  O.L.R.  158,  reversed. 

Appeal  by  the  defendants  from  the  order  of  a Divisional  Court, 
11  O.L.R.  158,  dismissing  a motion  by  the  defendants  to  set  aside 
a verdict  and  judgment  for  the  plaintiff  for  $3,000  damages  in  an 
action  under  the  Fatal  Accidents  Act  for  damages  for  the  death 
of  the  plaintiff's  daughter  caused  by  the  negligent  operation  of 
the  defendants'  railway.  The  facts  are  stated  in  the  former  report 
and  in  the  judgment  infra. 

The  questions  raised  by  the  appeal  were,  whether  the  plaintiff 
(the  mother  of  the  deceased)  had  properly  any  interest  or  expecta- 
tion of  benefit  in  the  life  of  her  daughter,  and,  if  so.,  whether  the 
damages  allowed  were  not  excessive. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow,  Mac- 
laren,  JJ.A.,  and  Clute,  J.,  on  the  22nd  January,  1906. 

E.  E.  A.  DuVernet  and  R.  H.  Greer,  for  the  defendants,  ap- 
pellants. 

G.  Lynch-Staunton,  K.C.,  and  M.  A.  Secord,  for  the  plaintiff. 

April  23.  The  judgment  of  the  Court  was  delivered  by  Osler, 
J.A.: — A point  was  urged  on  the  argument  of  this  appeal  which, 
so  far  as  I am  aware,  has  not  hitherto  been  taken  in  any  action  under 
the  Fatal  Accidents  Act  here  or  in  England,  namely,  that,  living 
the  father,  the  mother  of  the  deceased  is  not  a person  for  whose 
benefit  the  action  can  be  brought.  In  some  States  of  the  American 
Union  where  there  is  legislation  of  a similar  character  to  ours, 
that  is  undoubtedly  so,  but  the  decisions  turn  upon  the  precise 
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language  of  the  particular  Act,  where  the  benefit  is  given  to  one 
parent,  and  the  father,  if  living,  is  preferred,  or  is  given  to  the 
mother  only  when  the  father  is  dead.  The  language  of  our  Act 
is  plain:  “ Every  such  action  shall  be  for  the  benefit  of  the  wife, 
husband,  parent,  and  child  of  the  person  whose  death  has  been 
caused  by  the  wrongful  act,”  etc.:  sec.  3.  And  by  sec.  1 it  is  de- 
clared that  the  word  “parent”  shall  include  father,  mother,  grand- 
father, grandmother,  stepfather,  and  stepmother;  and  sec.  3 also 
provides  that  damages  may  be  given  proportioned  to  the  injury 
resulting  from  the  death  to  the  parties  respectively  for  whom 
and  for  whose  benefit  the  action  has  been  brought.  Damages 
are  not  given  in  such  cases  for  injury  to  the  feelings  of  the  parents 
or  other  relatives,  nor  are  they  given  merely  in  reference  to  the 
loss  of  a legal  right,  as,  for  example,  the  loss  of  the  father’s  right, 
such  as  it  is,  to  the  services  of  the  child,  though  this  may  form 
an  element  where  it  exists.  They  depend  on  the  family  relation- 
ship and  the  probability  of  its  continuance,  and  the  pecuniary 
advantages  likely  to  arise  therefrom  are  the  basis  of  the  claim,  the 
reasonable  expectation,  in  short,  as  has  often  been  said,  of  pecun- 
iary benefit  as  of  right  or  otherwise  from  the  continuance  of  the 
life.  The  mother  is  put  on  precisely  the  same  plane  in  this  respect 
as  the  father,  grandfather,  and  grandmother. 

In  Dalton  v.  South  Eastern  R.W.  Co.  (1858),  4 C.B.N.S.  296, 
the  action  was  brought  by  the  father  as  administrator  of  the  de- 
ceased son  for  the  benefit  of  himself  and  the  mother,  and  damages 
were  assessed  for  each  without  objection.  So  obvious  a point 
would  hardly  have  been  passed  over  by  the  Court  and  the 
eminent  counsel  engaged,  had  it  been  thought  that  there  was 
anything  in  it.  See  also  Pennsylvania  R.R.  Co.  v.  Zebe  and  Wife 
(1860),  37  Pa.  St.  420;  Pennsylvania  R.R.  Co.  v.  Adams  (1867), 
55  Pa.  St.  499;  Cooley  on  Torts,  p.  269. 

There  was  ample  evidence  that  the  accident  had  been  caused 
by  the  negligence  of  the  defendants,  and  I need  say  no  more  upon 
that  branch  of  the  case. 

The  objection  chiefly  pressed  was  that  the  damages  were  ex- 
cessive. The  jury  awarded  nothing  to  the  father,  but  gave  the 
mother  $3,000,  and  their  verdict  has  been  sustained  by  a Divisional 
Court,  Meredith,  J.,  dissenting. 

I must  say,  speaking  with  all  respect,  that,  unless  the  parties 
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can  agree  upon  an  abatement,  there  ought,  in  my  opinion,  to  be 
a new  trial.  I derive  no  sort  of  assistance  from  the  fact  that  in 
courts  on  the  other  side  of  the  line  verdicts  of  juries  for  as  large 
or  nearly  as  large  sums  in  circumstances  less  favourable  to  the 
parent  have  been  upheld.  Such  verdicts,  one  may  say  without 
fear  of  contradiction,  are  based  not  upon  evidence  of  probable 
pecuniary  loss  and  damage,  to  which  in  our  law  the  right  of  re- 
covery is  restricted,  but  upon  the  natural  and  uncontrolled  feeling 
of  sympathy  with  the  agony  and  grief  of  mind  of  the  parent  for 
the  loss  of  a beloved  child.  I allude  more  especially  to  cases  of 
verdicts  ranging  from  $2,000  to  $3,000  for  the  deaths  of  “bright,” 
“healthy,”  “sprightly”  infants  of  five  to  eleven  years  of  age. 
In  the  very  nature  of  such  cases  the  evidence  of  the  pecuniary 
loss  to  the  plaintiff  must,  under  ordinary  circumstances,  be  of  the 
slightest  description.  I agree  that,  as  it  is  impossible  to  compute 
it  with  accuracy,  a margin  for  the  play  of  the  imagination  or  for 
the  exercise  of  the  honest  opinion  of  jurors,  if  that  expression  be 
preferred,  must  or  may  be  conceded.  Damages,  as  the  Master  of 
the  Rolls  said  in  a recent  case,  are  not  a matter  of  nice  mathe- 
matical adjustment,  and  juries  are  not  supposed  to  measure  them 
on  strictly  mathematical  lines,  but  have  to  say  what  men  of  or- 
dinary sense  and  business  knowledge  would  fix  upon  as  the  money 
compensation  for  the  damage  sustained.  In  the  ordinary  business 
of  and  conduct  of  affairs,  I should  think  that  every  one  must  recog- 
nize that  in  such  cases  as  1 have  referred  to  the  verdicts  would, 
under  our  Act,  be  simply  extravagant,  and  not  based  upon  any 
justifiable  estimate  of  the  parent’s  probable  pecuniary  loss.  As 
the  child  grows  older,  the  probability  of  prolonged  life  more  as- 
sured, and  its  future  conduct  in  its  relations  with  its  parents  more 
plausibly  to  be  conjectured,  there  may  be  room  for  a more  liberal 
estimate  of  the  pecuniary  value  to  them  of  its  life,  though,  in  the 
ordinary  course  of  events,  there  is  not  in  their  case,  as  has  been 
pointed  out  by  Moss,  C.J.O.,  in  Rombough  v.  Balch  (1900),  27 
A.R.  32,  44,  the  same  expectation  of  pecuniary  benefit  from  the 
continuation  of  a child’s  life  as  in  the  case  of  a widow  and  children 
suing  in  respect  of  the  death  of  the  husband  and  father. 

In  the  case  before  us  I am  quite  unable  to  find  upon  the  evi- 
dence anything  to  justify  the  sum  which  the  jury  have  assessed  as 
the  pecuniary  damage  to  the  mother  for  the  death  of  this  poor  school- 
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girl  of  seventeen  years  of  age.  Bright,  active,  healthy,  and  in- 
telligent, as  she  is  said  to  have  been — qualities  all  pointing  to  the 
probability  of  her  own  early  settlement  in  life — on  what  plausible 
ground  could  the/  jury  have  reached  the  conclusion  that  she  was 
likely  for  the  rest  of  their  joint  lives  to  have  contributed  in  money 
or  services  to  the  mother  to  the  value  of  $210,  or  even  $100,  per 
annum,  for  the  former  is  what  is  meant  by  a verdict  of  $3,000? 
Such  a verdict  is  not  supported  by  any  evidence  that  I can  find 
in  the  case  or  by  anything  which  can  be  predicated  upon  what 
people  in  their  situation  in  life  usually  do.  Every  Judge  who  has 
passed  upon  the  case  has  said  that  the  verdict  is  larger  than  he 
would  himself  have  given,  and  where  I cannot  find  the  evidence 
to  support  it  I must  for  myself  come  to  the  conclusion  that  twelve 
sensible  persons  could  not  reasonably  have  given  it.  I think  it 
was  manifestly  a sympathetic  verdict,  arrived  at  upon  considera- 
tions which  should  have  had  no  place  in  their  minds.  In  a similar 
case  before  us  this  term*  where  the  present  and  prospective  pecun- 
iary value  of  the  daughter’s  life  was  actually  larger  and  more  clearly 
proved  than  in  the  present  case,  the  jury  awarded  the  mother 
$1,500  and  the  father  $500.  Had  the  jury  awarded  the  former 
sum  to  the  mother  in  this  case,  I think  that  their  verdict,  though 
larger  than  it  should  have  been,  would  have  approached  more 
nearly  the  bounds  of  reason  than  it  now  does. 

If  the  parties  can  agree  upon  that  sum  ($1,500),  I would  dismiss 
the  appeal  with  costs.  If  not,  I think  it  should  be  allowed;  the 
costs  of  the  last  trial  and  of  the  appeal,  as  we  directed  in  Lems 
v.  Toronto  R.W.  Co.  (1905),  6 O.W.R.  1029,  to  be  costs  in  the 
cause. 

I refer  to  Collier  v.  Michigan  Central  R.W.  Co.  (1900),  27  A.R. 
630;  Green  v.  New  York  and  Ottawa  R.W.  Co.  (1900),  ib.  32;  and 
other  cases  referred  to  in  the  judgment  of  Meredith,  J.,  11  O.L.R. 
at  p.  168. 


* Mulvaney  v.  Toronto  R.W.  Co.  (1906),  7 O.W.R.  644. 


E.  B.  B. 
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[IN  THE  COURT  OF  APPEAL.] 

Sims  et  al.  v.  Grand  Trunk  R.W.  Co. 


C.  A. 
1906 

April  23. 


Railway — Negligence — Injury  to  Person  Crossing  Track — Failure  to  Look  for 
Train — Contributory  Negligence — Case  for  Jury — Unsatisfactory  Verdict — 
Damages — New  Trial. 


The  infant  plaintiff  was  injured  by  being  struck  by  the  engine  of  a train  of 
the  defendants  while  crossing  their  track  at  a level  highway  crossing.  Had 
he  looked,  he  could  have  seen  the  approach  of  the  train,  but  he  did  not  look. 
There  was  some  evidence  that  the  usual  statutory  signals  of  the  approach 
of  the  train  were  not  given.  The  infant  plaintiff  sought  to  recover  damages 
for  his  injuries,  and  the  adult  plaintiff,  the  infant’s  father,  claimed  damages 
for  loss  and  expense  incurred  by  him  in  consequence  of  the  injuries: — 
Held,  affirming  the  decision  of  Street,  J.,  10  O.L.R.  330,  that  the  case  could 
not  have  been  withdrawn  from  the  jury;  but  that  the  findings  were  opposed 
to  the  great  weight  of  evidence,  and  the  damages  recovered  by  the  father 
excessive;  and  therefore  there  should  be  a new  trial. 

Appeal  by  the  defendants  from  the  judgment  of  Street,  J., 
10  O.L.R.  330,  in  favour  of  the  plaintiff  in  an  action  to  recover 
damages  for  injuries  sustained  by  the  plaintiff  Alexander  Sims, 
owing  to  the  alleged,  negligence  of  the  defendants  or  their  servants, 
by  reason  of  which  that  plaintiff  was  struck  by  the  engine  of  a 
train  at  a highway  crossing.  The  facts  are  stated  in  the  judg- 
ments. 


The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow,  Mac- 
laren,  JJ.A.,  and  Clute,  J.,  on  the  23rd  January,  1906. 

W.  R.  Riddell,  K.C.,  for  the  defendants. 

John  MacGregor,  for  the  plaintiff. 

April  23.  The  judgment  of  the  Court  was  delivered  by  Osler, 
J.A.:— This  was  an  action  brought  by  the  plaintiff  Alexander 
Sims,  an  infant,  by  W.  H.  Sims,  his  father,  and  next  friend,  to 
recover  damages  caused  by  the  alleged  negligence  of  the  defend- 
ants. The  father  is  also  a plaintiff,  and  claims  damages  for  loss 
and  expense  incurred  by  him  for  medical  and  other  care  and  at- 
tendance upon  and  for  the  maintenance  of  the  infant  plaintiff. 

| The  defendants  denied  all  negligence  on  their  part,  and  alleged 
that  the  accident  was  caused  by  the  infant  plaintiff  himself  or  by 
his  contributory  negligence. 

The  case  was  tried  by  Street,  J.,  and  a jury  at  the  Toronto 
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Spring  Assizes  for  1905.  The  jury  found  for  the  plaintiffs,  assess- 
ing damages  in  favour  of  the  infant  plaintiff  $2,200,  and  for  the 
father  $300.  The  defendants  appeal  on  several  grounds,  among 
others  that  there  was  no  evidence  to  justify  the  findings;  that 
the  answers  of  the  jury  to  the  questions  submitted  to  them  were 
preserve  and  contrary  to  the  evidence  and  the  weight  of  evidence ; 
and  that  the  damages  were  excessive. 

It  appeared  that  the  plaintiff  Alexander  Sims  was  a youth  of 
18  years  of  age  at  the  time  of  the  accident.  He  resided  with  his 
father,  but  was  employed  apparently  on  his  own  account  in  his 
trade  of  a cabinet  maker  in  May’s  billiard  factory  in  West  Toronto 
Junction,  at  the  wages  of  $9  per  week.  He  met  with  the  accident 
at  a few  minutes  past  six  o’clock  in  the  afternoon  of  the  23rd  July, 
1903,  at  the  crossing  of  the  defendants’  railway  in  Bloor  street 
west,  Toronto.  He  was  returning  from  his  work,  accompanied 
by  a friend,  one  Prince,  who  was  employed  in  the  same  factory. 
They  were  riding  eastward  on  their  bicycles  along  a narrow  path- 
way or  bicycle  track  on  the  south  side  of  Bloor  street,  Prince  being 
a little  way  ahead.  The  evening  was  fine,  and  for  a distance  of 
137  feet  along  Bloor  street  west  of  the  crossing  there  was  nothing 
to  obstruct  the  view  of  the  railway  track  to  the  north  or  of  a train 
thereon  approaching  the  crossing.  The  plaintiff  and  his  friend 
first  crossed  the  tracks  of  the  Canadian  Pacific  Railway,  said  to 
be  about  400  yards  west  of  the  Grand  Trunk  Railway  track.  As 
they  approached  the  latter,  they  saw  another  bicyclist,  who  was 
standing  with  his  wheel  on  the  pathway  a short  distance  from  the 
crossing,  talking  to  a friend.  The  plaintiff  heard  Prince  call  to 
him,  and  they  slowed  up  to  give  him  time  to  take  his  wheel  out 
of  their  way.  When  he  had  done  so  they  started  on  again  more 
quickly,  Prince  being  then  about  15  feet  ahead  of  the  plaintiff. 
He  crossed  the  track  in  safety,  though  barely  so,  but  the  plaintiff 
following  him  was  struck  by  a freight  train  coming  from  the  north. 
He  was  knocked  some  distance  by  it  and  his  leg  so  seriously  in- 
jured that  it  became  necessary  to  amputate  it.  The  bicycle, 
which  was  found  after  the  collision  lying  in  the  middle  of  the  high- 
way, was  practically  uninjured,  only  a small  chip  being  broken 
off  the  right  handle.  The  plaintiff  said  that  the  first  wheel  of 
the  bicycle  had  just  crossed  the  westerly  rail  of  the  track  when  he 
was  struck,  as  he  thought,  by  the  cow-catcher  of  the  engine.  He 
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had  not  looked  to  see  if  a train  was  coming — just  glanced  up  when 
it  was  on  top  of  him.  Had  he  looked  when  he  was  30  feet  away, 
he  could  not  have  failed  to  see  it,  and  had  he  seen  it  two  seconds 
sooner  than  he  did  or  when  10  feet  away  from  it,  he  could  have 
turned  his  wheel  and  escaped.  He  was  watching  his  wheel  and 
the  path  and  did  not  think  to  look  for  the  train.  The  bell  of  the 
engine,  he  said,  was  not  rung  nor  the  whistle  sounded;  if  they 
had  been  he  must  have  heard  them.  He  did  not  hear  the  noise 
of  the  train.  He  knew  the  track  was  there,  and  had  crossed  it 
on  his  wheel  several  times  before. 

This  was  the  plaintiff’s  own  account  of  the  occurrence  and 
the  evidence  of  the  situation  of  the  crossing  with  respect  to  the 
railway  track. 

Opposed  to  this  was  a large  body  of  evidence  both  that  the 
statutory  warnings  had  been  given  and  that  the  plaintiff  had  run 
his  bicycle  into  the  engine  and  had  not  been  struck  by  the  cow- 
catcher. In  this  last  respect  the  defendants’  evidence  is  to  some 
extent  corroborated  by  the  situation  in  which  the  bicycle  was 
found  after  the  accident  and  the  nature  of  the  damage  suffered 
by  it. 

Upon  a full  consideration  of  the  whole  of  the  evidence,  and 
after  hearing  a second  argument  of  the  appeal,  we  are  strongly 
of  opinion  that  the  findings  of  the  jury  cannot  be  allowed  to 
stand,  opposed  as  they  are  to  the  great  weight  of  the  evidence  on 
the  main  points  of  the  case.  The  evidence  was,  no  doubt,  such 
as  was  proper  to  have  been  submitted  to  them  under  the  autho- 
rity of  Peart  v.  Grand  Trunk  R.W.  Co.  (1884),  10  A.  R.  191, 
affirmed  by  the  Judicial  Committee  of  the  Privy  Council  (1886), 
now  reported  10  0.  L.  R.  753  (Appendix  I.);  Vallee  v.  Grand 
Trunk  R.  W.  Co.  (1901),  1 O.  L.  R.  224;  and  other  cases  in  this 
Court;  and  therefore  the  learned  trial  Judge  was  right  in  holding 
that  he  could  not  dismiss  the  action.  The  verdict  is,  however, 
so  unsatisfactory  that  we  think  there  must  be  a new  trial.  That 
being  so,  it  is  not  desirable  to  discuss  the  details  of  the  evidence  or 
to  say  more  about  it  than  that  it  appears  to  us  that  the  jury  have 
not  given  it  the  consideration  it  ought  to  have  received  at  their 
hands. 

For  myself  I must  add  that  I cannot  divest  myself  of  the  opinion 
that  the  introduction  into  the  case  of  improper  remarks  and  appeals 
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contrary  to  the  warning  and  rebuke  of  the  learned  trial  Judge  has 
had  its  effect  upon  the  jury,  and  that  if  anything  of  that  kind 
should  be  attempted  at  a future  trial,  the  jury  ought  at  once  to 
be  dispensed  with  and  the  trial  had  without  a jury. 

As  regards  the  case  of  the  adult  plaintiff,  there  was  no  evidence 
whatever  before  the  Court  to  justify  a verdict  for  more  than  the 
medical  fees,  $50,  paid  by  him,  and  as  to  that  there  must  have  been 
a new  trial  in  any  case. 

The  appeal  will,  therefore,  be  allowed  with  costs  to  be  costs  to 
the  defendants  in  any  event.  The  costs  of  the  last  trial  to  be  costs 
in  the  cause. 

E.  B.  B. 
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[IN  CHAMBERS] 

Ludlow  y.  Irwin. 

Costs — Taxation — Witness  Fees — Briefing  Evidence — Witnesses  not  Called — 

Con.  Rule  1176. 

In  an  action  for  libel  the  plaintiff,  not  having  pleaded  justification,  before 
the  trial  gave  a notice,  under  Rule  488,  of  his  intention  to  adduce,  in  mitiga- 
tion of  damages,  evidence  of  the  circumstances  under  which  the  libel  was 
published.  To  meet  such  evidence  the  plaintiff  had  brought  a number  of 
witnesses  to  the  trial,  but  the  evidence  was  not  admitted,  and  the  witnesses 
were  not  called  in  reply: — 

Held,  that  by  implication  from  Con.  Rule  1176,  or  by  analogy  to  the  practice 
therein  prescribed,  the  costs  of  procuring  the  attendance  of  these  witnesses 
and  the  briefing  of  their  evidence,  etc.,  should  be  allowed  on  taxation  of 
the  plaintiff’s  costs  against  the  defendant. 

Appeal  by  the  plaintiff  from  the  ruling  of  the  local  taking 
officer  at  Owen  Sound  disallowing  upon  taxation  the  plaintiff’s 
costs  of  procuring  the  attendance  of  certain  witnesses,  briefing 
their  evidence,  etc.  The  facts  appear  in  the  judgment. 

The  appeal  was  heard  by  Anglin,  J.,  in  Chambers,  on  the  1st 
May,  1906. 

W.  E.  Middleton,  for  the  plaintiff. 

C.  B.  Jackes,  for  the  defendant. 

May  3.  Anglin  J.: — The  action  was  for  libel  in  a newspaper 
imputing  dishonesty  to  the  plaintiff  in  his  capacity  as  chemist  to  a 
cement  company.  Upon  a verdict  for  $500,  the  plaintiff  was 
given  judgment  with  costs.  The  defendant  had  not  pleaded 
justification,  but  before  the  trial  he  gave  a notice,  under  Rule 
488,  of  his  intention  to  adduce,  in  mitigation  of  damages,  evidence 
of  the  circumstances  under  which  the  libel  was  published.  Pur- 
suant to  this  notice,  his  counsel  at  the  trial  called  a witness  and 
sought  to  elicit  evidence  of  alleged  facts  which,  in  the  opinion  of 
the  trial  Judge,  would  only  be  admissible  in  support  of  a plea  of 
justification.  Upon  this  ruling  the  defendant  formally  tendered 
similar  evidence  of  several  other  witnesses.  To  meet  the  con- 
tingency of  such  evidence  being  admitted  the  plaintiff  had  a number 
of  witnesses  present,  whom,  in  that  event,  he  proposed  to  call 
in  reply,  and  it  is  to  the  disallowance  of  the  expense  thus  incurred 
that  he  objects. 
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Rule  1176  provides  that: 

“ (1)  Between  party  and  party  the  taxing  officer  shall  not 
allow  the  cost  of  proceedings: 

“ (a)  Unnecessarily  taken; 

“ (b)  Not  calculated  to  advance  the  interests  of  the  party  on 
whose  behalf  the  same  were  taken; 

“ (c)  Incurred  through  over-caution,  negligence,  or  mistake; 
“ unless  he  is  of  opinion  that  such  proceedings  were  taken  by 
the  solicitor  because,  in  his  judgment,  reasonably  exercised,  they 
were  conducive  to  the  interests  of  his  client.” 

By  implication  costs  of  such  proceedings,  taken  because,  in 
the  judgment  of  the  solicitor  reasonably  exercised,  they  were  con- 
ducive to  the  interests  of  his  client,  should  be  allowed.  Though 
not  perhaps  “proceedings”  in  a strict  sense,  the  procuring  of  the 
attendance  of  witnesses  and  the  briefing  of  their  evidence,  etc., 
are,  I think,  within  the  spirit  of  the  Rule.  If  not,  by  analogy 
to  the  very  reasonable  practice  therein  prescribed,  such  costs  as 
those  here  in  question  should  be  similarly  dealt  with. 

The  line  between  evidence  admissible  to  prove  bond  fide  belief 
of  the  publisher  in  the  truth  of  the  alleged  libel  at  the  time  of  pub- 
lication in  order  to  rebut  evidence,  explicit  or  presumptive,  of 
malice,  whether  in  mitigation  of  damages  or  in  support  of  a plea 
of  privilege,  is  not  always  very  clearly  defined.  See  McKergow 
v.  Comstock  (1906),  11  O.L.R.  637;  Switzer  v.  Laidman  (1889), 
18  O.R.  420.  The  defendant,  who  gave  the  notice  under  Rule 
488  and  pressed  at  the  trial  for  the  reception  of  the  very  evidence 
which  the  plaintiff  had  prepared  to  meet,  can  scarcely  be  heard 
to  say  that  costs  of  that  preparation  were  not  properly  incurred 
by  the  plaintiff  “for  the  attainment  of  justice  or  (in)  defending 
his  rights.  ” (Rule  1175). 

In  my  opinion,  the  plaintiff  should  have  been  allowed  a reason- 
able sum  for  the  costs  in  dispute.  I have  conferred  with  the 
learned  senior  taxing  officer,  whose  vast  experience  and  compre- 
hensive knowledge  render  his  view  upon  any  question  relating 
to  the  law  of  costs  of  the  greatest  value.  His  opinion  agrees  with 
my  own  as  above  expressed. 

The  appeal  will  therefore  be  allowed  with  costs. 


E.  B.  B. 
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[IN  CHAMBERS.] 

Re  Tolhurst. 

Dower — Order  Dispensing  with  Release  of — Husband  and  Wife  Living  Apart — 
Release  of  Alimony — R.S.O.  1897,  ch.  164,  sec.  12. 

A husband  whose  wife  has  been  living  apart  from  him  for  two  years,  and 
who  for  valuable  consideration  has  released  and  discharged  him  from  all 
claims  for  alimony  present  and  future,  is  not  entitled,  under  sec.  12  of 
R.S.O.  1897,  ch.  164,  to  an  order  dispensing  with  the  concurrence  of  his 
wife  to  bar  dower  in  a conveyance,  for  although  barred  by  contract  from 
claiming,  she  cannot  be  said  to  be  living  apart  “ under  such  circumstances 
as  by  law  disentitle  her  to  alimony.” 

Application  by  a husband  for  an  order,  under  sec.  12  of  R.S.O. 
1897,  ch.  164,  dispensing  with  the  concurrence  of  his  wife  to  bar 
dower  in  a conveyance  of  a parcel  of  land  owned  by  him  and  which 
he  was  desirous  of  selling. 

The  application  was  made  in  Chambers  on  the  4th  of  May,  1906, 
before  Anglin,  J.,  in  whose  judgment  the  facts  are  stated. 

E.  H.  Cleaver , for  the  applicant. 

C.  A . Moss  for  the  respondent. 

May  12.  Anglin,  J.: — The  wife  has  lived  apart  from  her  hus- 
band for  several  years,  the  cause  of  separation  being  his  alleged 
intimacy  with  another  woman. 

The  applicant  makes  no  charge  of  impropriety  or  desertion 
against  his  wife,  but  relies,  in  support  of  his  application,  upon  an 
agreement  made  in  1899  whereby,  he  alleges,  his  wife  “ released 
and  relieved  him  of  all  claims  of  every  kind  and  nature,  both  present 
and  future/’  in  consideration  of  a transfer  then  made  to  her  of 
some  household  furniture  and  real  estate. 

The  transfer  of  the  furniture  and  real  estate  was  undoubtedly 
made,  and  upon  this  application  Mr.  E.  H.  Cleaver,  solicitor  for 
the  applicant,  makes  affidavit  that  “the  settlement  whereby  the 
applicant  conveyed  his  real  estate,  goods  and  chattels  to  his  wife 
was  on  the  basis  of  a full  settlement  of  all  claims  both  present 
and  future  against  Joseph  Tolhurst.”  Tolhurst  swears  that  this 
agreement  was  embodied  in  a separation  deed,  which  has  been  lost. 
His  solicitor  carefully  abstains  from  pledging  his  oath  that  any 
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such  document  ever  existed.  Mrs.  Tolhurst  swears  that  she  has 
no  recollection  of  having  ever  executed  a deed  or  agreement  of 
separation.  She  adds  that  in  November  last  she  was  asked  to 
execute  a release  of  all  claims  of  every  kind,  but  refused  to  do  so. 

I am  satisfied  that  no  formal  document  of  release  was  ever 
executed  by  her. 

The  husband’s  bill  of  sale  to  his  wife,  which  is  produced,  is 
made  in  consideration  of  Mrs.  Tolhurst  releasing  and  discharging 
all  claims  for  alimony  present  and  future;  his  deed  of  real  estate 
is  in  consideration  of  one  dollar  and  natural  love  and  affection. 
There  never  was,  in  my  opinion,  anything  in  the  nature  of  a 
release  or  an  agreement  for  a release  of  dower  by  the  respondent. 

The  question  for  determination,  therefore,  is  whether,  having 
by  contract  disentitled  herself  to  claim  alimony  from  the  applicant, 
Mrs.  Tolhurst ’s  concurrence  in  his  conveyance  of  land,  subsequently 
acquired  by  her  husband,  may  be  dispensed  with  under  the  statute, 
which  enables  a Judge  of  the  High  Court  to  make  such  an  order 
“where  the  wife  of  an  owner  of  land  has  been  living  apart  from 
him  for  two  years  under  such  circumstances  as  by  law  disentitle 
her  to  alimony.” 

“Inasmuch  as  an  order  made  under  sec.  12  is  made  by  the  Judge 
as  persona  designata  and  is  not  subject  to  appeal,  and  the  wrong 
done  by  an  improvident  order  would  in  many  cases  be  irremediable, 
great  care  should,  I think,  be  taken  in  the  exercise  of  the  large  and 
exceptional  power  conferred  by  the  section,  to  ascertain  that  the 
case  made  by  an  applicant  comes  clearly  within  its  provisions:” 
Re  King  (1899),  18  P.R.  365,  at  pp.  366-7. 

It  is  a cardinal  rule  of  construction  that  if  possible  effect  must 
be  given  to  every  word  of  a statute:  Stone  v.  Corporation  of  Yeovil 
(1876),  1 C.P.D.  691,  701.  If  the  contention  of  the  applicant 
should  prevail,  no  effect  whatever  would  be  given  to  the  words 
“by  law”  in  the  section  in  question.  It  is  not  in  every  case  where 
the  wife  is  living  apart  “under  such  circumstances  as  disentitle 
her  to  alimony”  that  jurisdiction  is  conferred,  but  only  where  the 
circumstances  are  such  as  “by  law”  disentitle  her.  We  must 
assume  that  the  Legislature  had  some  purpose  in  the  insertion 
of  these  qualifying  and,  I think,  restricting  words.  Though  it  is 
not  necessary  to  ascertain  what  that  purpose  was,  reasons  for  such 
a restriction  readily  suggest  themselves.  For  instance,  it  is  to  be 
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expected  that  persons  entering  into  a formal  arrangement  for 
separation  and  contracting  for  the  extinguishment  of  the  wife’s 
right  to  alimony  will  provide  for  the  release  of  her  dower  or  other- 
wise to  enable  the  husband  to  convey  his  lands  freed  from  such 
encumbrance.  Moreover,  the  Legislature,  in  interfering  with  the 
wife’s  common  law  rights  to  dower,  is  apparently  in  some  degree 
punishing  the  woman  for  living  apart  from  her  husband  under 
such  reprehensible  circumstances,  that  she  thereby  forfeits  her 
right  to  alimony  and  is,  at  the  same  time,  easing  the  hardship 
entailed  upon  the  man  by  a separation  which  his  conduct  has  not 
justified.  But,  whatever  its  motive,  the  Legislature  has  seen  fit 
to  restrict  the  exercise  of  this  very  special  statutory  jurisdiction 
to  cases  in  which  the  circumstances  are  such,  as  “by  law”  disentitle 
the  wife  to  alimony.  The  fact,  that  the  common  law  right  to 
dower  is  seriously  interfered  with  requires  that  this  section  shall 
be  strictly  construed. 

A right  which  is  barred  by  contract  is  not  usually  spoken  of 
as  a right  to  which  a person  is  disentitled  “by  law.”  Indeed, 
this  result  of  contractual  stipulation  has  been  more  than  once 
contradistinguished  in  the  construction  of  statutes  from  the 
like  result  attributable  to  the  mere  operation  of  law,  where  the 
meaning  and  effect  of  the  phrase  “by  law”  has  been  presented 
for  the  consideration  of  the  Courts:  Wilkinson  v.  Calvert  (1878), 
3 C.P.D.  360;  Barlow  v.  Teal  (1885),  15  Q.B.D.  501.  In  Percival 
et  al.  v.  The  Queen  (1864),  33  L.J.  Exch.  289,  Martin,  B.,  in  deciding 
that  a statutory  provision  which  dealt  with  “debts  payable  by  law 
out  of  personal  estate”  must  be  held  to  include  only  such  debts, 
as  the  law  of  its  instrinsic  force  would  make  payable  out  of  per- 
sonal estate,  and  not  to  extend  to  other  debts  directed  by  a tes- 
tator to  be  paid  out  of  personalty,  said  that  otherwise  the  words 
must  be  read  as  “payable  out  of  personal  estate,”  and  this  gives 
no  meaning  to  the  words  “by  law.” 

For  the  foregoing  reasons  this  application  must  be  refused, 
the  case  being  in  my  opinion  not  within  the  statute.  The  motion 
will  be  dismissed  with  costs. 


Anglin  J. 
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[IN  CHAMBERS]. 

Re  Phillips  and  The  Canadian  Order  of  Chosen  Friends. 

Life  Insurance — Preferred  Beneficiaries — Survivorship — Onus  of  Proof — 

R.S.O.  1897  ch.  203,  sec.  159,  sub-secs.  1,  8 — 4 Edw.  VII.  ch.  15,  sec.  7 ( O .). 

The  insured  in  a policy  effected  by  him  in  favour  of  his  wife  and  tfVvo  of  his 
children,  which  had  not  been  varied  by  him,  perished  with  his  wife  in  a 
storm  on  one  of  the  Great  Lakes,  and  there  was  no  evidence  of  survivor- 
ship. The  personal  representatives  of  the  wife  claimed  a third  share  of 
the  policy  monies,  which  had  been  paid  into  court: — 

Held,  that  apart  from  the  operation  of  sub-sec.  8,  sec.  159,  R.S.O.  1897, 
ch.  203,  as  amended,  a preferred  beneficiary  under  a policy  within  sub-sec. 
1 of  that  section  only  acquires  an  interest  contingent  upon  being  alive 
when  the  insured  dies;  and  that  the  wife’s  representatives  being  unable  to 
prove  that  she  was  living  at  the  time  her  husband  died,  were  not  entitled 
to  the  share  claimed  by  them. 

Order  made  declaring  the  fund  to  be  the  property  of  the  two  children  in  equal 
shares. 

Application  by  the  National  Trust  Company,  as  administrators 
of  the  estate  of  Catherine  Phillips,  deceased,  wife  of  John  S.  Phillips, 
deceased,  for  payment  out  of  court  of  one-third  of  the  moneys 
paid  in  under  an  order,  as  the  proceeds  of  an  insurance  policy 
on  the  life  of  the  said  John  S.  Phillips,  payable  to  the  said  Catherine 
Phillips  and  two  of  his  daughters. 

The  facts  appear  in  the  judgment. 

The  motion  was  argued  in  Chambers  on  the  1st  day  of  May, 
1906,  before  Anglin,  J. 


W.  E.  Middleton,  for  the  motion. 

F.  W.  Harcourt,  Official  Guardian,  for  the  infants. 

Lyman  Lee,  for  the  Order  of  Chosen  Friends,  the  insurance 
company. 

May  11.  Anglin,  J.: — John  S.  Phillips  and  his  second  wife, 
Catherine  Phillips,  were  lost  with  the  steamer  Minnedosa  which 
disappeared  while  being  towed  in  a snowstorm  on  the  20th  of 
October,  1905.  He  left  no  children  by  his  second  wife,  the  re- 
spondents being  issue  of  a former  marriage. 

The  life  of  John  S.  Phillips  was  insured  by  the  Canadian  Order 
of  Chosen  Friends  in  the  sum  of  $2,000,  payable  to  Catherine 
Phillips,  his  wife,  and  to  Marion  and  Genevieve  Phillips,  two  of 
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his  daughters.  The  proceeds  of  the  policy  have  been  paid  into 
court,  and  the  applicants  seek  payment  out  of  one-third  thereof 
as  part  of  the  estate  of  Catherine  Phillips. 

The  doctrine  finally  established  by  Wing  v.  Angrave  (1860), 
8 H.L.C.  183,  applies  to  this  case.  In  the  absence  of  evidence, 
there  is  no  presumption  of  survivorship  between  John  S.  Phillips 
and  his  wife.  It  follows  that  a litigant  upon  whom  is  cast  the 
onus  of  proving  the  survivorship  of  either  must  fail  in  his  contention. 

The  Insurance  Act,  R.S.O.  1897,  ch.  203,  confers  upon  a class, 
known  as  “preferred  beneficiaries,”  interests  as  cestuis  que  trustent 
in  policies  of  insurance  made  in  their  favour.  Such  interests  the 
wife  and  children  of  John  S.  Phillips  enjoyed  in  the  insurance  in 
question.  None  of  the  events  upon  which  the  interest  of  the  wife 
might  be  defeated  under  the  express  provisions  of  the  statute  is. 
proved  to  have  happened.  The  husband  did  not  make  a re-ap- 
portionment excluding  her;  there  is  no  evidence  that  she  pre- 
deceased him,  and  no  such  presumption  arises. 

It  is  only  upon  one  of  several  designated  preferred  beneficiaries 
dying  in  the  lifetime  of  the  insured,  i.e.,  pre-deceasing  him,  that, 
in  default  of  appointment  or  re-apportionment  by  the  insured, 
the  statute  (sec.  159,  sub-sec.  8)  transfers  the  interest  of  such  de- 
ceased beneficiary  to  the  surviving  designated  beneficiaries:  See 

4 Edw.  VII.,  ch.  15,  sec.  7 (O.).  The  burden  is  on  the  person  claim- 
ing the  benefit  of  that  provision  to  establish  the  event  to  which  it 
applies,  viz.,  that  the  deceased  preferred  beneficiary  died  in  the 
lifetime  of  the  assured.  That  onus  the  respondents  cannot  in  this 
case  discharge.  The  case  is  therefore  not  within  this  section 
of  the  Insurance  Act. 

The  application  of  this  provision  of  the  statute  being  excluded, 
the  solution  of  the  question  under  consideration  depends  upon  the 
nature  and  extent  of  the  interest  which  the  wife  of  the  deceased 
had  in  the  insurance  in  question.  This  may  be  ascertained  by 
determining  the  true  construction  of  the  terms  of  the  statute 
declaring  the  trust,  under  which  she  claims. 

So  far  as  they  are  contained  in  sub-sec.  1 of  sec.  159,  the  terms 
of  the  statutory  trust  thereby  created  are  substantially  the  same 
as  those  imposed  by  sec.  11  of  the  English  Married  Women’s  Pro- 
perty Act  of  1882,  45  & 46  Viet.,  ch.  75  (Imp.).  The  other 
provisions  of  sec.  159  seem  sufficiently  inconsistent  with  the  applica- 
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tion  to  the  word  “ beneficiary  ” in  sub-sec.  1 of  the  interpretative 
provision  contained  in  sec.  2,  sub-sec.  34,  which  declares  that  the 
word  “beneficiary  shall  include  every  person  entitled  to  such 
moneys,  and  the  executors,  administrators  and  assigns  of  any  person 
so  entitled,  . . . unless  a contrary  intention  appears,”  to 

preclude  such  application.  Even  if  this  interpretation  clause 
were  applicable,  the  added  words  “executors,  administrators 
and  assigns”  would  probably  not  in  anywise  affect  the  interest 
which  the  beneficiary  would  take  under  the  statute  without  such 
words:  In  re  Eaton  (1893),  23  O.R.  593. 

Under  the  English  statute,  the  Courts  have  held  that  a policy 
such  as  that  now  being  considered,  “ amounts  to  a settlement  on  the 
wife  and  children,  by  creating  vested  interests  as  joint  tenants 
in  such  of  them  as  were  living  at  the  settlor’s  death”:  per  North, 
J.,  in  In  re  Seyton,  Seyton  v.  Satterthwaite  (1887),  34  Ch.  D.  511, 
at  p.  517.  It  was  further  held  that  the  beneficiaries  all  take  “like 
shares.”  The  decision  of  Chitty,  J.,  in  In  re  Davies  Policy  Tmsts, 
[1892]  1 Ch.  90,  follows  this  authority,  and  is  approved  by  Joyce,  J., 
in  Re  Griffiths’  Policy,  [1903]  1 Ch.  739,  at  p.  743.  If  the  nature 
of  the  interests  of  designated  preferred  beneficiaries  under  our  Act 
be  the  same,  cadit  qucestio , because  as  joint  tenants  with  her  the 
two  children  of  John  S.  Phillips  would  be  entitled  to  the  share  of 
.his  wife,  had  she  survived  him. 

Sub-section  7 of  sec.  159  of  our  statute  provides  that  “where 
two  or  more  beneficiaries  are  designated  or  ascertained,  but  no 
apportionment  as  among  them  is  made,  all  the  said  beneficiaries 
shall  be  held  to  share  equally  in  the  same”  (i.e.,  the  insurance 
fund).  Section  8,  as  amended  by  the  4 Edw.  VII.,  ch.  15,  sec.  7, 
provides  for  re-apportionment  by  the  assured,  in  the  event  of  the 
death  of  one  or  more  of  several  preferred  beneficiaries  during 
the  lifetime  of  the  assured  and  for  survivorship  in  default  of  such 
re-apportionment.  Section  160  provides  for  re-apportionment  by  the 
assured  amongst  preferred  beneficiaries  while  all  such  beneficiaries 
designated  are  still  alive.  There  being  no  corresponding  statutory 
provisions  in  England,  the  question  for  determination  is,  whether 
by  reason  of  the  presence  of  these  clauses  in  our  Act  the  interests 
of  the  wife  and  children  designated  as  beneficiaries  should  be  held 
to  be  other  than  those  of  joint  tenants. 

This  question  presents  many  difficulties.  If  there  were  an  ap- 
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portionment  in  other  than  equal  shares  joint  tenancy  would  seem 
impossible,  equal  interest  in  joint  tenancy  being  of  its  essence. 
Perhaps  any  actual  apportionment  made  by  the  assured,  though 
in  equal  shares,  would  require  that  the  beneficiaries  should  take 
in  severalty  and  not  jointly.  But  that  the  presence  in  the  statute 
of  provisions  enabling  the  assured  to  apportion  suffices  to  prevent 
an  unapportioned  insurance  in  favour  of  two  or  more  preferred 
beneficiaries  coming  to  them  as  joint  tenants,  is,  I think,  doubtful. 

The  insured  has  refrained  from  exercising  any  power  con- 
ferred upon  him  by  express  apportionment  to  make  the  interests 
of  the  beneficiaries  several  instead  of  joint.  The  clause  declaring 
that  in  the  absence  of  apportionment  designated  beneficiaries 
‘‘shall  be  held  to  share  equally”  does  not  necessarily  mean  more 
than  that  the  interest  of  each  shall  be  the  same,  and  is  therefore 
consistent  with  the  subsistence  of  the  joint  tenancy,  which,  upon 
the  provisions  of  sub-sec.  1 of  sec.  159,  if  standing  alone,  the  policy 
now  dealt  with  must,  upon  the  English  authorities,  have  been  held 
to  create. 

The  Ontario  Legislature  adopted  the  provisions  now  found  in 
sub-sec.  1 of  sec.  159  from  the  English  statute,  and  has  more  than 
once  re-enacted  them  since  it  has  been  decided  that  these  provisions 
make  several  beneficiaries  under  the  same  policy  to  whom  they 
apply  joint  tenants  of  the  insurance  fund.  Such  re-enactment 
usually  imports  an  adoption  by  the  Legislature  of  the  construction 
already  put  upon  the  statute  by  the  Courts.  Can  it  be  said  that 
the  other  provisions  of  the  Ontario  Act  suffice  to  exclude  that  im- 
plication in  such  circumstances  as  exist  in  the  present  case?  Having 
regard  to  the  strong  leaning  against  joint  tenancies,  and  to  the  eag- 
erness with  which  expressions  in  the  least  indicative  of  an  intention 
that  there  should  be  a division  are  seized  upon  to  create  tenancies 
in  common,  it  may  be  that  the  interests  here  should  be  deemed 
those  of  tenants  in  common:  Robertson  v.  Fraser  (1871),  L.R. 

6 Ch.  696;  In  re  Yates,  Bostock  v.  D’Eyncourt,  [1891]  3 Ch.  53; 
In  re  Wooley,  Wormald  v.  Wooley,  [1903]  2 Ch.  206. 

But  whatever  question  there  may  be,  as  to  the  joint  or  several 
character  of  the  interests  to  be  taken  by  the  beneficiaries  named 
in  this  policy,  had  they  all  survived  the  insured,  can  there  be  any 
as  to  the  contingent  nature  of  such  interests  ? Is  it  not,  as  put 
by  North,  J.,  in  excluding  from  consideration  under  a policy  in 
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favour  of  wife  and  children  effected  under  the  English  statute,, 
a child  who  died  after  the  date  of  the  policy  but  before  the  death 
of  the  assured,  “ a settlement  creating  vested  interests  ...  in 
such  of  them  as  were  living  at  the  settlor’s  death?”:  In  re  Seyton , 
Seyton  v.  Satterthwaite,  34  Ch.  D.  511,  at  p.  517. 

In  In  re  Adam's  Policy  Trusts  (1883),  23  Ch.  D.  525,  Chitty,  J., 
upon  a similar  policy  under  the  same  statute,  expressed  the 
opinion,  that  the  wife  and  a child  who  had  predeceased  the 
assured  took  no  interest,  and  he  directed  that  their  representa- 
tives need  not  be  notified  of  an  application  for  the  appointment 
of  a trustee  of  the  insurance  fund. 

In  Cleaver  v.  Mutual  Reserve  Fund  Life  Association  (1892), 
1 Q.B.  147,  the  Lords  Justices  express  the  opinion  that,  upon  the 
death  of  the  wife,  named  as  sole  beneficiary  in  a policy  within  the 
English  statute,  in  the  lifetime  of  the  husband,  the  trust  in  her 
favour  becomes  impossible  of  performance  and  that  a resulting 
trust  in  favour  of  the  husband  then  arises:  See  pp.  154,  158,  160. 

It  therefore  seems  reasonably  clear  that,  apart  entirely  from 
the  operation  of  sub-sec.  8 of  sec.  159  (sec.  7,  4 Ed w.  VII.,  ch.  15 
(O.)),  a preferred  beneficiary  under  a policy  within  sub-sec.  1 of 
sec.  159,  does  not  acquire  an  absolute  interest,  but  merely  an  in- 
terest contingent  upon  his  being  alive  when  the  insured  dies.  There- 
fore, although  the  surviving  children  cannot  invoke  sub-sec.  8 
of  sec.  159  of  the  Insurance  Act  (4  Edw.  VII.,  ch.  15,  sec.  7 (O.)), 
because  unable  to  shew  that  the  wife  predeceased  her  husband, 
neither  can  the  representatives  of  the  wife  prove  that  her  contingent 
interest  as  cestui  que  trust  became  absolute  and  passed  to  them, 
because  they  in  turn  cannot  prove  that  she  was  living  at  the  death 
of  her  husband. 

Upon  the  present  motion  the  onus  is,  in  my  opinion,  clearly 
upon  the  applicants,  who  seek  payment  out  of  court  of  what  they 
allege  to  be  Mrs.  Phillips’  share  of  the  insurance  fund.  This  fact 
would  suffice  to  prevent  their  success  at  present.  But,  had  the 
motion  been  on  behalf  of  the  children  for  payment  out  of  the 
entire  fund  to  them,  the  result  must  in  my  opinion  have  been  the 
same.  The  representatives  of  the  deceased  wife,  opposing  such  a 
motion  upon  the  ground  that  her  interest  had  become  absolute 
and  had  as  such  devolved  upon  them,  must  still  assert  the  affirm- 
ative, that  the  wife  was  alive  at  the  time  of  the  death  of  the  hus- 
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band,  and  the  onus  of  proof,  as  determined  in  Wing  v.  Angrave 
8 H.L.C.  187,  is  on  the  person  asserting  the  affirmative.  There  is 
no  presumption  of  the  survivorship  of  the  wife  or  of  the  husband. 
Neither  will  the  law  presume  that  most  improbable  thing,  that  the 
cesser  of  the  two  lives  was  simultaneous:  Best  on  Evidence,  9th 
ed.,  p.  348.  In  the  absence  of  evidence,  therefore,  the  persons 
asserting  that  the  wife  was  alive  at  the  time  of  the  death  of  the 
husband  must  be  held  to  fail  in  whatever  form  the  question  arises. 
They  cannot  prove  the  event  upon  which  the  contingent  interest 
of  the  wife  would  have  become  absolute  and  transmissible. 

I have  been  referred  to  an  interesting  and  instructive  article 
discussing  these  problems  to  be  found  in  vol.  16  of  The  Green  Bag, 
p.  237. 

Had  Mrs.  Phillips  been  sole  beneficiary,  a resulting  trust  in 
favour  of  the  estate  of  the  husband  would  arise.  But  the  provision 
of  the  statute  that  “so  long  as  any  object  of  the  trust  remains, 
the  money  payable  under  the  contract  shall  not  be  subject  to  the 
control  of  the  assured,  or  of  his  or  her  creditors,  or  form  part  of 
his  or  her  estate,  when  the  sum  secured  by  the  contract  becomes 
payable,”  sec.  159,  sub-sec.  1,  precludes  any  such  resulting  trust 
arising,  and  imports  that  the  lapse  of  the  share  of  one  of  several 
preferred  beneficiaries  enures  to  the  benefit  of  the  surviving  bene- 
ficiaries independently  of  the  operation  of  sub-sec.  8 of  sec.  159 
of  the  Insurance  Act. 

An  order  will  issue  declaring  the  entire  fund  in  court  to  be  the 
property  in  equal  shares  of  the  two  infant  children  of  John  S. 
Phillips,  deceased,  and  directing  that,  subject  to  further  order,  it 
remain  in  Court  until  they  respectively  attain  the  age  of  21  years, 
and  be  then  paid  out  to  them  with  accrued  interest.  In  the  cir- 
cumstances costs  of  all  parties  of  this  motion  should  be  paid  out 
of  the  fund  and  the  order  may  so  provide. 
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Shurie  y.  White. 

Sale  of  Land — Oral  Contract — Execution  of  Deed  and  Mortgage — Misdescrip- 
tion— Defective  Title — Innocent  Misrepresentation — Rescission — Compen- 
sation. 

Plaintiff  at  an  interview  with  the  defendant  agreed  to  purchase  “The  F„ 
property”  belonging  to  her  for  $2,300— $500  cash  and  the  balance  in  six 
years  with  interest,  and  advised  her  to  get  the  papers  made  out,  and  she 
instructed  her  solicitor  to  prepare  the  deed  and  mortgage.  When  they 
were  ready  she  advised  the  plaintiff,  who  had,  however,  changed  his  mind 
and  refused  to  go  on,  but  offered  to  pay  the  expenses.  Under  pressure 
from  two  solicitors  and  the  issue  of  a writ,  he  accepted  the  deed,  executed 
the  mortgage  to  secure  the  purchase  money,  and  made  the  cash  payment, 
without  searching  the  title,  relying  on  the  representation  of  one  of  the 
solicitors  that  the  defendant  had  a good  title.  Subsequently  he  discovered 
that  the  description  in  the  deed  to  him  covered  more  property  than  the 
vendor  owned,  and  that  what  he  did  get  was  subject  to  an  outstanding 
lease  for  life. 

In  an  action  for  a rescission  of  the  contract,  the  trial  Judge  having  found  that 
the  defendant  was  not  guilty  of  any  fraudulent  misrepresentation  or  con- 
cealment; that  there  was  no  mutual  mistake  and  no  express  agreement  as 
to  title;  and  that  the  misrepresentation  as  to  title  was  innocently  made: — 

Held,  that  fraud  having  been  negatived  and  the  deed  having  been  executed, 
the  plaintiff  was  not  entitled  to  a rescission  of  the  contract. 

Held,  also,  that  as  an  adverse  claim  to  title  by  possession  could  not  be  decided 
in  this  action  owing  to  the  claimant  not  being  a party,  it  could  not  be  said 
there  was  an  entire  failure  of  consideration,  and  the  plaintiff  was  therefore 
not  entitled  to  relief  on  the  latter  ground,  and  the  action  was  dismissed, 
but  under  the  circumstances  without  costs. 


This  was  an  action  for  the  rescission  of  a sale  of  land  under 
the  circumstances  set  out  in  the  judgment  of  the  trial  Judge. 


1906 
May  12. 


The  action  was  tried  at  Picton  on  the  18th  and  19th  of  April, 
1906,  before  Britton,  J. 

Frank  Arnoldi,  K.C.,  and  G.  0.  Alcorn,  K.C.,  for  the  plaintiff, 
contended  that  the  evidence  shewed  misrepresentation  both  by 
the  defendant  as  to  the  quantum  and  description  of  the  property, 
and  by  her  solicitor  as  to  that  and  with  respect  to  the  title  as  well: 
that  the  mortgage  given  for  a portion  of  the  purchase  money  was 
delivered  only  conditionally  on  getting  a good  title  to  all  the  land 
as  described  in  the  conveyance:  that  the  conveyance  to  the  pur- 
chaser could  not  be  deemed  to  be  delivered  while  the  mortgage  was 
only  so  delivered  conditionally:  that  the  plaintiff  having  prepared 
the  conveyance  conveying  lands  she  did  not  own,  and  defendant 
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accepting  the  description  in  the  land  as  shewing  the  lands  he  was 
getting,  there  was  a mutual  mistake,  and  no  consensus  ad  idem 
at  any  time:  that  there  was  fraud  and  a total  failure  of  considera- 
tion: and  that  the  plaintiff  was  entitled  to  rescission,  and  cited 
The  Lindsay  Petroleum  Co.  v.  Hurd  (1874),  L.R.  5 P.C.  221;  Red- 
grave v.  Hurd  (1881),  20  Ch.  D.  1;  Adam  v.  Newbigging  (1888), 
13  App.  Cas.  308;  Hart  v.  Swaine  (1877),  7 Ch.  D.  42;  Attwood 
v.  Small  (1835),  6 Cl.  & F.  232;  Arkwright  v.  Newbold  (1880), 
17  Ch.  D.  301 ; The  National  Exchange  Company  of  Glasgow  v. 
Drew  (1855),  2 Maq.  103;  Peek  v.  Gurney  (1873),  L.R.  6 H.L.  377. 

A.  H.  Marsh,  K.C.,  and  E.  Gus  Porter,  for  the  defendant,  con- 
tended that  innocent  misrepresentation  is  not  a sufficient  ground 
for  rescission  of  a contract  of  sale  which  has  been  executed  by 
conveyance:  Seddon  v.  North  Eastern  Salt  Co.,  [1905]  1 Ch.  326: 
nor  is  a unilateral  mistake,  unless  there  has  been  fraud  or  mis- 
representation amounting  to  fraud:  May  v.  Platt,  [1900]  1 Ch. 

616,  at  p.  623;  Debenham  v.  Sawbridge,  [1901]  2 Ch.  98,  at  p.  108: 
that  money  paid  under  a contract  obtained  by  misrepresentation  can- 
not be  recovered  back,  unless  the  misrepresentation  was  wilful  and 
fraudulent:  Early  v.  Garrett  & Lankester  (1829),  9 B.  & C.  928: 
that  to  set  aside  a conveyance  executed  in  pursuance  of  a contract 
for  sale,  for  misrepresentation  as  to  title,  it  is  necessary  to  establish 
fraud  to  the  same  extent  as  in  an  action  for  deceit  : Bell  v.  Macklin 
(1887),  15  S.C.R.  576.  On  the  question  of  compensation  after 
conveyance  they  also  cited  Jolliffe  v.  Baker  (1883),  11  Q.B.D.  255; 
Palmer  v.  Johnson  (1884),  13  Q.B.D.  351;  Clayton  v.  Leech  (1889), 
41  Ch.  D.  103;  Clark  v.  Burnham  (1851),  2 Gr.  644;  Thomas  v. 
Crooks  (1854),  11  U.C.R.  579;  McCall  v.  Faithorne  (1863),  10  Gr. 
324;  Follis  v.  Porter  (1865),  11  Gr.  442;  Dinsmore  v.  Shakleton 
(1876),  26  C.P.  604. 

Arnoldi,  in  reply. 

May  12.  Britton,  J.: — In  the  statement  of  claim  the  plaintiff 
alleges,  that  the  defendant  represented  that  she  was  the  owner  of 
lot  127  and  the  westerly  part  of  lot  129  in  the  village  of  Welling- 
ton, which  land  the  plaintiff  desired  to  purchase,  and  thought 
he  was  purchasing,  when,  in  fact,  the  defendant  did  not  own  the 
westerly  part  of  lot  129,  and  her  title  to  lot  127  was,  at  the  most, 
“a  reversion  expectant  upon  a life  estate.”  The  plaintiff  asked 
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that  the  conveyance  and  mortgage  be  set  aside,  and  that  the  $500 
paid  by  him  be  returned. 

At  the  trial  the  plaintiff  was  allowed  to  amend: — (1)  By  alleging 
that  Ellen  B.  Fones  was,  and  the  defendant  was  not,  the  owner 
of  lot  127.  (2)  That  there  was  a mutual  mistake  of  fact — (a)  as 

to  the  defendant’s  ownership  of  these  lands,  and  (b)  as  to  the  land 
plaintiff  supposed  he  was  buying,  and  defendant  supposed  she 
was  selling.  (3)  That  as  the  defendant  had  no  estate  or  interest 
to  convey  in  the  said  land,  there  was  a total  failure  of  considera- 
tion, and  so  the  plaintiff  is  entitled  to  a rescission  of  the  transaction. 
(4)  That  it  was  expressly  agreed  at  the  time  of  the  execution  and 
delivery  of  the  deed  and  mortgage,  that  the  defendant  would  shew 
and  give  to  the  plaintiff  a good  title  to  lot  127,  and  that  the  de- 
fendant was  to  have  security  only  upon  the  land  conveyed  to  the 
plaintiff.  (5)  That  the  deed  and  mortgage  were  the  only  contracts 
between  the  parties.  (6)  That  the  defendant  led  the  plaintiff 
to  enter  into  the  transaction,  and  induced  the  plaintiff  to  pay 
the  $500,  and  to  give  a mortgage  with  full  covenants  for  title 
upon  the  understanding  that  the  defendant  would  be  bound  to 
give  such  covenants  in  the  conveyance  from  her  as  would  ensure 
to  the  plaintiff  a good  title  in  the  land  he  wras  purchasing.  (7)  That 
the  plaintiff  is  entitled  to  have  the  deed  reformed,  in  accordance 
with  the  true  agreement  between  the  parties. 

No  fraud  is  in  terms  alleged  against  the  defendant. 

The  facts  as  I find  them  upon  the  evidence  are  as  follows: 
The  plaintiff,  who  is  a druggist  carrying  on  business  in  Wellington, 
supposed  that  the  defendant  owned  and  was  willing  to  sell  a parcel 
of  land  in  that  village.  This  parcel  was  commonly  called  and 
known  as  the  “ Fones”  property. 

The  plaintiff,  on  the  1st  of  January,  1906,  sought  and  obtained 
an  interview  with  the  defendant  at  her  own  residence  in  Trenton. 
Plaintiff  called  it  the  “Fones”  property.  Asked  defendant  if 
she  would  sell  and  her  price.  The  defendant  said  she  would  sell 
for  $2,500.  As  a result  of  negotiation,  the  defendant  agreed  to 
accept,  and  the  plaintiff  agreed  to  pay  $2,300  for  this  property — 
$500  cash  and  the  balance  in  six  years  with  interest  at  six  per 
cent,  per  annum.  Nothing  was  said  about  a mortgage  for  unpaid 
purchase  money.  Having  arrived  at  this  point,  the  defendant 
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said,  “I  suppose  I can  go  ahead  and  get  the  necessary  papers 
made  out,”  and  the  plaintiff  said  “Yes.”  All  this  was  verbal. 

On  the  following  day,  the  plaintiff  wrote  to  the  defendant, 
saying  that  the  defendant  could  prepare  the  papers  and  send  them 
to  him,  and  asking  if  the  $500  were  wanted  immediately,  or  if 
the  1st  May  would  be  time  enough,  and  also  asking  that  the  price 
be  kept  as  a secret  between  them,  as  he  did  not  want  outsiders 
-to  know  what  he  had  to  pay  for  the  property.  The  defendant 
did  not  agree  to  give  time  for  the  $500,  but  instructed  her  soli- 
citor, Mr.  Bleasdell,  of  Trenton,  to  prepare  deed  and  mortgage. 

On  the  4th  January  the  defendant  telephoned  the  plaintiff 
that  the  papers  were  ready,  but  the  plaintiff  had  then  repented, 
and  he  refused  to  go  on,  but  offered  to  pay  the  expense  of  prepara- 
tion of  papers. 

The  defendant  would  not  listen  to  any  such  proposition, 
but  insisted  upon  plaintiff  carrying  out  the  purchase,  and  she  at 
once  took  very  active  measures  with  a view  to  compelling  the 
plaintiff  to  do  so.  On  the  5th  January  she  sent  Bleasdell  down 
from  Trenton  to  Wellington  with  a deed,  which  she  had  exe- 
cuted and  with  the  mortgage  to  be  executed  by  the  plaintiff,  and 
she  placed  the  matter  in  the  hands  of  Porter  & Carnew,  solicitors, 
in  Belleville.  On  the  5th  January  the  plaintiff  refused  to  accept 
the  deed  or  to  execute  the  mortgage.  On  the  6th  January 
Porter  & Carnew  wrote  to  plaintiff  threatening  proceedings,  etc. 

On  the  8th  January,  plaintiff  decided  to  carry  out  the  pur- 
chase, and  so  wrote  to  Porter  & Carnew  and  to  the  defendant. 
In  plaintiff's  letter  to  Porter  & Carnew  he  says,  “I  presume  your 
client  has  a good  title  and  will  furnish  an  abstract  of  the  same.” 

On  the  9th  January,  notwithstanding  plaintiff's  letter,  Porter 
& Carnew  issued  a writ  for  specific  performance.  The  com- 
pletion of  the  matter  was  left  with  Mr.  Bleasdell,  and  from  him 
the  deed  was  accepted,  and  to  him  the  mortgage  was  delivered 
and  money  paid. 

The  plaintiff  unfortunately  did  not  ask  assistance  from  any 
solicitor.  He  was  in  conference  with  Mr.  Ostrom,  but  Mr.  Ostrom 
says  he  did  not  act  for  plaintiff,  although  when  Mr.  Bleasdell 
told  the  plaintiff  that  Mr.  Porter  said  plaintiff  had  waived  his 
right  to  an  abstract  of  title,  and  had  accepted  the  title,  Mr.  Ostrom 
told  the  plaintiff  he  did  not  think  that  was  correct.  The  fact  is, 
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the  plaintiff  did  not  then  insist  upon  an  abstract  or  any  other  evi- 
dence of  title,  but  relied  upon  Mr.  Bleasdell’s  statement  that  the  de- 
fendant had  a good  title. 

The  plaintiff  was  pushed,  if  not  improperly,  certainly  strenu- 
ously, to  completion,  but  he  is  a business  man  and  was  within 
reach  of  all  necessary  legal  assistance.  He  voluntarily  went  to 
Trenton  to  carry  out  the  purchase,  and  chose  to  rely  upon  what 
Mr.  Bleasdell  said.  I think  Mr.  Bleasdell  acted  in  good  faith, 
and  did  not  knowingly  represent  anything  other  than  as  he  thought 
it  to  be. 

I am  of  opinion,  and  so  find,  that  the  plaintiff  did  not  at  first 
intend  to  buy  anything  more  than  the  “Fones”  property,  and 
he  had  no  accurate  idea  of  just  where  the  limits  of  that  property 
were.  He  frankly  stated  that  he  did  not  know  its  lake  frontage, 
and  apart  from  Mrs.  Fones,  Mrs.  Whittier  and  the  defendant,  no 
witness  knew  the  exact  eastern  limit  of  it. 

The  defendant  did  not  intend  to  sell  anything  more  than  the 
“ Fones”  property,  and  she  did  not  intend  to  sell,  or  to  induce 
the  plaintiff  to  think,  that  he  was  purchasing  any  land  to  the  east 
of  what  was  called  the  old  “ dilapidated”  fence  now  on  the  ground, 
the  line  of  which  is  from  the  Methodist  Church  shed  to  the  lake. 

The  plaintiff,  in  my  opinion,  at  first  supposed,  even  if  he  did 
not  know,  that  the  eastern  limit  of  the  “ Fones”  property  was  that 
old  fence. 

When  the  plaintiff  heard  the  description  read,  and  when  Mr. 
Bleasdell  attempted  to  point  out  the  property  on  the  plan,  the 
plaintiff  appeared  to  think  that  the  description  included  land 
farther  east  than  defendant  owned,  and  he  called  attention  to  the 
fact  of  there  being  a fence  to  the  west  of  where  this  description 
carried  the  eastern  limit.  Bleasdell,  who  then  knew  nothing 
personally  of  defendant’s  holding,  thought  the  description  correct, 
and  so  stated.  This  description,  as  in  the  deed  and  mortgage, 
was  prepared  by  Mr.  Bleasdell  under  circumstances  given  by  him 
at  the  trial,  he  attempting  to  get  from  an  old  conveyance  a proper 
description  of  the  land  the  defendant  intended  to  sell.  There  is 
no  evidence  that  defendant  herself  read,  or  knew  until  after  the 
execution  of  both  deed  and  mortgage,  that  there  was  anything 
wrong. 

I find  that  the  defendant  was  not  guilty  of  any  fraudulent 
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misrepresentation  or  concealment  in  regard  to  this  description  or 
the  quantity  of  land  she  was  selling.  The  defendant  did  not,  in 
fact,  own  any  of  the  westerly  part  of  lot  129. 

As  to  title,  the  defendant  supposed  she  owned  and  represented 
to  the  plaintiff  that  she  did  own  land  which  is,  in  fact,  lot  127. 

I find  that  there  was  no  mutual  mistake  of  fact. 

I am  not  able  to  find  upon  the  evidence  that  there  was  any 
such  express  agreement  as  to  title,  or  as  to  the  covenants  to  be 
inserted  in  the  deed,  as  is  alleged  by  plaintiff  in  his  amended  state- 
ment of  claim. 

Fraud  having  been  negatived  and  the  deed  of  conveyance 
having  been  executed,  the  plaintiff  is  not  entitled  to  a rescission 
or  to  the  relief  asked  for.  This  is  unquestionably  a hard  case 
for  the  plaintiff.  He  has  agreed  to  pay  what,  upon  the  evidence, 
is  a large  price  for  property  about  which  there  is  question  as  to 
title  and  possession.  In  accepting  the  conveyance  without  in- 
vestigation of  title,  and  in  consenting,  merely  because  a law-suit 
was  threatened,  to  hastily  complete,  without  legal  advice,  a trans- 
action upon  which  he  rashly  entered,  was  a great  mistake,  but  in 
deciding  upon  the  evidence,  I am  bound  by  cases  cited  for  de- 
fendant and  by  others  equally  strong. 

In  Cameron  v.  Cameron  (1887),  14  O.R.  561  (affirmed  in  appeal), 
the  defendant  agreed  with  the  plaintiff  to  sell  to  him  land,  and 
bond  fide  represented  to  the  plaintiff,  that  the  patent  from  the 
Crown  had  issued  for  a parcel  of  the  land  in  question.  Shortly 
after  the  agreement,  a deed  was  executed  by  the  defendant  and  ac- 
cepted by  the  plaintiff.  It  appeared  shortly  after  the  execution 
of  the  deed  that  no  patent  had  issued  for  part  of  the  land,  and 
it  was  not  issued  for  some  considerable  time,  and  then  only  for  a 
part  leaving  some  of  the  land  outstanding.  It  was  held  that  in 
the  absence  of  fraud  plaintiff  could  not  recover. 

Many  authorities  are  reviewed  in  that  case,  and  it  is  instructive 
in  this,  that  one  of  the  learned  Judges  said  that  in  so  deciding  he 
was  doing  violence  to  his  own  judgment  as  to  what  was  right 
between  man  and  man  in  their  transactions  between  one  and 
another. 

In  Bell  v.  Macklin,  15  S.C.R.  576,  part  of  the  headnote  is: 
“A  party  who  seeks  to  set  aside  a conveyance  of  land  executed 
in  pursuance  of  a contract  of  sale,  for  misrepresentation  relating 
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to  a matter  of  title,  is  bound  to  establish  fraud  to  the  same  extent 
and  degree  as  a plaintiff  in  an  action  for  deceit.” 

Brownlie  v.  Campbell  (1880),  5 App.  Cas.  925,  is  cited  in  Bell  v. 
Macklin,  and  distinguishes  between  an  action  for  specific  perform- 
ance of  an  executory  contract  in  writing,  and  an  action  for  rescis- 
sion after  the  contract  has  been  executed.  If  the  plaintiff  in  this 
case  had  refused  to  finally  carry  out  his  verbal  contract,  or  if  the 
contract  between  plaintiff  and  defendant  had  been  in  writing,  and 
if  this  defendant  was  seeking  to  compel  specific  performance  by 
plaintiff,  as  in  the  action  commenced  by  her  on  the  9th  January 
last,  she  would  not,  in  my  opinion,  succeed.  “The  defence  in 
such  an  action  depends  on  principles  altogether  different  from  an 
action  for  rescission,”  and  in  such  an  action  “honest  misrepre- 
sentation free  from  all  taint  of  fraud  will  constitute  a defence.” 
See  also  McCall  v.  Faithorne,  10  Gr.  324;  Redgrave  v.  Hurd , 
20  Ch.  D.  1. 

Although  stress  is  laid  upon  the  fact  of  a contract  in  writing 
previous  to  the  completion  of  it  by  the  execution  of  a deed,  I do 
not  find  authority  for  distinguishing  between  a written  contract 
and  an  oral  agreement  which  would  not  be  binding  upon  the  pur- 
chaser unless  he  chose  to  be  bound,  when  called  upon,  to  apply 
the  decisions  to  an  action  to  set  aside  a completed  conveyance. 

As  to  deficiency  in  quantity  of  land,  see  also  Follis  v.  Porter, 
11  Gr.  442. 

In  Seddon  v.  The  North  Eastern  Salt  Co.,  [1905]  1 Ch.  326,  the 
rule  was  laid  down,  that  the  court  would  not  grant  rescission  of 
an  executed  contract  for  the  sale  of  a chattel  or  chose  in  action  on 
the  ground  of  innocent  misrepresentation.  “In  order  for  the 
plaintiff  to  succeed  fraud  must  be  proved.” 

As  to  defective  title,  see  Thomas  v.  Crooks,  11  U.C.R.  579. 

It  was  conceded  by  the  defendant,  that  the  plaintiff  might  be 
entitled  to  succeed,  if,  in  this  case  there  was  an  entire  failure  of 
consideration,  as  there  would  be,  if  there  was  no  title  in  defendant  to 
the  property  she  assumed  to  sell.  I cannot  find  that  nothing  passed 
by  the  conveyance  to  the  plaintiff.  In  the  absence  of  Mrs.  Fones 
as  a party  to  the  record  I cannot  determine  as  against  her  the 
question  of  her  ownership  if  she  really  makes  any  claim.  So  far 
as  it  is  necessary  to  consider  the  matter  between  plaintiff  and 
defendant  in  this  case,  I am  of  opinion  that  Mrs.  Fones  is  ~at 
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most  only  entitled  to  an  interest  for  life  under  the  lease  to  her 
dated  29th  September,  1886,  and  that  lease  is  subject  to  the  mort- 
gage from  Shaw  to  defendant,  of  which  mortgage  Mrs.  Fones 
had  actual  notice,  and  which  mortgage  should  have  had  priority 
in  registration  to  the  lease,  and  subject  also  to  forfeiture  of  the 
term  by  reason  of  non-payment  of  rent,  if,  as  a matter  of  fact, 
Mrs.  Fones  has  not  paid  rent.  Mrs.  Fones,  so  far  as  appears, 
never,  until  this  action,  put  forward  any  claim  except  under  the 
lease.  Before  this  action  Mrs.  Fones  did  not  claim  title  by  pos- 
session. 

The  land  as  described  in  the  deed  to  plaintiff  may  be  said  to 
consist  of  3 parcels:  (1)  the  small  part  of  north-west  corner  of  lot 
127;  (2)  the  residue  of  lot  127;  (3)  the  westerly  part  of  lot  129. 

Parcel  1 was  sold  before  Mrs.  Fones  got  title  to  any  part  of 
127,  and  I will  speak  of  it  later. 

Parcel  2 was  owned  by  Mrs.  Fones,  and  on  the  25th  March, 
1879,  she  conveyed  it  to  S.  M.  Cotter.  On  the  27th  November, 
1883,  S.  M.  Cotter  conveyed  the  same  land  to  Ida  Shaw.  By 
mortgage  dated  the  20th  November,  1883,  Ida  Shaw  mortgaged 
same  land  to  A.  G.  Whittier  for  $1,000,  and  by  instrument  of  same 
date  Whittier  assigned  that  mortgage  to  the  defendant.  Up  to 
this  point,  the  defendant’s  title  was  simply  that  of  mortgagee, 
the  equity  of  redemption  being  in  Ida  Shaw,  wife  of  Charles 
Agnew  Shaw. 

On  the  29th  September,  1886,  Ida  Shaw  having  died  intestate, 
an  agreement  was  come  to  between  C.  A.  Shaw,  Mrs.  Fones  and 
the  defendant.  In  what  was  done,  T.  A.  O’Rourke,  solicitor,  of 
Trenton,  acted  for  all  the  parties.  Mrs.  Fones,  who  is  described 
as  the  sole  surviving  heir  of  Ida  Shaw,  gave  a deed  to  C.  A.  Shaw. 
The  defendant  executed  a discharge  of  the  mortgage  which  Whittier 
had  assigned  to  her.  C.  A.  Shaw  gave  a new  mortgage  to  the 
defendant  for  $1,214,  and  gave  a lease  to  Ellen  B.  Fones  for  her 
life  at  the  rental  of  $1  a year.  As  the  mortgage  which  defendant 
released  was  a first  charge  against  Ida  Shaw’s  interest  in  the  land — 
so  the  new  mortgage  to  her  should  have  priority  over  the  lease  to 
Mrs.  Fones,  who  was  only  interested  then  as  the  heir  to  Ida  Shaw. 
Mr.  O’Rourke  stated  that  he  sent  these  instruments  to  the  registry 
office  to  be  registered  in  the  order  of  (1)  deed,  (2)  mortgage,  and 
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(3)  life  lease.  The  life  lease,  however,  was  in  fact  registered  im- 
mediately prior  to  the  mortgage  to  the  defendant. 

As  to  parcel  1 (82  1.  by  1 ch.  75  1.),  C.  A.  Shaw  alleged  that  he 
owned  it,  and  on  the  14th  June,  1899,  he  gave  to  the  defendant  a 
quit-claim  deed  of  it,  together  with  the  land  as  described  in  the 
mortgage  to  her.  This  deed  recites  that  this  additional  land 
(parcel  1)  was  conveyed  to  him  by  Martha  and  Thomas  Nathan 
by  deed  dated  6th  December,  1884.  No  such  deed  was  produced, 
and  it  does  not  appear  upon  either  abstract  filed  at  the  time. 
Although  no  paper  title  was  shewn  to  parcel  1,  Shaw’s  claim 
to  it  was  not  disputed  so  far  as  appears. 

I set  out  these  facts  as  to  title,  to  shew  that  upon  the  evidence 
before  “me  the  conveyance  to  the  plaintiff  cannot  be  treated  as 
conveying  nothing  to  the  plaintiff.  As  the  property  has  no  dwelling- 
house  upon  it,  and  is  comparatively  unproductive,  it  may  be  that 
there  can  now  be  a settlement  between  the  parties  to  avoid  litiga- 
tion unwarranted  by  the  actual  value  of  the  land  in  question. 

In  the  view  I take  of  the  case,  I am  unable  to  give  the  plaintiff 
any  relief,  and  must  dismiss  the  action;  but,  considering  all  the 
facts  in  regard  to  the  sale  and  to  the  present  complications,  and 
that  possession  is  at  least  claimed  by  Mrs.  Fones,  I do  not  allow 
costs. 

Action  dismissed  without  costs. 


G.  A.  B. 
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In  re  Jansen. 


June  12. 


Life  Insurance — Varying  Benefit  of — Instrument  in  Writing — Invalid  Will — 
R.S.O.  1897,  ch.  203,  sec.  160,  sub-sec.  I.' 

A will,  invalidly  executed,  is  not  an  “instrument  in  writing”  effectual  to 
vary  the  benefit  of  an  insurance  certificate,  under  R.S.O.  1897,  ch.  203, 
sec.  160,  sub-sec.  1. 

This  was  a motion  by  the  widow  of  Wilson  Edmund  Jansen,  for 
payment  out  of  certain  insurance  moneys,  paid  in  by  the  Ancient 
Order  of  United  Workmen,  the  proceeds  of  a beneficiary  certificate, 
issued  on  August  15th,  1879,  to  the  deceased,  which  certificate 
named  the  present  applicant  as  beneficiary.  On  June  16th,  1905, 
Jansen  purported  to  execute  a will,  wherein  he  stated: 

“I  hereby  bequeath  my  life  insurance  in  the  A.O.U.W.  and  my 
real  estate  and  premises  known  as  ...  in  the  town  of  Leam- 
ington, Ont.,  equally  among  my  children’7  (naming  them).  . . . 

“I  hereby  bequeath  to  my  wife,  Margaret  S.  Jansen,  the  income 
of  the  said  property  in  the  town  of  Leamington  for  the  term  of  her 
natural  life,  and  after  her  decease  to  be  disposed  of  in  the  afore- 
mentioned manner.” 

But  on  the  evidence  produced  on  the  payment  into  court,  and 
which  was  used  on  this  application,  it  was  shewn  that  the  will  was 
not  properly  executed. 

The  motion  was  heard  in  Weekly  Court  on  May  30th,  1906, 
before  Falconbridge,  C.J.,  K.B. 

W . B.  Laidlaw,  for  the  widow,  contended  that  the  instrument 
of  June  16th,  1905,  being  inefficient  and  invalid  as  a will,  could  not 
operate  as  a sufficient  declaration  in  writing  under  secs.  159-160  of 
the  Insurance  Act,  R.S.O.  1897,  ch.  203,  to  alter  or  transfer  the 
benefits  of  the  policy;  and  that  the  court  will  not  impute  a trust 
when  none  in  fact  was  contemplated:  Lewin  on  Trusts,  10th  ed., 
p.  85.  He  also  cited  Kreh  v.  Moses  (1892),  22  O.R.  307,  311;  In 
re  William  Hughes  (1888),  36  W.R.  821;  Long's  Appeal  (1878), 
86  Pa.  196-204;  Jarman  on  Wills,  5th  ed.,  p.  22;  Amer.  and  Eng. 
EncycL  of  Law,  2nd  ed.,  vol.  28,  p.  866. 
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A.  G.  F.  Lawrence,  for  the  children  of  the  deceased,  contended 
that  the  invalid  will  was  an  instrument  in  writing  within  the  re- 
quirements of  sec.  160  of  the  Insurance  Act,*  and  transferred  the 
benefits  of  the  policy  from  the  wife  to  the  children;  and  that  upon 
its  execution  a trust  was  created  in  favour  of  the  children;  that  this 
distinguished  the  case  from  Kreh  v.  Moses,  where  no  trust  was 
created  in  favour  of  the  intended  beneficiaries,  who  did  not  belong 
to  the  class  known  as  “ preferred  beneficiaries/7  while  under  sec.  159 
of  the  Act  a trust  is  created  as  soon  as  a preferred  beneficiary  is 
named;  that  the  only  question  was  the  intention  of  the  assured,, 
and  the  invalid  will  was  explicit  in  that  regard;  and  that  the  in- 
surance moneys,  which  formed  no  part  of  the  estate  of  the  assured, 
were  not  transmitted  by  the  document  by  its  virtue  as  a will,  but  by 
virtue  of  the  provisions  of  the  Act. 


June  12.  Falconbridge,  C.J.:— The  Grand  Lodge  of  the 
A.O.U.W.  issued  a beneficiary  certificate  to  deceased  in  1879  for 
the  sum  of  $2,000,  to  be  paid  at  his  death  to  his  wife.  Jansen  died 


* R.S.O.  1897,  ch.  203,  sec.  160,  sub-sec.  1:— “The  assured  may,  by  an 
instrument  in  writing  attached  to  or  indorsed  on,  or  identifying  the  policy 
by  its  number  or  otherwise,  vary  a policy  or  declaration  or  an  apportionment 
previously  made,  so  as  to  restrict  or  extend,  transfer  or  limit,  the  benefits 
of  the  policy  to  the  wife  alone  or  to  the  children,  or  to  one  or  more  of  them , 
or  to  the  mother  or  any  other  preferred  beneficiary  of  the  assured,  as  a bene- 
ficiary or  sole  beneficiary,  although  the  policy  is  expressed  or  declared  to 
be  for  the  benefit  of  the  wife  and  children,  or  of  the  wife  alone,  or  of  the  child 
or  children  alone,  or  of  the  mother,  or  such  other  preferred  beneficiary,  or 
for  the  benefit  of  the  wife  for  life,  and  of  the  children  after  her  death,  or  for 
the  benefit  of  the  wife,  and  in  case  of  her  death  during  the  life  of  the  assured, 
then  for  the  child  or  children,  or  any  of  them,  or  for  the  benefit  of  any  one 
or  more  of  the  above-mentioned  persons  for  life,  and  after  his  or  their  decease , 
for  the  benefit  of  any  one  or  more  of  the  survivors;  or,  although  a prior 
declaration  was  so  restricted;  and  he  may  also  apportion  the  insurance  money 
among  the  persons  so  intended  to  be  benefited,  and  may,  from  time  to  time,  by- 
instrument  in  writing  attached  to  or  indorsed  on  the  policy,  or  referring  to 
the  same,  alter  the  apportionment  as  he  deems  proper;  he  may  also,  by  his 
will  make  or  alter  the  apportionment  of  the  insurance  money;  and  an  appor- 
tionment made  or  altered  by  his  will,  shall  prevail  over  any  other  made  before 
the  date  of  the  will,  except  so  far  as  such  other  apportionment  has  been 
acted  on  before  notice  of  the  apportionment  by  will ; and  whatever  the 
assured  may  under  this  section  do  by  an  instrument  in  writing  attached  to 
or  indorsed  on  or  identifying  the  policy,  or  a particular  policy,  or  policies, 
by  number  or  otherwise,  he  may  also  do  by  a will  identifying  the  policy  or 
a particular  policy  or  policies  by  number  or  otherwise.” 
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on  June  27th,  1905,  leaving  him  surviving  his  widow  and  five 
children.  On  June  16th  he  had  executed  a document  with  the 
intention  of  making  a last  will  and  testament,  but  the  persons  who 
subscribed  their  names  as  witnesses  were  not  both  present  at  the 
same  time,  nor  did  they  subscribe  their  names  as  witnesses  in  the 
presence  of  each  other:  so  that  the  said  document  cannot  be  proved 
as  a will. 

The  question  for  determination  is  whether  this  document,  which 
was  intended  to  operate  as  a will,  and  which  is  wholly  invalid  as 
such,  can  be  treated  as  an  instrument  in  writing  under  R.S.0. 1897, 
ch.  203,  sec.  160,  sub-sec.  1. 

The  point  is,  I think,  a new  one;  at  any  rate  I was  not  referred 
to  any  authority  expressly  apposite.  In  Kreh  v.  Moses,  22  O.R.  307, 
the  person  who  would  have  benefited  by  the  writing  was  not  one  of 
the  class  known  as  “ preferred  beneficiaries”  (sec.  159).  But  I 
think  the  principle  is  the  same.  The  deceased  did  not  intend  to 
execute  an  instrument  in  writing  to  transfer  the  benefits  of  the 
policy  inter  vivos.  His  intention  was  to  make  a will,  and  he  failed 
to  make  a valid  one.  I am  therefore  of  opinion  that  the  paper  in 
question  is  not  an  instrument  in  writing  which  is  effectual  to  vary 
the  benefit  of  the  certificate.  To  hold  otherwise  would,  I think, 
be  to  defeat  the  statute  prescribing  how  a will  shall  be  executed. 

The  widow  is  therefore  entitled  to  the  fund  in  question.  I 
think  it  is  a case  for  directing  costs  to  all  parties  to  be  paid  out  of 
the  fund. 

I refer  also  to  In  re  William  Hughes,  36  W.R.  821,  and  to  Long's 
Appeal,  86  Pa.  196,  at  p.  204. 

A.H.F.L. 


Falconbridge, 

C.J. 

1906 

In  re 
Jansen. 
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[IN  THE  COURT  OF  APPEAL.] 


March  28. 


Lancaster  y.  Shaw. 


Penalty — Ontario  Election  Act — Disqualified  Person  Voting — “ Postmasters 
in  Cities” — Sub-postmaster. 

A sub-postmaster  appointed  by  the  Postmaster-General  to  the  charge  of  a 
sub-postoffice  in  a city  is  not  a “postmaster,”  within  the  meaning  of  sec. 
4 of  the  Ontario  Election  Act,  and  is  not  liable  to  the  penalty  imposed 
by  that  section  if  he  votes  at  an  election  for  the  Legislative  Assembly. 
Judgment  of  Meredith,  J.,  10  O.L.R.  604.  reversed. 

An  appeal  by  the  defendant  from  the  judgment  of  Meredith, 
J.,  10  O.L.R.  604,  in  favour  of  the  plaintiff  in  an  action  for  a penalty 
under  the  Ontario  Election  Act.  The  facts  are  stated  in  the  previous 
report  and  in  the  opinions  infra. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow,  and 
Maclaren,  JJ.A.,  on  the  25th  and  26th  January,  1906. 

G.  C.  Gibbons,  K.C.,  for  the  appellant. 

I.  F.  Hellmuth,  K.C.,  for  the  plaintiff. 

March  28.  Osler,  J.A. : — In  my  opinion,  the  defendant  is  not 
liable  for  the  penalty  sued  for.  I think  he  was. not,  at  the  time 
he  voted,  a postmaster  in  a city,  within  the  meaning  of  sec.  4 of  the 
Ontario  Election  Act,  and  was,  therefore,  not  disqualified  or  made 
incompetent  to  vote  by  that  section.  To  ascertain  who  is  a post- 
master in  a city,  we  must  go  to  the  Post  Office  Act,  R.S.C.  1886, 
ch.  35,  since  it  is  only  a person  who  under  that  Act  fills  such  an 
office  who  is  struck  at  by  the  Provincial  Act.  Section  49  of  the 
Post  Office  Act  provides  that  the  Governor  in  council  may  appoint 
all  postmasters  having  permanent  salaries  in  cities  and  towns, 
and  all  other  postmasters  may  be  appointed  by  the  Postmaster- 
General,  and  sec.  36  enacts  that  the  Postmaster-General  may  estab- 
lish one  or  more  branch  post  offices  to  facilitate  the  operation 
of  the  post  office  in  any  city  or  place  where  additional  postal  accom- 
modation for  the  public  is  required,  and  sec.  9 provides  that  the 
Postmaster-General  may,  subject  to  the  provisions  of  the  Act, 
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appoint  officers  and  servants  and  remove  or  suspend  any  post- 
master or  other  officer  or  servant  of  the  post  office. 

When  the  defendant  voted,  he  was  not  the  postmaster  of  the 
city  of  London.  Another  person  filled  that  office.  Nor  was  he 
postmaster  of  a branch  office  in  that  city.  He  had  previously 
filled  such  an  office,  but  had  resigned  it,  or  had  been  removed, 
and  the  office  had  been  abolished,  and  he  had  accepted  a 
position  in  the  post  office  service  of  a different  character.  He 
was  on  a permanent  salary,  but  he  had  received  his  appoint- 
ment not  from  the  Governor  in  council,  but  from  the  Postmaster- 
General,  and  the  office  to  which  he  had  been  so  appointed  was  one 
which  the  Postmaster-General  had,  as  it  would  appear,  established 
by  his  own  authority,  as  a local  post  office  department  in  the  city 
of  London,  calling  it  a sub-post  office.  Of  this  the  defendant  was 
officially  designated  sub-postmaster.  The  Post  Office  Act  knows 
nothing  either  of  such  an  office  or  such  an  officer. 

I do  not  think  it  necessary  to  say  that  the  Postmaster-General 
had  no  power  to  direct  that  certain  parts  of  the  duties  or  business 
of  the  post  office  in  the  city  of  London  should  be  done  in  a particular 
place,  which  department  and  place  might  be  called  a sub-post  office, 
or  by  any  other  name,  and  the  person  who  performed  these  duties 
might  be  designated  a sub-postmaster,  or  any  other  name  to  indi- 
cate that  he  was  not  the  postmaster,  but  such  person  is  no  more 
than  an  officer  or  servant  who  may  be  appointed  by  the  Postmaster- 
General  under  sec.  9,  and  is  not  a postmaster  in  a city  within  sec.  49, 
Not  all  post  office  officials  are  disqualified  by  the  Provincial  Act. 
The  prohibition  extends  to  one  class  only,  and  we  cannot  by  con- 
struction hold  to  be  members  of  that  class,  persons  who  are  not 
legally  within  it,  merely  because  their  official  designation  happens; 
to  import  that  they  are  an  inferior  grade  of  the  class,  a grade  which 
the  legislature  has  not  specified  as  in  the  case  of  some  other  officials 
it  has  done. 

In  construing  a penal  statute  of  any  kind,  we  are  bound  to  take 
care  that  the  party  is  brought  strictly  within  it,  and  to  give  no 
effect  to  it  beyond  what  the  legislature  clearly  intended.  If  there 
be  any  fair  and  legitimate  doubt,  the  subject  is  not  to  be  bur- 
thened.  Though,  no  doubt,  in  modern  times  the  old  distinction 
between  penal  and  other  statutes  is  less  sharply  drawn,  it  remains 
a clear  rule  of  construction  that  in  the  imposition  of  a tax  or  a 
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duty,  and  still  more  of  a penalty,  if  there  be  any  fair  and  reason- 
able doubt,  we  are  so  to  construe  the  statute  as  to  give  the  party 
sought  to  be  charged  the  benefit  of  the  doubt:  Parry  v.  Croydon 
Commercial  Gas  and  Coke  Co.  (1863),  15  C.B.N.S.  568.  And  see 
Maxwell  on  Statutes,  3rd  ed.,  pp.  369,  370. 

For  myself,  I must  say  that,  finding  a sub-postmaster  neither 
in  name  nor  in  the  scope  of  his  duties  a postmaster,  and  his  existence 
not  contemplated  by  the  Post  Office  Act,  I have  little  difficulty  in 
holding  that  he  is  not  a postmaster  within  sec.  2 of  the  Ontario 
Election  Act. 

I agree,  therefore,  in  allowing  the  appeal  and  dismissing  the 
action. 


Garrow,  J.A.: — The  action  was  brought  to  recover  a penalty 
of  $2,000  by  reason  of  the  defendant  having  voted  at  an  election 
of  a member  of  the  Legislative  Assembly  held  on  the  25th  January, 
1905,  while  disqualified  by  reason  of  then  being  a postmaster  in 
the  city  of  London,  contrary  to  the  provisions  of  the  Ontario 
Election  Act,  R.S.O.  1897,  ch.  9,  sec.  4,  sub-secs.  1 and  2. 

Prior  to  the  8th  Japuary,  1902,  the  defendant  was  the  post- 
master at  London  South,  now  within  the  limits  of  the  city  of  London. 
But  on  that  day  he  was  notified  by  the  Postmaster-General  that 
on  and  from  that  date  his  office  had  been  reduced  to  the  rank  of  a 
sub-post  office,  and  that  in  future  his  duties  would  be  those  of  a 
sub-postmaster,  and  two  days  later  the  defendant  replied  accepting 
the  new  position  of  sub-postmaster,  and  he  remained  in  that  posi- 
tion at  the  time  of  the  election. 

Accompanying  the  letter  of  the  8th  January,  1902,  was  a 
“ printed  memorandum  of  conditions  on  which  sub-offices  will  be 
•established  and  maintained,  to  take  effect  from  the  1st  January, 
1902,”  which  specifically  defined  the  official  title  and  also  the  duties 
of  the  sub-postmaster,  and  fixed  the  salary  at  $60  per  annum,  to 
include  rent  of  premises. 

Mr.  John  Cameron  was  at  the  time  the  city  postmaster,  at  the 
head  of  the  central  office,  and  of  course  within  the  prohibition 
in  question. 

There  was  no  evidence,  and  indeed  no  suggestion,  of  any  order 
in  council  appointing  the  defendant. 

The  judgment  of  the  learned  Judge  at  the  trial  proceeded 
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apparently  upon  this:  the  defendant  at  one  time  was  a postmaster; 
there  is  no  mention  of  the  office  of  sub-postmaster  in  the  Post 
Office  Act;  the  defendant  continued  after  the  alleged  change  to 
discharge  many  of  the  duties  of  a postmaster;  therefore  he  was 
still  to  be  regarded  as  a postmaster,  and  therefore  within  the  penal 
clause  in  question. 

By  sec.  49  of  the  Post  Office  Act,  R.S.C.  1886,  ch.  35,  post- 
masters in  cities  having  permanent  salaries  can  only  be  appointed 
by  the  Governor-General  in  council,  while  all  other  postmasters 
may  be  appointed  by  the  Postmaster-General. 

And  although  the  Postmaster-General  has  no  power  to  appoint 
a city  postmaster  with  permanent  salary,  he  has,  under  sec.  9, 
a general  power  to  remove  all  postmasters,  including  those  appointed 
under  sec.  49,  and  also  power  to  appoint  all  other  officers  except 
those  provided  for  by  that  section. 

Under  these  provisions  the  Postmaster-General  had,  in  my 
opinion,  power  to  remove  the  defendant  from  his  original  office, 
especially  with  his  own  consent,  and  to  appoint  him  to  the  sub- 
ordinate office,  which  might,  for  anything  I can  see  to  the  contrary, 
be  called  that  of  sub-postmaster.  And  I think  the  result  of  what 
was  done  was  that  the  defendant  thereupon  ceased  to  be  a city 
postmaster  (if  he  ever  was  one),  and  became,  as  he  was  designated 
in  the  memorandum,  and  as  he  was  thereafter  known  by  the  depart- 
ment, a sub-postmaster.  And,  with  deference,  it  appears  to  me 
that  the  defendant’s  true  position  can,  if  there  is  contradiction, 
be  more  safely  gathered  from  the  memorandum  defining  his  powers 
and  his  duties  than  from  a consideration  of  his  official  action, 
which,  it  must  be  conceded,  fell  considerably  short  of  those  usually 
performed  by  the  ordinary  postmaster.  For  instance,  the  only 
outgoing  mail  matter  he  received  was  the  registered  matter,  and 
this  he  did  not  forward  to  its  destination,  but  only  to  the  central 
city  office.  His  only  duty  with  respect  to  other  outgoing  mail 
matter  was,  if  requested,  to  weigh  it  with  a view  to  the  payment 
of  the  proper  postage,  upon  which  it  was  deposited  in  a box  outside 
the  office,  and  taken  thence  by  the  ordinary  city  collectors.  And 
he  received  no  incoming  mail  whatever  for  distribution. 

And  there  were  other  differences,  but  these  serve  to  shew  by 
how  much  the  duties  of  the  defendant  fell  short  of  those  of  the 
ordinary  postmaster;  with  the  result  that,  in  my  opinion,  the  de- 
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fendant’s  limited  official  actions  agree  with  rather  than  contradict 
the  written  evidence  of  his  appointment  to  the  subordinate  office. 

The  only  question,  therefore,  it  appears  to  me,  is,  does  the  pro- 
hibition include  a sub-postmaster?  And  in  my  opinion  it  clearly 
does  not. 

The  right  to  vote  is  a highly  prized  right,  not  to  be  interfered 
with  or  taken  away  by  anything  less  than  explicit  language.  And 
it  is,  I think,  sufficient  for  the  defendant  to  say  that  the  prohibitory 
section  does  not  contain  his  official  name.  Penal  offences  are 
not  to  be  established  by  construction.  The  defendant  is  either 
a postmaster,  or  he  is  not.  If  he  is,  he  has  offended,  and  if  he  is 
not,  he  is  entitled  to  go  free  from  this  not  too  meritorious  action. 

But,  even  if  we  go  deeper  and  look  beyond  the  language  for 
the  intention  of  the  legislature,  we  shall  find  that  when  it  is  intended 
to  include  subordinate  officers  they  are  specifically  named,  as  in 
the  case  of  deputy  sheriffs,  who  are  named,  while  deputy  registrars 
are  not. 

I think  the  appeal  should  be  allowed  and  the  action  dismissed 
with  costs. 


Moss,  C.J.O.,  and  Maclaren,  J.A.,  concurred. 


E.  B.  B. 
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[IN  THE  COURT  OF  APPEAL.] 
Misener  et  al.  y.  Wabash  R.W.  Co. 


Railway — Negligence — Injury  to  Person  Crossing  Track — Failure  to  Look  for 
Train — Contributory  Negligence — Case  for  Jury. 

In  an  action  under  the  Fatal  Accidents  Act  to  recover  damages  for  the  death 
of  a man  who  was  struck  by  a light  engine  of  the  defendants  when  attempt- 
ing to  cross  their  track  in  a waggon  with  horses,  it  appeared  that  the  de- 
ceased on  approaching  the  track  looked  both  ways,  but  did  not  look  again 
just  before  crossing  when  he  could  have  seen  the  engine.  The  jury  found 
that  the  whistle  was  not  sounded  nor  the  bell  rung,  that  such  neglect  was 
the  proximate  cause  of  the  injury,  and  that  the  deceased  could  not  by  the 
exercise  of  ordinary  care  have  avoided  the  injury: — 

Held,  that  the  omission  to  look  again  was  not  such  a circumstance  as  would 
have  justified  withdrawing  the  case  from  the  jury;  and  a judgment  for  the 
plaintiffs  upon  -the  findings  should  not  be  disturbed. 

Decision  of  Meredith,  J.,  affirmed. 


C.  A. 
1906 

April  23. 


Appeal  by  the  defendants  from  the  judgment  at  the  trial 
before  Meredith,  J.,  and  a jury,  in  favour  of  the  plaintiffs. 

The  action  was  brought  under  the  provisions  of  R.S.O.  1897, 
ch.  166,  to  recover  damages  resulting  from  the  death  of  Robert 
Misener,  the  husband  of  the  plaintiff  Isabella  Misener  and  the 
father  of  the  other  plaintiffs,  through  the  alleged  negligence  of 
the  defendants. 

At  the  trial  an  amendment  was  allowed  whereby  the  plaintiff 
Isabella  Misener  was  permitted  to  add  a claim  as  administratrix 
and  to  recover  damages  for  the  destruction  of  the  chattels  of  her 
late  husband  in  the  collision  which  also  caused  his  death. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow,  and 
Maclaren,  JJ.A.,  on  the  26th  January,  1906. 

W.  R.  Riddell , K.C.,  for  the  defendants,  appellants. 

G.  H.  Pettit,  for  the  plaintiffs. 

April  23.  The  judgment  of  the  Court  was  delivered  by  Garrow, 
J.A.: — The  facts  are  simple  and  not  seriously  in  dispute.  On  the 
13th  August,  1904,  about  2 p.m.,  Robert  Misener,  aged  48  }^ears, 
a farmer,  was  driving  with  a team  of  horses  and  a waggon  along 
a highway  in  the  county  of  Welland,  which  is  crossed  by  the  de- 
fendants’ line  of  railway,  and  at  the  intersection  he  was  struck 
by  an  engine  in  charge  of  the  defendants’  servants,  and  instantly 
killed,  his  horses  killed,  and  his  waggon  and  harness  destroyed. 
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The  engine  was  unattached,  and  was  running  through  from 
Niagara  Falls  to  St.  Thomas  at  a high  rate  of  speed.  One  witness, 
Mrs.  Louisa  Pew,  who  had  resided  near  the  crossing  for  13  years, 
stated  that  she  had  never  seen  an  engine  going  so  fast  since  she 
lived  there,  and  even  the  train  men  admitted  that  they  were  going 
at  from  35  to  40  miles  an  hour. 

The  deceased,  as  he  approached  the  track,  was  driving  at  a 
pace  of  about  three  miles  an  hour.  Immediately  behind  him,  going 
in  the  same  direction,  was  one  William  Locke,  also  driving,  who 
was  called  as  a witness  by  the  plaintiffs.  Asked  to  tell  what  took 
place,  Mr.  Locke  said,  “Well  the  engine  gave  toot  toot  and  then 
the  crash  came  about  the  one  time.”  The  engine  ran,  after  the 
collision,  from  a quarter  to  half  a mile.  When  it  struck  the  waggon 
it  made  it  “go  up  in  splinters,”  and  the  deceased  was  thrown  up 
the  track  “out  of  our  sight.”  He  did  not  stop  because  the  sight 
had  made  his  wife,  who  was  with  him,  ill.  He  saw  the  deceased 
as  he  approached  the  crossing  look  towards  the  “Falls”  (the  direc- 
tion from  which  the  engine  came)  and  then  look  the  other  way. 
He  (the  witness)  also  looked  at  the  same  time  and  saw  and  heard 
nothing  on  the  track.  At  the  time  the  deceased  looked,  his  horses 
“were  going  on  to  the  rails — I could  not  say  how  far.”  On  cross- 
examination  he  became  a little  more  definite  as  to  the  exact  place 
at  which  the  deceased  looked,  which  was,  he  said,  at  the  raise  of 
the  road  to  go  up  to  the  track,  which  would  be  at  least  as  far  back 
as  the  railway  fence.  Until  the  line  of  the  railway  fence  is  reached 
there  are  obstructions  to  a clear  view  such  as  the  fences  them- 
selves, an  orchard  which  approaches  but  does  not  reach  the  corner, 
and  a walnut  tree  which  was  then  in  leaf,  as  was  also  the  orchard. 
But  when  the  fences  are  reached  and  passed  and  before  the  rails 
are  actually  reached  there  is  an  unobstructed  view  for  a consider- 
able distance,  perhaps  a quarter  of  a mile  along  the  track  in  the 
direction  from  which  the  engine  came,  and  if  the  deceased  had 
looked  again  when  at  or  past  the  fence  and  before  he  reached  the 
rails,  this  witness  deposed  that  he  could  have  seen  the  approaching 
engine,  and  could,  as  his  horses  were  going  at  a slow  pace,  have 
turned  towards  the  side,  and  thus  have  avoided  the  collision. 

There  was  no  evidence  that  the  deceased  looked  more  than 
once,  and  the  substantial  point  in  the  case  is  whether,  under  the 
circumstances,  his  failure  to  look  again  is  fatal,  the  defendants 
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contending  at  the  trial  and  before  us  that  such  failure  to  look  again 
was  conclusive  proof  of  contributory  negligence,  and  that  the 
case  should  have  been  withdrawn  from  the  jury.  The  learned 
Judge  refused  a motion  for  nonsuit,  holding  that  there  was  evidence 
proper  to  be  submitted  to  the  jury. 

The  jury  in  answer  to  questions  found  that  the  whistle  was  not 
sounded  nor  the  bell  rung,  and  that  such  neglect  was  the  proximate 
cause  of  the  injury,  and  that  the  deceased  could  not  by  the  exercise 
of  ordinary  care  have  avoided  the  injury.  Other  questions  based 
upon  the  possibility  of  an  affirmative  answer  to  the  question  as 
to  contributory  negligence  were  also  put  and  answered,  but  they 
apparently  became  of  no  consequence  when  contributory  negli- 
gence was  negatived.  And  the  jury  assessed  the  damages  as  fol- 
lows: to  the  widow  Isabella  Misener  $800;  daughter  Ethel  $300; 
daughter  Flossie  $500;  son  Norman  Robert  $800.  And  the  dam- 
ages to  personal  property  $440. 

Was  the  omission  to  look  again  such  a circumstance  as  would 
have  justified  withdrawing  the  case  from  the  jury?  This  brings 
up  again  the  familiar  question  in  such  actions  of  the  nature  and 
extent  of  the  so-called  “stop,  look,  and  listen”  rule.  There  is, 
of  course,  no  such  rule  as  a rule  of  law  in  force  in  this  country. 
Each  case  must  depend  upon  its  own  particular  facts.  The  plaintiff 
must,  of  course,  prove  the  negligence  and  that  it  caused  the  injury. 
He  proves  the  first  by  proving  the  neglect  of  the  statutory  warning, 
and  the  question  whether  that  neglect  or  his  own  want  of  care 
was  the  efficient  cause  of  the  injury  must  usually  be  a question 
for  the  jury,  if  there  is  any  reasonable  evidence  to  shew  that  a 
collision  subsequently  followed  under  circumstances  which  might 
reasonably  justify  attributing  it  to  the  lack  of  warning.  This 
would  probably  be  so  in  any  case  (speaking  generally  of  course) 
whatever  the  nature  of  the  negligence  might  be,  but  seems  to  be 
peculiarly  so  where,  as  here,  the  negligence  consists  in  a failure 
to  warn  the  party  injured  of  an  approaching  danger.  He  pre- 
sumably knew  of  the  statutory  provision  made  for  his  benefit, 
and  had,  I think,  a right  to  depend  upon  its  due  performance, 
and  to  proceed  in  the  absence  of  such  warning,  in  the  belief  that 
he  had  nothing  to  apprehend.  He  was,  of  course,  bound  to  act 
with  reasonable  care,  that  is,  with  such  care  appropriate  to  the 
situation  in  which  he  was  placed,  as  would  have  been  exercised 
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by  an  ordinarily  prudent  man.  A railway  crossing  is  a place  of 
danger,  and  a person  driving  over  it  would  be  expected  to  exercise 
a higher  degree  of  care  than  would  ordinarily  be  required  in  driving 
elsewhere.  And  a jury  might  well  find  that  even  where  the  statu- 
tory warnings  had  been  omitted,  a person  who  drove  upon  the  cross- 
ing without  any  reasonable  excuse  for  not  taking  what  may  be 
regarded  as  the  usual  precaution  of  looking  or  listening,  was  guilty 
of  contributory  negligence  fatal  to  his  action.  But,  on  the  authori- 
ties by  which  we  are,  I think,  bound,  it  is  for  the  jury  and  not  for 
the  Judge  to  so  find:  Peart  v.  Grand  Trunk  R.W.  Co.  (1884),  10 
A.R.  191;  and  the  judgment  of  the  Judicial  Committee  in  that  case 
(1886),  now  reported  for  the  first  time  in  10  O.L.R.  753  (Appen- 
dix I.);  Vallee  v.  Grand  Trunk  R.W.  Co.  (1901),  1 O.L.R.  224; 
Smith  v.  South  Eastern  R.W.  Co.,  [1896]  1 Q.B.  178;  Brown  v. 
Great  Western  R.W.  Co.  (1885),  52  L.T.  N.S.  622;  North  Eastern 
R.W.  Co.  v.  Wanless  (1874),  L.R.  7 H.L.  12. 

There  may,  of  course,  be  cases  in  which  the  facts  are  so  clear 
and  undisputed  that  the  Judge  might  be  called  upon  to  say  as 
matter  of  law  whether  the  plaintiff  had  established  the  onus  which 
rests  upon  him  to  prove  not  only  the  negligence  but  that  he  was 
injured  thereby,  but  I agree  with  Kay,  L.J.,  in  Smith  v.  South 
Eastern  R.W.  Co.,  supra,  at  p.  188,  in  thinking  that  they  must  be 
rare.  See  also  per  Lord  Watson  in  Wakelin  v.  London  and  South 
Western  R.W.  Co.  (1886),  12  App.  Cas.  41,  at  p.  48,  and  per  Lord 
Fitzgerald  at  p.  52. 

The  evidence  in  the  case  at  bar  shews  that  the  deceased  did 
look  when  approaching  and  quite  near  the  track,  although  he  did 
not,  it  is  true,  look  at  the  latest  moment  consistent  with  safety. 
But  at  the  time  he  looked  he  was  near  enough  to  have  heard  the 
bell  or  the  whistle,  had  either  been  sounded,  and  even  the  noise 
caused  by  the  approach  of  an  ordinary  train.  He  had  lived  in  the 
near  neighbourhood  for  many  years,  and  was  familiar  with  all  the 
surroundings,  including  the  habit,  which  may  under  the  circum- 
stances be  presumed,  of  the  defendants  to  give  the  statutory  warn- 
ings when  a train  was  approaching  the  crossing.  And  hearing 
nothing  and  seeing  nothing,  he  might  not  unreasonably  have 
assumed  that  he  could  safely  traverse  the  short  intervening  space 
between  where  he  then  was  and  the  other  side  of  the  track  without 
again  looking. 
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The  failure,  under  the  circumstances,  to  look  again  may  be, 
and  I do  not  doubt  was,  some  evidence  of  contributory  negligence, 
but  was  clearly  not  such  a circumstance  as  alone  would  have  jus- 
tified a withdrawal  of  the  case  from  the  jury. 

The  appeal,  in  my  opinion,  fails  and  should  be  dismissed  with 
costs. 

E.  B.  B. 
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[IN  THE  COURT  OF  APPEAL.] 

Hamilton  Distilleky  Co.  v.  City  of  Hamilton.  C.A. 

Hamilton  Brewing  Association  v.  City  of  Hamilton.  1906 

April  23. 

Municipal  Corporations — Water  Rates — Power  to  Discriminate. 

A water  rate  imposed  by  a municipal  authority  must  be  an  equal  rate  to  all 
consumers,  unless  express  legislative  authority  has  been  given  to  dis- 
criminate. 

Attorney-General  of  Canada  v.  City  of  Toronto  (1893),  23  S.C.R.  514,  followed. 

Judgment  of  Street,  J.,  10  O.L.R.  280,  affirmed. 

Appeals  by  the  defendants  from  the  judgment  of  Street,  J., 

10  O.L.R.  280,  in  favour  of  the  plaintiffs  in  actions  brought  to 
test  the  right  of  the  defendants  to  impose  upon  the  plaintiffs  a 
higher  rate  for  the  water  supplied  to  them  than  that  at  which  it 
was  supplied  to  other  manufacturers. 

The  appeals  were  heard  by  Moss,  C.J.O.,  Osler,  Garrow, 
and  Maclaren,  JJ.A.,  on  the  1st  and  2nd  February,  1906. 

W.  R.  Riddell,  K.C.,  and  H.  E.  Rose,  for  the  appellants.  By 
the  Gas  and  Water  Companies  Act,  R.S.O.  1897,  ch.  199,  sec.  -20, 
water  companies  have  unrestricted  power  to  charge  what  rates 
they  please,  and  municipalities  purchasing  or  constructing  water- 
works have  the  same  power:  R.S.O.  ch.  199,  secs.  12,  59-67;  Muni- 
cipal Act,  R.S.O.  1897,  ch.  223,  sec.  566,  and  sec.  591,  sub-sec.  5; 

Municipal  Waterworks  Act,  R.S.O.  1897,  ch.  235,  secs.  2,  20,  29. 

The  trial  Judge  has  not  given  effect  to  the  words  of  the  Hamilton 
Waterworks  Act  of  1861,  24  Viet.  ch.  56,  sec.  3,  authorizing  a tariff  of 
rates.  A tariff  does  not  mean  a uniform  charge,  but  a scale  of 
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charges,  as  a customs  tariff,  etc.  The  following  sections  of  Acts 
relating  to  the  Hamilton  waterworks  may  also  be  referred  to: 
19  Viet.  ch.  64,  secs.  9,  10;  23  Viet.  ch.  87,  secs.  6,  20;  24  Viet, 
ch.  56,  sec.  5.  The  legislation  upon  which  Attorney-General  of 
Canada  v.  City  of  Toronto  (1893),  23  S.C.R.  514,  was  decided  is 
not  applicable  here,  and  Hamilton  is  not  in  the  same  position  as 
Toronto.  There  is  nothing  to  prevent  Hamilton  from  charging 
what  it  pleases.  Fortier  v.  Lambe  (1894),  25  S.C.R.  422,  if  it 
does  not  overrule  the  earlier  case  cited  above,  shews  that  the  judg- 
ment in  that  case  was  based  upon  the  fact  that  the  by-law  in  question 
was  intended  to  deprive  the  property  of  the  Dominion  government 
of  the  exemption  from  taxes  to  which  it  was  entitled,  by  charging 
it  with  double  water  rates  to  make  up  for  the  exemption. 

G.  F.  Shepley,  K.C.,  P.  D.  Crerar,  K.C.,  and  J . D.  Gausby,  for 
the  plaintiffs.  (1)  The  by-laws  discriminate.  (2)  There  is  no 
inherent  power  in  a municipality  to  discriminate.  (3)  There  is  no 
express  legislative  power.  The  question  is  not  whether  discrim- 
ination is  prohibited,  but  whether  it  is  enabled.  The  only  clause 
to  be  considered  in  that  connection  is  sec.  6 of  23  Viet.  ch.  87; 
the  reference  to  price  or  prices  does  not  necessarily  mean  that 
one  price  may  be  charged  to  A.  and  another  to  B.  There  is  no 
valid  distinction  between  the  legislation  applicable  in  Attorney- 
General  of  Canada  v.  City  of  Toronto  and  the  legislation  here  ap- 
plicable. Therefore,  these  by-laws  are  bad.  Fortier  v.  Lambe 
has  no  bearing  on  the  questions  here.  That  decision  relates  to 
the  powers  of  a provincial  legislature,  while  here  the  questioners 
as  to  the  powers  of  a municipal  council.  Reference  to  North-West 
Electric  Co.  v.  Walsh  (1898),  29  S.C.R.  33,  49;  Regina  v.  Pipe 
(1882),  1 O.R.  43;  Jonas  v.  Gilbert  (1881),  5 S.C.R.  356. 

Rose,  in  reply,  cited  Silkman  v.  Yonkers  Water  Commissioners 
(1897),  152  N.Y.  327,  331. 

April  23.  Osler,  J.A. : — I think  that  these  cases  are  within 
the  decision  of  the  Supreme  Court  in  Attorney-General  of  Canada 
v.  City  of  Toronto,  23  S.C.R.  514.  We  are  bound  by  that  decision, 
and  must  dismiss  the  appeals. 


Garrow,  J.A.: — Both  actions  involve  practically  the  same 
question,  namely,  the  validity  of  certain  by-laws  of  the  city 
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of  Hamilton  whereby  certain  water  rates  were  imposed  upon 
the  plaintiffs  in  excess  of  the  rates  charged  against  other  manu- 
facturers. 

Street,  J.,  considered  himself  bound  by  the  judgment  of  the 
Supreme  Court  in  Attorney-General  of  Canada  v.  City  of  Toronto, 
23  S.C.R.  514,  and  decided  in  favour  of  the  plaintiffs  in  both  actions. 

We,  too,  are  of  course  bound  by  that  decision,  and  the  only 
question  really  is,  can  the  present  cases  be  distinguished?  And 
I agree  with  Street,  J.,  in  thinking  that  they  cannot. 

The  circumstances  are  not,  of  course,  identical.  There  was  a 
distinguishing  element  of  more  or  less  importance  in  that  case, 
in  the  fact  that  the  complaint  came  from  the  Crown  represented 
by  the  Attorney-General,  and  that  the  Crown  is  entitled  to  exemp- 
tion from  taxation  under  the  B.N.A.  Act.  But  it  was  conceded 
that  a water  rate  is  not  a tax,  and  that  the  Crown  is  liable  to  pay, 
or  at  least  was  willing  to  pay,  a proper  water  rate  lawfully  im- 
posed, and  such  concession,  it  seems  to  me,  quite  exhausted  what- 
ever virtue  there  was  in  the  reference  to  the  B.N.A.  Act  and  the 
exemption  therein  declared.  So  that  it  must  now  be  taken,  I 
think,  as  if  the  plaintiff  there  had  been  merely  a manufacturer 
or  any  other  private  citizen  complaining  of  a discriminating  rate. 
And,  if  I am  so  far  correct,  there  seems  to  be  no  escape  from  the 
position  that  it  was  determined  by  that  case  that  in  all  cases  a 
water  rate  imposed  by  a municipal  authority  must  be  an  equal 
rate  to  all  consumers,  unless  express  legislative  authority  has  been 
given  to  discriminate. 

I am  unable  to  find  any  such  authority  in  the  several  statutory 
enactments  upon  which  the  defendants  rely.  Reliance  was  chiefly 
placed  on  the  power  to  establish  by  by-law  a tariff  of  rents  or  rates 
for  water  supplied  or  ready  to  be  supplied  contained  in  24  Viet, 
ch.  56,  sec.  3,  the  argument  being  that  the  term  “ tariff”  does  not 
mean  a uniform  charge  but  a scale  of  charges,  and  reference  was 
made  by  way  of  illustration  to  the  customs  tariff.  The  com- 
parison, however,  is  not,  I think,  serviceable,  and  indeed  operates 
rather  against  than  for  the  defendants.  They  supply  only  the 
one  article — water.  The  diversity  in  the  customs  tariff  is  caused 
by  the  diversity  of  articles  covered,  but  upon  any  given  article 
the  rate  is  the  same  to  all  consumers. 

Reliance  was  also  placed  upon  the  case  of  Fortier  v.  Lambe, 
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25  S.C.R.  422,  as  having  modified  the  rule  laid  down  in  Attorney- 
General  of  Canada  v.  City  of  Toronto,  but  this,  I think,  is  erroneous. 
The  power  of  discrimination  in  question  in  Fortier  v.  Lambe  was 
expressW  conferred  by  a provincial  statute,  and  the  question 
was  therefore  not  of  the  authority  of  a municipal  council  but  of  a 
provincial  legislature. 

The  general  rule  that  municipal  by-laws  imposing  a burden  of 
any  kind  must  be  fair  and  just,  is  beyond  question,  and  to  be  fair 

and  just  they  must  bear  equally  upon  all  affected  thereby.  If 

inequality  is  intended,  it  must  be  expressly  conferred  or  must 
appear  by  necessary  implication.  In  these  cases  it  is  not  even 
contended  that  express  power  to  discriminate  has  been  conferred, 
and  I am  unable  to  see  anything  in  the  legislation  from  which  an 
implication  favourable  to  the  defendants’  contention  could  be  drawn. 
They  have  special  powers  under  sec.  29  of  the  Municipal  Water- 
works Act,  R.S.O.  1897,  ch.  235,  to  make  any  agreements  which 
they  deem  expedient  for  the  supply  of  water  to  any  railway  com- 
pany or  manufactory.  And  water  supplied  under  an  agreement 
made  in  pursuance  of  this  power  would,  no  doubt,  be  excepted 

from  the  operation  of  the  general  by-law  respecting  rates. 

But  this,  on  the  principle  of  the  maxim  expressio  unius  est 
exclusio  alterius,  seems  to  make  against  rather  than  for  the  de- 
fendants. 

Some,  although  perhaps  not  much,  additional  light  is  cast  upon 
the  general  principle  against  discrimination  by  a reference  to  the 
provision  of  the  Consolidated  Municipal  Act,  1903,  secs.  591  (sub- 
sec. 12)  and  591  (a)  sub-sec.  (e),  where  the  supplying  of  water 
to  a manufactory  freely  or  at  rates  less  than  those  charged  to  other 
persons  and  corporations  in  the  municipality  is  regarded  as  a 
bonus,  and  requires  the  assent  of  the  electors  as  in  the  case  of 
any  other  bonus  authorized  to  be  given  under  the  Act.  This,  of 
course,  applies  only  to  manufactories  proposed  to  be  established, 
and  does  not  therefore  conflict  with  the  provisions  before  referred 
to  of  sec.  29  of  the  Municipal  Waterworks  Act,  which  has  refer- 
ence apparently  to  those  already  existing.  And  its  importance,  if 
it  has  any,  lies  in  the  apparent  assumption  by  the  Legislature  of 
an  uniformity  of  rate  (notwithstanding  the  use  of  the  plural 
“rates”),  among  other  “persons  and  corporations,”  only  to  be 
disturbed  in  the  special  manner  pointed  out,  and  not  under  any 
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inherent  power  of  discrimination  supposed  to  already  exist  in  the 
municipal  council. 

One  cannot  help  feeling  that  there  is  force  in  the  contention 
that  a municipal  council  ought  to  have  the  power  contended  for. 
There  are  wide  variations  in  the  needs  and  circumstances  of  the 
individual  water  consumers  which  justice  requires  should  be  taken 
into  consideration  by  the  council,  and  these  varying  circumstances 
could,  I think,  be  fairly  met  by  a wide  power  of  classification,  and 
perhaps,  in  addition,  a power  to  deal  specially  with  special  cases. 

But  such  considerations  must  now,  I think,  since  the  decisions 
of  the  Supreme  Court,  be  addressed  to  the  Legislature. 

The  appeals  in  my  opinion  fail  and  should  be  dismissed  with 
costs. 
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Moss,  C.J.O.,  and  Maclaren,  J.A.,  concurred. 
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[IN  THE  COURT  OF  APPEAL.] 

Shea  v.  The  John  Inglis  Company,  Limited. 

Master  and  Servant — Workmen’s  Compensation  Act — Superintendence — 

N egligence — Damages. 

The  infant  plaintiff,  a lad  of  eighteen,  was  engaged  with  two  men  in  riveting 
the  plates  of  a boiler.  It  was  the  duty  of  one  of  the  three  to  heat  the 
rivets,  of  the  second  to  place  them  in  position,  and  of  the  third  to  fasten 
them  by  means  of  a hydraulic  hammer  which  he  put  in  operation  by  a 
lever.  This  man  directed  the  infant  plaintiff  to  go  inside  the  boiler  to 
hold  back  a loose  stay  which  was  coming  in  the  way  of  the  rivets,  and  the 
infant  plaintiff  while  in  the  boiler  was  injured: — 

Held,  affirming  the  decision  of  the  Divisional  Court  reported  11  O.L.R.  124, 
that  the  man  who  was  using  the  hydraulic  hammer  was  in  effect  neces- 
sarily entrusted  with  the  superintendence  of  the  whole  operation,  that 
to  his  orders  the  infant  plaintiff  was  bound  to  conform,  and  that  the  accident 
having  happened,  as  was  found,  owing  to  this  man’s  negligence,  the  infant 
plaintiff  was  entitled  to  damages. 

Held,  however,  that  the  damages  must  be  reduced  by  the  $400  which  the 
jury  evidently  intended  for  the  adult  plaintiff,  as  there  was  no  evidence 
to  support  the  verdict  in  this  respect. 


This  was  an  appeal  by  the  defendants  from  the  judgment  of 
the  Divisional  Court  in  this  action,  reported  11  O.L.R.  124.  The 
appeal  was  argued  on  May  2nd,  1906. 

E.  E.  A.  DuVernet  and  R.  H.  Greer,  for  the  appellants,  con- 
tended that  Green  was  not  in  a position  of  superintendence  refer- 
ring to  Ferguson  v.  Galt  Public  School  Board  (1900),  27  A.R.  480 
and  Garland  v.  The  City  of  Toronto  (1896),  23  A.R.  238  ; that 
the  jury  had  not  shewn  in  what  way  the  defendants  were  negligent; 
and  that  no  evidence  had  been  given  to  support  the  $400  awarded 
to  the  father. 

W.  T.  J . Lee  and  T.  J.  W.  O'Connor,  for  the  plaintiffs,  respon- 
dents, contended  that  to  send  the  infant  plaintiff  inside  the  boiler 
when  the  machinery  was  in  motion  was  negligence;  that  Shea 
had  to  do  what  Green  told  him;  and  that  as  to  the  $400,  the  father 
was  liable  for  the  medical  necessaries  whether  he  called  in  the 
doctor  or  not;  and  that  by  allowing  the  latter  to  attend  for  some 
months,  he  had  raised  an  implied  contract  to  pay  him:  Huggins 
v.  Wiseman  (1690),  Carth.  110;  Cuming  v.  Brooklyn  City  Railroad 
Co.  (1888),  109  N.Y.  95;  Dixon  v.  Bell  (1816),  1 Stark.  287;  Collins 
v.  Lefevre  (1858),  1 F.  & F.  436. 
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June  29.  The  judgment  of  the  Court  was  delivered  by  Moss, 
C.J.O.: — This  is  an  appeal  by  the  defendants  from  the  judgment 
of  a Divisional  Court  affirming,  with  a variation,  a judgment 
entered  by  the  Chief  Justice  of  the  Common  Pleas  in  favour  of 
the  plaintiffs  with  damages  for  $1,500,  upon  answers  by  the  jury 
to  questions  submitted  to  them. 

The  decision  of  the  Divisional  Court  is  reported  in  11  O.L.R. 
124,  where  the  facts  are  very  fully  stated. 

The  defendants’  contentions  are  (1)  that  there  was  no  evidence 
upon  which  the  jury  could  properly  find  as  they  did  that  one  Green 
was  a person  in  the  employ  of  the  defendants  to  whose  orders  or 
directions  the  infant  plaintiff  John  Shea  at  the  time  of  the  injury 
was  bound  to  conform,  or  make  the  further  finding  that  Green 
was  negligent  in  his  orders  or  directions  to  the  infant  plaintiff 
in  consequence  of  which  he  received  his  injuries;  and  (2)  that 
the  award  of  $1,500  damages  was  not  sustainable  either  as  entered 
at  the  trial  or  as  modified  by  the  conditions  imposed  by  the  judg- 
ment of  the  Divisional  Court. 

As  to  the  first  branch  there  is  ample  evidence  to  sustain  the 
findings  of  the  jury,  and  for  the  reasons  fully  and  clearly  expressed 
by  the  Divisional  Court  its  conclusions  in  this  respect  should  be 
affirmed. 

With  regard  to  the  damages,  it  is  plain  from  what  took  place 
when  the  jury  returned  their  answers,  as.  well  as  from  a perusal 
of  the  evidence  and  proceedings  at  the  trial,  that  the  jury  intended 
to  award  the  sum  of  $400  to  the  adult  plaintiff,  and  that  that 
award  was  intended  as  a reimbursement  to  him  for  a supposed 
liability  for  the  medical  expenses  incurred  in  connection  with, 
the  injury  to  his  son,  the  infant  plaintiff. 

The  answer  made  by  the  jury  to  the  question  addressed  to  them 
by  the  learned  Chief  Justice  after  they  had  handed  in  their  answers 
to  the  questions  submitted  shews  that  they  intended  to  assess 
the  infant  plaintiff’s  damages  at  no  more  than  $1,100. 

Although  it  is  alleged  in  the  statement  of  claim  that  the  adult 
plaintiff  had  been  put  to  great  expense,  trouble  and  loss  in  caring 
and  providing  for  the  infant  plaintiff  and  had  lost  his  services, 
neither  he  nor  any  other  witness  gave  any  evidence  in  support 
of  the  claim.  He  was  examined  as  a witness  but  was  not  questioned 
on  this  point.  He  was  not  even  asked  whether  he  was  liable  to 
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pay  Dr.  Macdonald  or  whether  he  had  incurred  any  other  expense 
or  liability  in  the  matter.  Dr.  Macdonald  said  that  he  understood 
that  he  was  called  in  by  the  defendants  to  attend  the  infant  plaintiff, 
and  he  made  no  reference  to  any  request  for  his  services  by  the 
father.  The  infant  plaintiff  was  not  questioned  on  the  subject. 

It  appears  that  the  infant  plaintiff  was  apprenticed  to  the  * 
defendants  for  a term  of  years  which  had  not  expired  at  the  date 
of  the  trial.  It  does  not  appear  whether  the  agreement  of  ap- 
prenticeship was  entered  into  under  R.S.O.  1897,  ch.  161,  but  even 
if  it  were  the  defendants  would  according  to  the  opinion  of  Pat- 
teson,  J.,  in  Reg.  v.  W . Smith  (1837),  8 C.  & P.  153,  be  bound  to 
provide  the  infant  plaintiff  with  proper  medical  advice  and  medi- 
cines. In  that  case  it  appeared  that  the  indenture  of  apprenticeship 
contained  a covenant  by  the  master  to  find  clothes  and  victuals  for 
the  apprentice.  Patteson,  J.,  in  summing  up,  told  the  jury  that  by 
the  general  law  a master  was  not  bound  to  provide  medical  advice 
for  a servant,  yet  that  the  case  was  different  with  respect  to  an 
apprentice,  and  that  a master  is  bound  during  the  illness  of  his 
apprentice  to  provide  him  with  proper  medicine.  And  although 
sec.  12  of  ch.  161  makes  it  the  master’s  duty  to  provide  suitable 
board,  lodging  and  clothing  during  the  term  of  the  apprenticeship, 
it  may  be  that  the  defendants  whether  knowingly  or  unknowingly 
were  in  calling  on  Dr.  Macdonald  merely  fulfilling  the  greater 
obligation  which  according  to  the  ruling  of  that  very  learned 
Judge,  the  law  imposes  upon  a master  in  the  case  of  an  apprentice. 

It  does  not  appear  either  whether  the  contract  of  apprentice- 
ship was  with  the  infant  plaintiff  alone  or  whether  his  father  was 
a party,  but  apparently  the  infant  plaintiff  was  receiving  the  wages 
himself,  and  the  father  has  not  shewn  that  he  was  deriving  or  could 
derive  any  benefit  from  them  during  the  term  of  the  apprentice- 
ship. The  infant  plaintiff  was  apparently  entitled  to  require  pay- 
ment of  his  wages  to  himself:  R.S.O.  1897,  ch.  161,  sec.  9;  Simpson 
on  Infants,  2nd  ed.,  pp.  180,  181;  Delesdernier  v.  Burton  (1866), 
12  Gr.  569;  Wilson  v.  Boulter  (1899),  26  A.R.  184,  particularly 
the  remarks  of  Osier,  J.A.,  at  p.  195,  and  cases  there  cited. 

There  is  no  evidence  on  the  record  to  support  any  claim  for 
loss  of  services  by  the  adult  plaintiff,  and  so  far  as  the  action  con- 
cerns claims  on  his  behalf  it  fails.  That  being  so,  the  judgment 
must  be  reduced  to  $1,100.  It  is  very  probable  that  the  disposition 
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of  this  branch  of  the  case  proposed  by  the  Divisional  Court  would 
work  justice  to  all  parties,  but  unfortunately,  as  the  defendants 
do  not  consent  to  be  bound  by  it,  the  finding  of  the  jury  and  the 
state  of  the  record  preclude  such  a disposition  of  the  matter. 

The  judgment  should  be  varied  by  dismissing  the  action  as 
respects  the  claim  of  the  adult  plaintiff  without  costs,  and  by  re- 
ducing the  damages  to  $1,100  to  be  paid  into  Court  for  the  infant 
plaintiff. 

There  should  be  no  costs  of  the  appeal  to  the  Divisional  Court 
or  in  this  Court. 
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Meredith,  J.A.,  concurred  in  the  result 


A.H.F.L. 


[DIVISIONAL  COURT.] 

Kelly  v.  Corporation  of  the  Township  of  Whitchurch. 
Baker  v.  Corporation  of  the  Township  of  Whitchurch. 


d.c. 

1906 

February  21 


Municipal  Corporations — Accident — Negligence — Allowing  Piles  of  Lumber 
to  Remain  on  Highway. 

These  were  appeals  by  the  defendants  in  each  case  from  the 
judgment  pronounced  in  each  case  at  the  trial  by  Mabee,  J.,  re- 
ported 11  O.L.R.  155,  and  were  argued  together  on  February  21st, 
1906,  before  Meredith,  C.J.C.P.,  and  Britton  and  Teetzel,  JJ. 

J.  W.  McCullough , Grayson  Smith,  and  James  McCullough,  for 
the  defendants  in  each  case. 

C.  R.  Fitch,  for  the  plaintiffs. 


At  the  close  of  the  argument  both  appeals  were  dismissed 
with  costs. 
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[DIVISIONAL  COURT.] 

Smith  et  al.  y.  Canadian  Express  Co. 

Carriers — Non-delivery  and  Conversion  of  Goods — Termination  of  Transitus — 
Conditional  Refusal  of  Consignee  to  Accept — Place  of  Refusal — Setting 
aside  Findings  of  Jury — Dispensing  with  New  Trial — Con.  Rule  615  — 
Judgment. 

Trees  consigned  by  the  plaintiffs  to  one  C.  at  Aylmer,  Quebec,  were  delivered 
by  a railway  company,  by  mistake,  at  Aylmer,  Ontario.  The  defendants, 
pursuant  to  a message  received  from  the  railway  company,  “Ship  by  express 
C.’s  trees  to  Aylmer,  Quebec,”  carried  the  trees  as  far  as  Ottawa,  and  were 
about  to  send  them  on  by  waggon  to  Aylmer,  Quebec,  when  C.,  who  was 
the  only  person  known  in  the  transaction  by  the  defendants,  appeared  at 
Ottawa  and  said  to  the  defendants’  agent  that  he  would  not  accept  the 
trees  until  he  saw  one  F.  There  were  no  further  communications  between 
the  defendants  and  C.  The  defendants  held  the  goods  and  sought  out  the 
consignors  and  notified  them  of  C.’s  refusal: — 

Held,  in  an  action  by  the  consignors  for  damages  for  non-delivery  and  con- 
version of  the  trees,  that  the  defendants’  contract  was  not  one  to  deliver 
the  goods  to  C.  at  Aylmer  and  not  elsewhere,  and  his  refusal  to  accept, 
even  if  not  absolute,  was  such  as  dispensed  with  any  further  action  on  the 
part  of  the  defendants  till  they  had  a message  from  C.  that  he  was  ready 
and  willing  to  receive;  and  this  never  having  come,  the  defendants  acted 
reasonably  in  holding  the  goods  and  notifying  the  consignors,  and  were 
not  liable  for  the  loss. 

The  findings  of  the  jury  not  having  supplied  material  for  a final  disposition 
of  the  case,  the  Court,  acting  under  Con.  Rule  615,  instead  of  directing  a 
new  trial,  set  aside  the  findings  and  gave  judgment  on  the  whole  case  for 
the  defendants,  deeming  that  if  the  proper  questions  had  been  put  to  the 
jury  they  could  have  been  answered  in  only  one  way. 

Judgment  of  the  county  court  of  Wentworth  reversed. 


Appeal  by  the  defendants  from  the  judgment  of  the  senior 
Judge  of  the  county  court  of  Wentworth,  upon  the  findings  of  a 
jury,  in  favour  of  the  plaintiffs,  the  consignors  of  a parcel  of  trees, 
in  an  action  in  that  court  for  damages  for  non-delivery  and  con- 
version of  the  trees.  The  trees  were  consigned  by  the  plaintiff 
Smith  to  one  Conroy,  who  lived  at  Aylmer,  Quebec,  but  were  first 
delivered  by  a railway  company,  by  mistake,  at  Aylmer,  Ontario. 
The  defendants,  at  the  request  of  the  railway  company,  made  by 
the  authority  of  the  plaintiffs,  then  carried  the  goods  to  Ottawa, 
and  were  about  to  send  them  by  waggon  to  Aylmer,  Quebec,  when, 
as  the  defendants  alleged,  Conroy  refused  to  accept  them,  and  by 
so  doing  put  an  end  to  the  transitus.  The  facts  are  more  fully 
set  forth  in  the  judgments. 

The  appeal  was  heard  by  a Divisional  Court  composed  of  Boyd, 
C.,  Street  and  Britton,  JJ.,  on  the  9th  March,  1906. 
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J.  W.  Nesbitt,  K.C.,  for  the  defendants.  The  consignee  by 
his  act  prevented  delivery.  The  defendants  did  all  they  could 
by  tendering  the  goods,  and  must  be  regarded  as  warehousemen. 
Reference  to  Foster  v.  Frampton  (1826),  6 B.  & C.  107;  Richardson 
v.  Canadian  Pacific  R.W.  Co.  (1890),  19  O.R.  369;  London  and 
North  Western  R.W.  Co.  v.  Bartlett  (1861),  7 H.  & N.  400;  Grand 
Trunk  R.W.  Co.  v.  Frankel  (1903),  33  S.C.R.  115. 

W.  A.  Logie,  for  the  plaintiffs.  There  was  an  absolute  contract, 
a special  contract,  to  carry  to  Aylmer:  Scothorne  v.  South  Stafford- 
shire R.W.  Co.  (1853),  8 Ex.  341.  There  was  no  refusal  by  the 
consignee  as  in  the  Frankel  case.  The  defendants  must  shew  a 
dealing  with  the  goods  as  the  consignee’s  own  before  the  defendants 
are  relieved.  The  consignee  is  not  estopped.  The  consignors 
should  have  been  notified  in  time  to  prevent  the  goods  going  bad — 
that  was  the  conversion.  There  was  no  absolute  refusal. 

March  14.  Boyd,  C.: — The  jury  negative  the  evidence  of 
Conroy,  which  was  that  he  absolutely  refused  to  receive  the  trees 
at  Ottawa  on  the  28th  June,  and  the  only  other  evidence  on  the 
point  is  that  of  Blair  (the  agent  of  the  defendants  at  Ottawa), 
who  says  that  Conroy  on  that  day  at  Ottawa  refused  to  look  at 
the  trees  and  said  he  would  not  accept  them  till  he  saw  one  Farrell, 
who  was  the  agent  of  the  plaintiffs  Cavers,  who  had  taken  his  order 
for  the  trees.  Blair  told  him  that  he  had  engaged  a waggon  and 
was  going  to  deliver  the  trees  at  Aylmer  (Quebec),  but  the  other 
still  refused  to  take  them  till  he  saw  Farrell,  and,  according  to  the 
letter  of  the  3rd  June  (which  is  verified  as  to  its  truth  by  Blair), 
Conroy  further  promised  to  come  back  and  advise  the  defendants 
about  the  shipment,  but  had  failed  to  do  so;  and  in  fact  he  never 
did  return,  and  the  trees  remained  in  the  hands  of  the  defendants. 
The  defendants  did  not  know  the  shippers,  and  could  take  no  further 
action  directly,  but  through  their  instrumentality  information  was 
communicated  to  the  plaintiff  Smith,  through  Patterson,  agent 
at  Winona,  that  the  consignee  Conroy  had  refused  to  accept,  about 
the  1st  June.  The  other  plaintiff  (Cavers)  knew,  of  course,  through 
the  agent  Farrell,  that  the  goods  had  not  been  taken  and  were 
refused  by  Conroy  about  the  same  time,  the  1st  June.  It  would 
seem  that  Conroy  had  it  in  his  mind  that  if  delivery  of  the  goods 
were  not  made  in  May  at  Aylmer,  Quebec,  he  would  be  discharged 
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from  his  contract  with  Cavers,  and  that  Farrell,  the  agent  of  Cavers, 
had  told  him  the  same  thing,  and  this  may  have  been  the  reason 
of  his  conduct  at  Ottawa  and  his  refusal  then  to  take  the  goods, 
even  if  forwarded  to  Aylmer,  Quebec,  as  Blair  was  willing  and  pro- 
posed to  do.  But,  of  course,  the  defendants  could  not  read  the 
thoughts  or  gauge  the  motives  of  Conroy — for  then  he  refused  to 
take  the  trees  till  he  could  see  Farrell,  and  that  conditional  refusal 
became  absolute  by  his  default.  The  defendants  could  not  thrust 
the  trees  upon  him,  and  it  was  apparently  a superfluous  thing 
to  team  the  goods  to  Aylmer  and  there  again  to  offer  delivery, 
when  his  refusal  was  to  have  anything  to  do  with  the  trees  till  he 
could  confer  with  Farrell.  Was  it  necessary  for  or  even  reasonably 
incumbent  upon  the  defendants  to  go  through  the  form  of  making 
a proffer  again  of  the  goods  to  him  at  Aylmer?  His  conduct  and 
words  would  excuse  them  from  so  doing  and  give  them  good  reason 
to  believe  that  he  would  report  again  to  them,  if  he  was  minded 
to  take  the  goods.  His  refusal  was  communicated  with  all  reason- 
able expedition  to  the  plaintiffs,  and  it  seems  unjust  to  charge  the 
value  of  the  trees  on  the  express  company,  when  they  were  ready 
and  willing  to  deliver  to  the  consignee  at  the  place  appointed  if 
he  had  been  willing  to  accept.  His  refusal  to  accept  renders  him 
liable  for  the  price  of  the  trees,  and  it  is  there,  I think,  that  the 
plaintiffs  should  seek  indemnity  for  their  loss. 

This  much  upon  the  facts;  then  how  as  to  the  law?  The  defendants 
forwarded  the  goods  under  a message  from  the  Aylmer,  Ontario, 
station,  in  these  words,  “Ship  by  express  Conroy’s  trees  to  Aylmer, 
Quebec.”  The  defendants  did  not  know  any  one  else  in  the  trans- 
action than  Conroy  as  the  consignee  of  the  trees,  and  on  the  auth- 
orities might  assume  that  he  was  the  owner,  or  in  any  event  that 
he  might  give  directions  as  to  the  place  of  delivery.  The  rule  in 
such  cases  is  clearly  laid  down  in  London  and  North  Western  R.W. 
Co.  v.  Bartlett,  7 H.  & N.  400,  and  Cork  Distilleries  Co.  v.  Great 
Southern  and  Western  R.W.  Co.  (1874),  L.R.  7 H.L.  269,  that  the 
consignee  may  receive  the  goods  at  any  stage  of  the  journey,  and, 
though  the  consignor  directs  the  carrier  to  deliver  them  at  a par- 
ticular place,  there  is  no  contract  by  the  carrier  to  deliver  them 
at  that  place  and  not  elsewhere.  The  contract  is  to  deliver  there 
unless  the  consignee  shall  require  the  goods  to  be  delivered  at 
another  place.  The  right  thus  to  have  them  delivered  elsewhere 
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on  the  journey  involves,  of  course,  the  right  to  deal  with  the  goods 
either  in  the  way  of  accepting  them  or  of  refusing  to  accept  them. 
The  goods  having  arrived  at  Ottawa,  the  terminus  in  that  direction 
of  the  defendants’  offices,  notice  was  sent  to  Aylmer  to  Conroy 
that  the  goods  had  arrived,  and  upon  that  Conroy  forthwith  came 
to  Ottawa  and  refused  to  accept  delivery  of  the  goods,  though  the 
offer  was  made  to  send  them  by  waggon  to  Aylmer — an  hour’s 
journey  distant.  Granted  that  this  was  not  an  absolute  refusal, 
yet  it  was  such  a refusal  as  dispensed  with  any  further  action  on 
the  part  of  the  defendants  till  they  had  a message  from  the  consignee 
that  he  was  ready  and  willing  to  receive.  This  never  came,  and 
the  defendants  acted  reasonably  in  holding  the  goods  in  the  interim 
and  giving  notice  of  the  situation  to  the  consignors  as  soon  as  they 
found  out  who  they  were.  This  line  of  conduct  is  justified  by 
the  cases  as  being  the  reasonable  and  proper  course:  see  Hudson 
v.  Baxendale  (1857),  2 H.  & N.  575. 

It  is  said  by  Alexander,  C.B.,  in  Storr  v.  Crowley  (1825),  1 Mc- 
Clel.  & Y.  129,  136,  that  “a  carrier  having  once  tendered  a delivery 
has  discharged  himself  of  his  obligation;  because,  otherwise,  where 
is  his  liability  to  cease?  Where  is  the  line  to  be  drawn,  if  not  there? 
To  construe  his  undertaking  in  any  other  way  would  be  attended 
with  the  greatest  inconveniences;  and  I should,  therefore,  hold 
the  rule  to  be  as  stated,  in  ordinary  cases.  ” 

The  substance  of  this  transaction  was  just  the  same  as  if  the 
goods  had  been  carried  to  Aylmer,  and  then  the  notification  had 
been  given.  The  evidence  is  that  Conroy  was  not  prepared  to 
receive  them  till  he  could  see  Farrell,  and  try  to  sell  the  trees  to 
other  persons;  if  such  a sale  could  be  made  he  would  accept  delivery 
— if  it  could  not  he  would  not  accept  delivery.  It  lay  upon  Conroy 
to  take  the  next  step  after  he  had  declined  to  receive  upon  the  first 
tender.  Any  further  tender  in  any  more  formal  way  was,  in  my 
opinion,  thereby  dispensed  with.  See  per  Parke,  B.,  in  Ripley 
v.  McClure  (1849),  4 Ex.  345,  at  p.  359,  approved  of  in  Hochster 
v.  De  la  Tour  (1853),  2 E.  & B.  678,  692. 

These  considerations  shew  that  the  answers  of  the  jury  do  not 
supply  materials  for  a final  disposition  of  the  case.  Their  attention 
should  have  been  directed  to  the  nature  of  the  conditional  refusal, 
and  they  should  have  been  asked  if  the  conduct  and  statements 
of  Conroy  dispensed  with  the  carriage  of  the  goods  to  Aylmer 
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(Quebec)  and  a further  tender  of  them  there.  That,  if  left  to  the 
jury,  could  only  have  been  answered  on  the  evidence  in  one  way — 
viz.,  that  the  conduct  of  Conroy  and  his  first  refusal  required  him 
to  take  the  next  step  in  acceptance,  and  that  his  failing  to  do  so 
amounts  to  a refusal  absolute. 

We  are  not  obliged  to  direct  a new  trial,  but  may  act  under 
the  provisions  of  Con.  Rule  615,  as  interpreted  by  Strong,  J.,  in 
Rogers  v.  Duncan  (1890),  Cameron’s  Supreme  Court  Cases  352,  363, 
and  give  judgment  on  the  whole  case  for  the  defendants.  The 
appeal  will  therefore  be  allowed  with  costs  and  the  action  dismissed 
with  costs. 

Street,  J. :■ — I agree. 

Britton,  J. : — For  the  purpose  of  this  appeal  it  is  not  necessary 
to  consider  the  mistake  which  resulted  in  the  trees  in  question 
being  carried  from  Winona  to  Aylmer,  Ontario.  By  authority 
of  the  plaintiffs,  the  trees,  being  at  Aylmer,  Ontario,  were  there 
handed  over  to  the  defendants  to  be  carried  to  Aylmer,  Quebec, 
and  delivered  to  W.  J.  Conroy.  The  trees  left  Aylmer,  Ontario, 
on  the  26th  May,  1904,  and  arrived  at  Ottawa  in  due  course  on 
the  following  day.  The  defendants  have  no  regular  conveyance 
or  running  rights  from  Ottawa  to  Aylmer,  Quebec,  but  the  distance 
between  the  two  places  is  only  about  7 miles  by  waggon  road. 
Almost  immediately  after  the  arrival  of  the  t^ees  at  Ottawa,  within 
half  an  hour,  the  agent  said,  the  trees  were  offered  to  the  Dominion 
Express  Company,  and  this  company  refused  to  carry,  unless 
the  whole  of  the  freight  charges  would  be  payable  to  them,  that  is 
to  say,  the  latter  company  desired  to  get  the  trees  free  at  Ottawa 
and  to  be  allowed  to  charge  as  if  carried  by  them  from  Aylmer. 
Ontario.  The  defendants  refused  to  do  this,  and  notified  Conroy, 
the  consignee,  that  the  goods  were  at  Ottawa.  On  the  morning 
of  the  28th  May  the  defendants  engaged  a waggon  to  carry  the 
trees  to  Aylmer,  Quebec,  but  before  the  trees  were  loaded,  Conroy, 
the  consignee,  arrived  at  Ottawa,  saw  the  agent  of  the  defendants, 
and  said  he  would  not  accept  the  trees  until  he  saw  the  agent 
of  Cavers  Brothers.  There  was  then  no  use  of  sending  the  trees 
by  waggon  or  in  any  other  way  to  Aylmer,  Quebec,  as  the  consignee 
for  the  time  refused  to  accept.  The  evidence  seems  conclusive, 
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and  is  not  in  any  way  contradicted,  that  there  was  at  least  a refusal 
for  the  time  being  by  Conroy  to  accept  the  trees  either  at  Aylmer 
or  anywhere  else.  If  circumstances  had  arisen  which  would  enable 
him  to  take  the  trees,  he  was  to  say  so,  and  he  did  not  say  so.  He 
never  did  retract  his  unwillingness  and  refusal  to  accept  the  trees. 
The  consignee,  Conroy,  was  called,  and  he  admitted  notice  to  him 
of  the  trees  being  at  Ottawa,  and  he  says  that  on  the  28th  May 
at  Ottawa  he  refused  to  accept  from  the  defendants  these  trees, 
and  further  that  on  the  1st  June  he  told  Farrell,  who  in  this  matter 
had  been  the  agent  of  the  plaintiffs,  that  he  (Conroy)  was  not 
going  to  take  the  trees,  and  that  he  (Conroy)  had  told  the 
defendants  that  he  did  not  intend  to  take  them.  The  evidence 
is  clear  that  the  plaintiffs  had  notice  of  the  refusal  of  the  consignee, 
and  they  could  have  protected  themselves  from  any  loss  by  further 
delay.  There  could,  under  the  circumstances,  be  no  liability  on 
the  part  of  the  defendants  for  anything  that  occurred  prior  to  the 
28th  May. 

It  was  hardly  disputed  at  the  trial  or  upon  the  argument  in 
appeal  that  the  consignee  had  the  right  of  acceptance  or  rejection 
before  the  trees  arrived  at  Aylmer,  Quebec. 

In  a general  shipment  of  the  kind  under  consideration,  the  con- 
tract is  not  both  an  affirmative  one  to  deliver  to  the  consignee, 
and  a negative  one  not  to  deliver  otherwise  or  elsewhere  than  at 
the  place  named.  By  acceptance  or  rejection  at  Ottawa,  the  con- 
signor cannot  be  worse  off  than  by  acceptance  or  rejection  at 
Aylmer.  See  remarks  of  Bramwell,  B.,  in  London  and  North 
Western  R.W.  Co.  v.  Bartlett,  7 H.  & N.  400.  It  is  settled  by 
authority  that  as  between  vendor  and  vendee  the  transitus  is  at 
an  end  when  the  vendee  by  his  own  act  prevents  the  delivery 
which  otherwise  in  the  ordinary  course  would  take  place.  If  the 
transitus  is  at  an  end,  then  the  liability,  if  any,  would  be  only  that 
of  warehousemen,  and  there  is  no  evidence  in  this  case  of  any 
negligence  of  that  kind,  indeed  none  is  charged. 

Upon  the  argument  counsel  for  the  respondents  laid  great  stress 
upon  this  being  a special  contract.  It  is  not  special  in  the  sense 
of  compelling  the  consignee,  as  between  him  and  the  carrier,  to 
accept  or  reject  at  Aylmer,  Quebec.  It  would  be  special  if  the 
carriers  were  to  deliver  at  Aylmer  and  not  otherwise  or  elsewhere, 
or  to  Conroy  only  at  Aylmer,  Quebec,  or  to  Conroy  upon  certain 


D.C. 

1906 

Smith 

v. 

Canadian 
Express  Co. 

Britton,  J. 


90 


ONTARIO  LAW  REPORTS. 


D.  C. 
1906 

Smith 

v. 

Canadian 
Express  Co. 

Britton,  J. 


[VOL. 

conditions  stated.  The  principle  seems  to  be  that  in  the  ordinary 
case,  such  as  the  present,  the  carrier  has  the  right  to  presume 
that  the  consignee  is  the  owner,  but  where  there  is  a special  contract 
or  a contract  subject  to  special  conditions,  there  is  no  such  pre- 
sumption. In  the  present  case  I think  the  carrier  had  the  right 
to  act  upon  the  rejection  of  the  goods  by  the  consignee. 

Then  upon  the  evidence  there  was  the  rejection.  The  trial 
turned  upon  the  question  submitted  to  the  jury:  “Did  Conroy,  to 
whom  the  trees  were  shipped,  positively  refuse  to  accept  them 
when  he  was  in  Ottawa  on  the  28th  May?”  To  which  question 
the  jury  answered,  “No.”  But  there  was  really  no  evidence  to 
warrant  that  finding.  The  evidence  was  all  one  way,  that  there 
was  an  absolute  refusal  for  the  time  being. 

Even  if  Conroy  did  say  that  he  might,  after  conference  with 
Farrell  or  Cavers,  accept  the  trees,  he  never  expressed  himself 
as  ready  or  willing  to  accept,  but  adhered  to  his  refusal.  In  my 
opinion,  the  objection  of  counsel  for  the  defendants  was  entitled 
to  prevail.  The  case  should  have  been  withdrawn  from  the  jury. 

The  appeal  should  be  allowed  with  costs,  and  the  action  dis- 
missed with  costs. 

E.  B.  B. 
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Bankruptcy  and  Insolvency — Preferential  Transfer  of  Cheque — Deposit  with 
Private  Banker — Application  by  Banker  upon  Overdue  Note — Absence  of 
Pre-arrangement  and  of  Intent  to  Prefer. 

On  the  5th  September,  1904,  a merchant,  being  then  insolvent,  sold  his  stock- 
in-trade  at  50  cents  on  the  dollar,  and  received  in  payment  the  purchaser’s 
cheque  on  the  defendants’  private  bank  for  $1,172.27,  payable  to  his  own 
order,  which  he  took  to  that  bank,  where  he  had  an  account,  and  deposited 
it  to  his  own  credit.  The  defendants  knew  that  the  sale  was  about  to  be 
made,  and  had  lent  the  purchaser  the  money  to  make  the  purchase,  and 
knew  that  the  money  was  to  be  deposited  in  their  bank  by  the  insolvent, 
and,  in  anticipation  of  this,  had  charged  up  against  the  insolvent’s  account 
(without  the  latter’s  knowledge)  an  overdue  note  for  $1,000  and  $40  interest 
thereon.  The  deposit  of  the  purchaser’s  cheque  with  the  defendants  was 
attacked  by  this  action  (brought  within  60  days  thereafter)  as  a preferential 
transfer  of  a bill  or  security  to  a creditor,  within  R.S.O.  1897,  ch.  147, 
sec.  2: — 

Held,  Street,  J.,  dissenting,  that,  there  being  no  evidence  of  any  pre-ar- 
rangement nor  of  any  intent  to  prefer,  the  transaction  was  not  within  the 
scope  of  the  Act. 

Judgment  of  Falconbridge,  C.J.K.B.,  affirmed. 


An  appeal  by  the  plaintiffs  from  the  judgment  of  Falcon- 
bridge,  C.J.K.B.,  dismissing  with  costs  an  action  brought  to  set 
aside  an  alleged  preferential  transfer  by  the  defendant  McGillivray 
to  the  defendants  Scott  & Son. 

The  following  statement  of  the  facts  is  taken  from  the  judgment 
of  Street,  J.: — 

The  defendant  McGillivray  was  a merchant  carrying  on  a small 
general  store  in  the  town  of  Listowel;  he  kept  his  account  with 
the  defendants  Scott  & Son,  private  bankers  at  Listowel,  whose 
office  was  next  door  to  him.  McGillivray  had  borrowed  $1,000  from 
Scott  & Son  in  1891,  upon  his  note,  which  had  been  renewed  several 
times  until  March  or  April,  1904,  when  it  matured  and  was  not 
renewed,  but  remained  overdue  in  the  hands  of  Scott  & Son,  neither 
principal  nor  interest  being  paid.  Besides  this,  he  owed  the  plain- 
tiffs, Robinson,  Little,  & Co.,  wholesale  merchants  in  London,  for 
goods  supplied  him,  $1,000,  part  of  which  had  been  overdue  for 
more  than  a year  and  the  rest  not  so  long;  he  also  owed  John 
Macdonald  & Co.  $85.94,  and  George  Watt  & Son  $82.  He  had 
no  book  debts  due  him;  he  owned  the  stock  in  his  store,  which  was 
an  old  stock  composed  principally  of  remnants  of  bankrupt  stocks 
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he  had  bought.  He  had  no  other  property  but  an  equity  of  re- 
demption in  his  store,  subject  to  a mortgage  for  $2,050,  and  in 
his  house,  subject  to  a mortgage  for  $1,000.  The  store  was  sold 
under  the  mortgage  to  Mr.  Scott,  one  of  the  defendants,  shortly 
after  the  impeached  transaction,  for  the  mortgage  money,  and  the 
house  has  proved  to  be  unsaleable. 

On  the  5th  September,  1904,  the  defendant  McGillivray,  with 
the  knowledge  of  Scott  & Son,  sold  out  his  stock-in-trade  to  one 
Grant  at  50  cents  in  the  dollar,  and  received  in  payment  Grant’s 
cheque  on  Scott  & Son’s  bank  for  $1,172.27,  payable  to  his  own 
order,  which  he  at  once  took  to  Scott’s  bank  and  deposited  it  there 
to  his  own  credit.  Scott  knew  that  the  sale  was  about  to  be  made, 
and  had  lent  Grant  the  money  to  make  the  purchase,  and  he  knew 
that  the  money  was  to  be  deposited  in  his  bank  by  McGillivray. 
In  anticipation  of  this  he  had  on  the  3rd  September  charged  up 
the  $1,000  note  of  McGillivray  with  $40  interest  to  the  latter’s 
account,  there  being  at  the  time  only  a small  balance  of  $58.42 
cash  at  credit  of  the  account.  The  amount  of  Grant’s  cheque 
when  deposited  was  applied  by  Scott  in  payment  of  the  $1,000 
note  and  interest,  leaving  a balance  of  $190.69  at  credit  of  the 
account,  $100  of  which  was  paid  by  McGillivray  to  the  plaintiffs 
and  $85.94  to  John  Macdonald  & Co.  The  deposit  of  the  cheque 
of  Grant  with  Scott  & Son  is  attacked  in  this  action  as  a preference. 

The  action  was  begun  on  the  24th  October,  1904,  within  60 
days  after  the  alleged  preference,  and  was  brought  on  behalf  of 
the  plaintiffs  and  all  other  creditors  of  McGillivray. 

The  trial  Judge,  after  reserving  judgment,  dismissed  the  action 
with  costs,  upon  the  ground  that  McGillivray,  when  he  deposited 
Grant’s  cheque,  believed  that  he  was  able  to  pay  100  cents  in  the 
dollar  to  his  creditors,  and  did  not  know  that  the  overdue  note 
had  been  charged  up  against  him. 


The  appeal  was  heard  by  a Divisional  Court  composed  of  Boyd, 
C.,  Street  and  Britton,  JJ.,  on  the  8th  March,  1906. 

G.  C.  Gibbons,  K.C.,  for  the  plaintiffs. 

T.  G.  Meredith,  K.  C.,  and  F.  R.  Blewett,  for  the  defendants 
Scott  & Son. 

The  following  cases,  as  well  as  many  of  those  cited  in  the  judg- 
ments, were  referred  to  by  counsel:  Rae  v.  McDonald  (1886), 
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13  O.R.  352;  Thibaudeau  v.  Garland  (1896),  27  O.R.  391;  Randall 
v.  Dopp  (1892),  22  O.R.  422;  Clarkson  v.  McM aster  (1895),  22 
A.R.  138,  25  S.C.R.  96;  Allan  v.  McTavish  (1883),  8 A.R.  440; 
Carr  v.  Corfield  (1890),  20  O.R.  218;  National  Bank  of  Australasia 
v.  Morris,  [1892]  A.C.  287. 

March  19.  Boyd,  C.: — The  account  given  by  the  debtor 
McGillivray  of  the  transaction  is,  that,  without  any  arrangement 
with  the  defendant  Scott,  he  sold  out  his  stock-in-trade  to  one 
Grant,  in  the  ordinary  course  of  business,  at  50  cents  in  the  dollar. 
He  received  Grant’s  cheque  for  the  amount,  which  he  forthwith 
deposited  to  his  own  credit  in  the  private  bank  of  the  defendant 
Scott.  He  had  a bank  account  with  Scott,  and  had  been  dealing 
with  him  for  years,  and  getting  advances  also,  which  had  been 
standing  for  some  time  as  a note  of  $1,000.  In  this  way  the  pro- 
ceeds of  the  sale  came  into  the  possession  of  the  defendant  Scott. 

Scott’s  account  is  that  he  was  always  led  to  believe  that  Mc- 
Gillivray would  pay  his  debts  in  full,  and  that  he  had  a promise 
from  McGillivray  that  he  would  pay  the  old  debt  when  he  sold  his 
stock;  he  heard,  about  the  time  of  sale,  that  Scott  was  going  to 
sell,  and  he  provided  funds  to  another  customer,  one  Grant,  to 
enable  him  to  purchase.  Scott  says  that  he  expected  when  Mc- 
Gillivray got  the  proceeds  of  sale  he  would  deposit  them  with  his 
bank  in  the  usual  way.  Anticipating  this,  he  directed  the  note 
to  be  charged  up  in  McGillivray’s  account  as  of  the  3rd  September, 
but  of  this  McGillivray  was  not  aware,  and  when  the  deposit  was 
made  and  carried  to  McGillivray’s  credit  on  5th  or  6th  September, 
the  effect  was  to  retire  the  old  note,  which  had  been  debited  to  the 
account.  Afterwards  to  confirm  and  evidence  the  transaction 
according  to  the  custom  of  the  bank,  McGillivray  gave  his  own 
cheque  for  the  amount  of  the  note  to  the  bank,  and  got  back  his 
note  as  paid. 

There  is  no  evidence  of  any  pre-arrangement  which  conduced 
• to  this  result,  and  McGillivray  is  vouched  as  being  an  honest  man 
by  the  opposing  counsel. 

It  appears  to  me  (though  the  question  is  one  of  nicety)  that 
the  transaction  is  not  within  the  scope  or  the  language  of  the  Act. 
Suppose  McGillivray  had  carried  out  his  intention  of  paying  Scott 
out  of  the  proceeds  of  sale,  he  might  have  insisted  on  Grant  paying 
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cash- — which  he  had  at  the  bank — but  out  of  this  money  he  could 
have  taken  up  the  note.  That  would  be  a valid  payment  in  money, 
which  is  excepted  from  the  operation  of  the  Act:  Campbell  v. 

Roche  (1891),  18  A.R.  646,  and  especially  by  Osier,  J.A.,  at  pp. 
655-6.  This  case  was  affirmed  by  the  Supreme  Court:  Campbell 
v.  Patterson  (1893),  21  S.C.R.  645.  However,  that  was  not  done, 
but,  instead  of  that  course,  he  did,  as  was  expected  by  Scott  but 
•not  pre-arranged,  deposit  the  proceeds  of  the  sale,  as  represented 
by  Grant’s  cheque,  to  his  own  credit  in  Scott’s  bank.  That  I take 
it  on  the  evidence  was  in  the  ordinary  course  of  business;  it  was 
not,  in  the  language  of  the  statute  R.S.O.  ch.  147,  sec.  2,  sub-secs. 
1,  2,  3,  “a  transfer  or  delivery  over  of  the  security”  (i.e.  cheque) 
"to  or  for  a creditor.”  There  was  no  transfer  of  anything  to  his 
-creditor  at  that  juncture  by  the  insolvent;  there  was  simply  a 
deposit  made  by  him  in  his  usual  banking  place  with  a banker  who 
also  happened  to  be  his  creditor.  This,  which  is  the  turning  point 
of  the  controversy,  is  a dealing  not  touched  by  the  provisions  of 
the  statute.  The  proceeds  of  the  sale  then  became  money  standing 
at  the  credit  of  the  customer,  McGillivray — out  of  which  he  could, 
of  course,  pay  in  money  as  he  pleased  any  having  just  claims  on 
him:  Davidson  v.  Fraser  (1896),  23  A.R.  439,  and  especially  judg- 
ment of  Burton,  J.A.,  at  p.  443.  This  was  affirmed  in  the  Supreme 
Court:  Fraser  v.  Davidson  (1897),  28  S.C.R.  272.  See  also  Gordon 
Mackay  & Co.  v.  Union  Bank  of  Canada  (1899),  26  A.R.  155. 

I find  no  evidence  of  any  intent  to  prefer  within  the  meaning 
of  the  Act  in  regard  to  this  deposit  of  money  in  the  defendant’s 
bank,  and  to  invoke  the  provisions  of  the  Act  there  must  be  con- 
currence of  intention  of  both  payer  and  receiver  to  obtain  an  unjust 
preference  over  the  body  of  creditors:  Benallack  v.  Bank  of  British 
North  America  (1905),  36  S.C.R.  120.  The  preference  in  this 
case  arose  from  the  act  of  the  law  operating  a right  of  set-off  or  of 
retainer  for  the  benefit  of  the  banker,  who  was  also  the  creditor. 
The  money  was  lawfully  in  the  banker’s  hands  as  being  deposited 
by  his  customer,  and  he  will  not  be  deprived  of  it  without  satis- 
faction of  the  balance  legally  due  to  him:  Stephens  v.  Boisseau 

(1896),  23  A.R.  230,  affirmed  in  the  Supreme  Court,  26  S.C.R.  437. 


Britton,  J.: — There  is  very  little  controversy  about  the  main 
facts  of  this  case.  The  attack  is  limited  to  the  transfer  by  Me- 
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Gillivray  to  Scott  & Son  of  a cheque  of  Grant  & Co.  in  favour  of 
McGillivray  upon  Scott  & Son,  as  private  bankers,  for  $1,172.27. 

Grant  & Co.  had  purchased  in  perfect  good  faith  the  entire 
old  stock  of  McGillivray.  This  was  entirely  a matter  between 
these  parties,  and  is  not  now  objected  to.  Grant  & Co.  had  money 
to  their  credit  at  Scott’s  bank,  which  money  was,  in  part  at  least, 
raised  by  an  advance  by  Scott  & Son,  but  this  is  not  objected  to. 
McGillivray  had  on  the  5th  September,  1904,  an  open  bank  account 
with  Scott  & Son,  and,  apart  from  the  cheque,  had  on  that  day 
$58*42  to  his  credit.  This  account  had  been  an  open  one  for  years 
and  was  gradually  dwindling.  On  the  5th  September,  1904,  Mc- 
Gillivray completed  his  sale  to  Grant  & Co.,  and  received  their 
cheque  for  $1,172.27,  which  he  deposited  at  once  to  his  own  credit 
in  Scott’s  bank.  When  McGillivray  got  this  cheque  he  could 
have  drawn  the  money  upon  it.  With  the  money  in  hand  he 
^could  have  used  it  as  he  pleased.  He  was  not  obliged  to  deposit 
the  cheque,  and  when  he  did  deposit  it,  he  did  so,  not,  so  far  as 
appears,  with  the  idea  of  transferring  it  or  assigning  it  within  the 
ordinary  meaning  of  these  terms,  but  for  the  purpose  of  putting 
into  his  own  hands  and  within  his  own  control  the  money  which 
had  belonged  to  Grant  & Co. 

The  difficulty  in  the  plaintiff’s  way  is  that,  so  far  as  appears, 
there  was  no  intent  on  the  part  of  McGillivray,  at  the  time  of  hand- 
ing in  the  cheque,  to  defeat  or  delay  or  hinder  or  prefer  any  creditor 
within  the  meaning  of  ch.  147,  sec.  2,  R.S.O.  1897. 

There  is  no  evidence  that  McGillivray,  when  he  deposited  the 
cheque,  knew  that  Scott  had  charged  up  the  note,  or  that  Scott  in- 
tended to  attempt  to  hold  on  to  the  money  or  to  set  off  the  past 
due  note  of  McGillivray’s  against  the  proceeds  of  the  Grant  cheque, 
and  there  are  no  facts  from  which  such  intent  can  be  inferred.  So 
far  as  appears,  McGillivray  may  have  intended  to  divide  the  money 
or  to  invest  part  of  the  money.  McGillivray  did  tell  Scott,  it  does 
not  appear  just  when,  but  before  the  sale  to  Grant,  that  as  soon 
as  he,  McGillivray,  sold  out  he  would  pay  Scott.  According  to 
the  evidence,  that  sale  was  not  necessarily  limited  to  the  sale  of 
the  stock.  Scott  stated  positively  that  he  expected  that  when 
McGillivray  got  “the  proceeds  of  his  sale  he  would  deposit  it  in 
the  usual  way.” 

Mr.  Gibbons  gives  McGillivray  a certificate  of  good  character, 
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in  these  words  : “Mr.  McGillivray  is  an  absolutely  honest  man, 
and  it  is  purely  a matter  of  misfortune.  ” 

Robinson 

V. 

MCGILLI- 

VRAY. 

That  is  something  to  rest  upon  in  weighing  McGillivray’s  evi- 
dence in  rebuttal  of  the  prima  facie  case  made  by  statute  of  an 
intent  to  defraud  or  prefer.  It  is  also  something  in  dealing  with 

Britton,  J. 

“the  intent”  that  McGillivray  believed  himself  solvent.  In- 
solvency is  a question  of  fact.  He  may  not  have  been  solvent 
within  the  meaning  of  solvency  as  defined  in  Warnock  v.  Kloepfer 
(1887),  14  O.R.  288,  but  that  is  only  one  factor  in  the  determination 
of  this  case.  The  case  is  one  where  Scott  seems  to  have  taken 
advantage  of  the  circumstances  to  get  his  pay  in  full.  If  he  has 
done  so  legally,  it  is  unfortunate  for  the  other  creditors  of  Mc- 
Gillivray, but  the  Court  cannot  interfere.  He  knew  McGillivray 
was  going  behind,  and  that  he  wanted  to  sell  out  and  give  up  busi- 
ness. He  knew  of  the  negotiations  with  Grant,  and  arranged 
with  Grant  to  lend  him  money.  Then,  assuming  that  McGillivray 
would  deposit  Grant’s  cheque,  he  (Scott)  saw  a way  of  stopping 
enough  of  the  proceeds  to  pay  the  past  due  note  of  McGillivray’s, 
and  so  charged  up  this  note.  If  all  this  was  pre-arranged — if  all  a 
plan  to  which  McGillivray  and  Scott  were  parties — I would  have 
no  hesitation  in  pronouncing  the  transaction  fraudulent  and  within 
the  meaning  of  the  Act,  but  I do  not  find  any  evidence  that  Mc- 
Gillivray knew  that  Scott  had  charged  or  intended  to  charge  the 
note,  or  to  ask  payment  of  it  in  full  out  of  the  proceeds  of  the  Grant 
cheque  until  after  that  cheque  had  been  deposited.  McGillivray 
afterwards  gave  his  own  cheque.  That,  under  the  circumstances, 
was  a mere  matter  of  form.  Giving  his  own  cheque  is  not  what  is 
complained  of  against  McGillivray.  That  is  not  what  is  impeached. 
If  Scott  had  the  right  to  stop  in  his  hands  the  money  of  McGillivray 
just  as  soon  as  the  money  became  McGillivray’s  by  the  charging 
of  the  Grant  cheque,  and  that  is  what  is  now  contended  on  Scott’s 
behalf,  then  it  is  of  no  importance  whether  McGillivray  did  or  did 
not  give  his  own  cheque  as  a voucher  to  Scott  in  lieu  of  the  note 
which  Scott  held.  I say  of  no  importance — it  is  of  course  im- 
portant if  from  that  fact  the  inference  is  warranted  that  McGillivray, 
from  the  time  of  his  getting  the  Grant  cheque  or  when  he  deposited 
that  cheque,  intended  that  it  should  be  transferred  to  Scott,  to 
enable  Sco.tt  to  get  payment  of  the  note  out  of  the  proceeds.  I 
do  not  think  such  an  inference  is  warranted.  I can  only  repeat 
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that,  in  my  opinion,  the  evidence  falls  entirely  short  of  shewing 
that  McGillivray  intended,  when  he  handed  the  cheque  into  Scott’s 
banking  house,  that  it  should  be  taken  or  applied  in  payment  of 
his  debt.  Very  likely  McGillivray  would  have  subsequently  paid 
all  or  a part  as  he  did  afterwards  pay  his  debt  to  John  Macdonald 
& Co.,  $85.94,  and  paid  to  the  plaintiff  $100,  but  that  is  speculation. 

After  a careful  re-reading  of  the  evidence,  I am  unable  to  find 
anything  which  expressly  shews,  or  that  enables  me  to  infer,  that 
McGillivray  knew  that  Scott  had  charged  the  note,  or  would  do 
so,  or  would  insist  upon  getting  payment  in  full  out  of  the  proceeds 
of  the  Grant  cheque. 

In  my  opinion,  the  appeal  should  be  dismissed  with  costs. 

Street,  J.  (after  setting  out  the  facts  as  above) : — The  cheque 
of  Grant  & Co.  for  $1,172.27,  payable  to  McGillivray,  was  a “ secur- 
ity” in  McGillivray ’s  hands,  within  the  meaning  of  sub-sec.  1 of 
sec.  2 of  ch.  147,  R.S.O.,  and  its  transfer  may  be  held  to  be  an 
unjust  preference  within  sub-sec.  2 of  sec.  2:  Davidson  v.  Fraser, 
23  A.R.  436,  affirmed  28  S.C.R.  272. 

There  is  no  doubt  that  the  result  of  the  transfer  of  the  cheque 
to  Scott  & Son  had  the  effect  of  giving  them  a preference  over  the 
other  creditors  of  McGillivray,  and,  the  transfer  having  been 
attacked  by  this  action  within  sixty  days,  there  is  a prima  facie 
case  at  once  of  an  intent  to  give  an  unjust  preference  within  the 
meaning  of  the  Act. 

I am  unable  to  find  upon  the  evidence  anything  sufficient  to 
rebut  this  inference. 

McGillivray  knew  his  own  position,  and  that,  as  soon  as  he  had 
parted  with  Grant’s  cheque,  he  had  nothing  wherewith  to  satisfy 
the  overdue  debt  of  the  plaintiffs.  It  is  true  he  had  the  equities, 
of  redemption  in  the  house  and  store,  but  these  were  not  applicable 
to  the  payment  of  his  debts  until  he  could  find  a purchaser;  if  his, 
creditors  asked  for  their  money  and  refused  to  wait,  he  had  nothing 
whatever  to  answer  their  claims.  When  the  learned  Chief  Justice: 
finds  that  McGillivray  believed  he  could  pay  100  cents  in  the  dollar,, 
he  is  no  doubt  speaking  of  his  belief  that  he  could  do  so  if  he  could 
induce  his  creditors  to  give  him  time  to  find  a purchaser  who  would 
give  him  the  price  which  he  thought  he  should  obtain  for  the  lands. 
This,  however,  is  not  sufficient;  a man  who  can  only  pay  his  debts 
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under  those  circumstances  knows  that  he  is  insolvent,  because  he 
knows  he  cannot  pay  his  debts  as  they  mature:  Warnock  v.  Kloepfer, 
14  O.R.  288,  affirmed  in  (1888),  15  A.R.  324,  Kloepfer  v.  Warnock 
(1890),  18  S.C.R.  701. 

McGillivray  knew  that  he  had  been  unable  for  months  to  pay 
overdue  debts  to  the  plaintiffs  as  well  as  to  Scott,  and  that,  save 
for  the  proceeds  of  his  stock-in-trade,  his  creditors  must  wait  for 
the  realization  of  his  unsaleable  equities  of  redemption,  and  there- 
fore, in  my  opinion,  he  knew  he  was  insolvent. 

Scott  knew  McGillivray’s  position  accurately  from  a statement 
furnished  by  him,  and  was  aware  that  if  he  got  the  proceeds  of 
the  stock,  there  was  nothing  with  which  McGillivray  could  make 
any  present  payment  to  his  creditors;  he  knew  the  sale  of  the 
stock  was  to  be  made,  and  lent  the  money  to  Grant  for  the  purpose; 
he  expected  the  amount  to  be  paid  in  to  his  bank  by  McGillivray, 
and  prepared  for  that  event  by  charging  up  the  overdue  note  so 
as  to  absorb  so  much  of  the  amount  to  be  paid  in;  this  was  to  be 
the  fulfilment  of  McGillivray’s  promise  that  when  he  sold  his  stock 
he  would  pay  Scott  his  debt.  After  the  money  was  paid  in,  it 
appears  that  McGillivray  went  through  the  form  of  giving  Scott  a 
cheque  for  the  amount  of  his  overdue  note — this  cheque  was  in  fact 
never  charged  up.  I should  infer  that  it  was  given  pursuant  to  a 
previous  arrangement  with  Scott,  for  in  his  account  when  he  charged 
up  the  note  he  marks  “cheque”  opposite  the  charge,  though  no 
nheque  had  been  given.  In  any  event,  however,  the  giving  of  a 
cheque  then  can  make  no  difference. 

The  matter,  therefore,  in  bald  form  comes  down  to  this;  that 
McGillivray,  being  insolvent  and  knowing  himself  to  be  so,  trans- 
ferred this  cheque,  which  represented  his  entire  available  assets, 
to  his  creditor  Scott,  intending  that  it  should  be  taken  in  payment 
of  his  debt ; and  Scott,  knowing  the  circumstances,  accepted  the 
cheque  and  applied  it  in  payment  of  his  debt,  knowing  that  Mc- 
Gillivray owed  other  people,  whom  he  had  no  available  assets  to 
pay.  The  form  of  the  transaction  is  immaterial;  a banker  has  no 
better  right  to  be  preferred  than  an  ordinary  creditor,  and  a deposit 
by  an  insolvent  with  a creditor  banker  may  be  a preference  just 
as  a transfer  to  him  of  a security  may  be.  There  is  the  statutory 
inference  of  an  intent  to  prefer,  and  there  is  the  principle  that  a 
man  must  be  taken  to  intend  the  necessary  consequences  of  what  he 
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does.  When  McGillivray  deposited  the  money,  both  he  and  Scott 
intended  that  Scott  should  keep  his  debt  out  of  it.  Therefore  it 
was  not  a deposit  in  the  ordinary  course  of  business,  but  a deposit 
which  the  debtor  intended  the  banker  to  keep  for  himself.  I am 
unable  to  see  that  the  question  is  altered  by  the  fact  that  McGilli- 
vray did  not  know  the  note  had  been  charged  up;  he  knew  the 
banker  had  a right  to  keep  the  money,  and  intended  that  he  should. 

In  my  opinion,  the  judgment  should  be  set  aside,  the  appeal 
should  be  allowed  with  costs,  and  judgment  should  be  entered  for 
the  plaintiff  for  the  relief  claimed  with  costs. 
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Appeal  dismissed  with  costs  ; Street,  J.,  dissenting. 
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[IN  THE  COURT  OF  APPEAL.] 

Re  Pakenham  Pork  Packing  Co. 
Galloway’s  Case. 
Rodman’s  Case. 
Higginbotham’s  Case. 


Company — Winding-up — Contributories — Preference  Shares — Common  Shares — 
By-law — Directors — Allotment  of  Shares — Delegation  — Terms — Ratifica- 
tion— Acceptance — Estoppel. 

The  shareholders  of  the  company  passed  a resolution  in  favour  of  the  creation 
of  preference  stock,  with  a direction  to  the  directors  to  pass  a by-law, 
which  the  directors  failed  to  do: — 

Held,  that  sec.  22  of  the  Ontario  Companies  Act  not  having  been  complied 
with,  there  was  no  valid  creation  of  preference  stock,  and  G.,  a person 
who  had  signed  an  application  for  16  shares  of  preference  stock,  could  not 
be  held  liable  as  a contributory  in  respect  of  these  shares,  there  being  no 
acquiescence,  delay,  or  conduct  on  his  part  to  estop  him  from  alleging 
and  shewing  that,  at  the  time  when  he  made  his  application,  and  thence- 
forth until  the  liquidation  proceedings,  the  company  were  not  in  a position 
to  give  him  that  for  which  he  applied. 

G.  also  applied  in  writing  for  8 shares  of  the  common  stock,  and  undertook 
to  accept  the  same  or  any  less  amount,  paying  therefor  $60  per  share 
according  to  the  terms  named  in  the  prospectus.  But,  in  lieu  of  those 
terms,  it  was  arranged  between  G.  and  an  agent  of  the  company  that  he 
should  give  a promissory  note  at  twelve  months  for  the  whole  amount: 
which  was  done.  The  application  was  never  brought  before  or  dealt 
with  by  the  directors,  but  the  secretary  notified  G.  that  the  directors  had 
allotted  him  the  shares  in  accordance  with  his  application.  They  had  not, 
however,  passed  a by-law  or  otherwise  ordained,  as  required  by  sec.  26; 
they  had  merely  passed  a resolution  that  “the  secretary  be  instructed 
to  allot  all  stock  as  applications  are  passed  in:” — 

Held,  that  the  directors  could  not  delegate  their  duty  to  a subordinate  officer, 
and  there  never  was  any  valid  acceptance  of  G.’s  application,  and  he  was, 
therefore,  not  liable  as  a contributory  in  respect  of  the  8 shares. 

Held,  also,  upon  the  evidence,  that,  at  the  time  of  G.’s  application,  the  com- 
pany held  no  shares  of  the  common  stock  which  they  could  validly  allot 
to  him. 

In  the  case  of  R.,  another  person  charged  as  a contributory: — 

Held,  that  it  was  covered  by  the  decision  in  G.’s  case,  the  additional  cir- 
cumstances set  out  in  the  report  making  no  difference. 

In  the  case  of  H.,  another  person  charged  as  a contributory,  the  allotment 
of  shares  was  professed  to  be  made  by  the  secretary,  and  the  notice  thereof 
was  given  in  the  same  manner  and  under  the  same  circumstances  and 
authority  as  in  the  other  cases.  But  at  the  time  of  H.’s  application  there 
were  shares  of  the  common  stock  which  could  have  been  allotted.  H. 
gave  his  promissory  note  for  the  price  of  shares  for  which  he  applied,  and 
afterwards  made  payments  thereon,  and  he  attended  meetings  of  share- 
holders and  moved  resolutions  thereat.  He  had  no  notice,  however, 
until  after  the  liquidation,  of  any  irregularities  in  the  creation  of  the  prefer- 
ence stock,  and  was  not  aware  of  the  irregularities  in  connection  with  the 
allotment  of  shares: — 

Held,  that,  as  there  was  no  contract  in  fact,  both  by  reason  of  there  being 
no  preferred  stock  in  existence  and  the  want  of  allotment,  making  payments 
in  ignorance  of  these  facts  was  not  a conclusive  act,  and  the  attendance 
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and  conduct  at  the  meetings  was  not  such  an  active  participation  in  #the 
affairs  and  business  as  to  debar  any  question  as  to  the  status  of  an  alleged 
shareholder.  If  there  was  any  holding  of  himself  out  as  a shareholder 
by  H.,  it  was  not  under  circumstances  which  could  affect  creditors  or  create 
any  change  of  position  to  their  prejudice. 

Orders  of  Anglin,  J.,  affirmed. 


Upon  a reference  to  Mr.  J.  A.  McAndrew,  official  referee,  for 
the  winding-up  of  the  company,  he  refused  to  place  one  Galloway 
upon  the  list  of  contributories  in  respect  of  16  shares  of  preference 
stock,  but  placed  him  on  the  list  of  contributories  in  respect  of 
8 shares  of  common  stock.  The  referee  also  refused  to  place  one 
Rodman  and  one  Higginbotham  upon  the  list  of  contributories. 
The  liquidator  appealed  in  all  three  cases,  and  Galloway  cross- 
appealed  in  respect  of  the  8 shares. 


C.  A. 
1906 

Re 

Pakenham 

PORK 

Packing  Co. 


The  appeals  were  heard  by  Anglin,  J.,  in  the  Weekly  Court 
at  Toronto  on  the  5th  July,  1904. 

S.  B.  Woods,  for  the  liquidator. 

R.  J . McLaughlin,  K.C.,  for  Galloway,  Rodman,  and  Higgin- 
botham. 

galloway's  case. 

July  6,  1904.  Anglin,  J.: — The  liquidator  appeals  from  the 
certificate  of  Mr.  McAndrew,  official  referee,  refusing  to  place 
Galloway  upon  the  list  of  contributories  in  respect  of  16  shares  of 
preference  stock.  Mr.  Woods  conceded  that  the  provisions  of 
sec.  22  of  the  Ontario  Companies  Act  were  not  complied  with. 

The  result  of  this  non-compliance,  in  my  opinion,  was  that  the 
entire  capital  stock  remained  common  stock  and  was  issued  as 
such.  In  respect  of  his  application  for  preferred  shares  Galloway, 
therefore,  was  allotted,  if  anything,  common  stock.  Whatever 
might  be  his  position  if  he  knowingly  accepted  such  stock,  or  if 
there  were  circumstances  shewing  any  acquiescence  by  him  in  its 
allotment  to  him,  there  is  here  no  evidence  that  the  subscriber 
was  ever  aware  of  any  facts  upon  which  an  estoppel  could  be  founded 
against  his  right  to  set  up  that  he  had  not  received  that  for  which 
he  applied.  Upon  this  ground  and  under  these  circumstances, 
I agree  with  the  learned  referee  in  holding  Galloway  not  liable 
in  respect  of  the  16  preference  shares  for  which  he  subscribed, 
but  which  never  existed. 

Moreover  there  never  was,  in  my  opinion,  an  acceptance  by 
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any  person  or  party  having  authority  to  bind  the  company  of  the 
special  terms  upon  which  Galloway  offered  to  take  this  stock. 
There  probably  never  was  a valid  allotment  to  him.  I notice 
these  points  more  fully  in  dealing  with  the  cross-appeal. 

On  behalf  of  Galloway,  Mr.  McLaughlin  cross-appeals  against 
the  finding  of  the  referee  that  his  client  must  in  this  liquidation 
be  placed  upon  the  list  of  contributories,  in  respect  of  8 shares  of 
common  stock.  The  directors  professed  to  exercise  the  power 
of  allotment  conferred  by  sec.  26  of  the  statute,  by  passing  a reso- 
lution on  the  30th  May,  1902,  “that  the  secretary  be  instructed 
to  allot  all  stock  as  applications  are  passed  in.  ” As  a present 
allotment  this  resolution  cannot  be  effective — because  Galloway’s, 
application  was  not  made  until  the  3rd  October,  1902.  As  a dele- 
gation of  the  power  of  allotment  to  their  secretary  it  would  be 
invalid.  If  the  directors  by  this  resolution  intended  that  every 
application  for  stock — whatever  its  terms,  from  whatever  quarter 
it  came,  and  whatever  number  of  shares  it  called  for — should  be 
accepted  in  their  names  by  the  secretary,  without  exercising  any 
discretion,  while  perhaps  not  objectionable  as  a delegation  of 
powers,  this  action  of  the  directors  so  completely  frustrates  the 
object  of  charging  them  with  discretionary  functions,  and  is  such, 
a glaring  dereliction  of  the  trust  confided  to  them,  that  1 cannot 
regard  it  as  in  any  sense  an  exercise  of  the  duty  of  allotment 
under  sec.  26.  In  my  opinion,  this  resolution  cannot  be  treated 
as  a general  or  open  offer  by  the  company.  But,  if  it  may  be  so- 
regarded,  it  should  be  taken  to  authorize  allotments  only  upon 
the  terms  of  the  prospectus.  If  such  an  offer,  its  terms  were  not 
accepted  by  Galloway;  his  counter-proposal,  under  terms  essentially 
different,  was  never  accepted  by  any  person  or  body  having  author- 
ity to  bind  the  company.  I do  not  find  in  the  evidence  sufficient 
ratification  of  the  secretary’s  action  in  accepting  terms  wholly 
different  from  those  he  was  authorized  to  give.  The  directors 
do  not  appear  to  have  ever  considered  this  application  or  the  action 
taken  upon  it.  There  was,  therefore,  never  any  binding  agreement 
in  respect  of  this  stock.  Upon  tlfia  ground  Galloway  should, 
I think,  be  relieved  from  liability. 

I also  regard  as  very  formidable  Mr.  McLaughlin’s  other  ground 
of  appeal,  viz.,  that  the  stock  said  to  have  been  allotted  to  Galloway 
consisted  of  shares  previously  held  by  Pakenham  and  repurchased 
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from  him,  to  which,  Mr.  McLaughlin  urged,  that  the  company 
obtained  and  could  transfer  no  valid  title. 

If,  on  the  other  hand,  the  common  stock  allotted  to  Galloway 
is  not  to  be  regarded  as  part  of  the  shares  repurchased  from  Paken- 
ham,  it  must  upon  the  evidence  have  been  part  of  the  1,500  shares 
which  were  intended  to  constitute  the  preference  stock.  If  so, 
instead  of  8 shares  out  of  500,  entitled  to  share  in  all  profits  over 
the  7 per  cent,  appropriated  to  the  1,500  shares  of  preference  stock 
(for  which  he  agreed  to  pay  10  per  cent,  premium)  Galloway  re- 
ceived 8 shares  out  of  2,000,  entitled  to  share  equally  in  all  profits. 
Such  a change  in  the  nature  and  value  of  the  subject  matter,  not 
brought  to  the  attention  of  the  proposer,  avoids  his  offer  and 
prevents  an  acceptance  of  it  forming  a completed  contract.  The 
cross-appeal  should  therefore  be  allowed  and  the  liquidator’s 
appeal  dismissed. 

Counsel  state  that  unless  it  is  eventually  disposed  of  upon 
some  facts  peculiar  to  Galloway’s  position,  this  is  intended  as  a 
test  case  to  determine  the  liability  of  a number  of  other  persons 
in  respect  of  the  alleged  preference  stock  of  this  company  and  of 
common  stock  similarly  allotted.  Under  these  circumstances 
the  costs  should  be  paid  out  of  the  estate — and  in  granting  the 
liquidator’s  application  for  leave  to  appeal  I make  it  a term  that 
the  respondent’s  costs  of  the  proposed  appeal,  as  well  as  those 
of  the  motions  before  me,  shall  in  any  event  of  that  appeal  be 
paid  out  of  the  assets  of  the  company  in  liquidation. 
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rodman’s  case. 

Higginbotham’s  case. 

Anglin,  J.:— Following  the  decision  in  the  Galloway  case  the 
liquidator’s  application  to  place  Rodman  and  Higginbotham 
upon  the  list  of  contributories  in  respect  of  the  preference  stock 
for  which  they  applied  must  be  refused. 

As  to  the  common  stock  applied  for  in  Rodman’s  case,  it  appears 
that  all  the  stock  of  the  company  had  been  allotted  before  the 
secretary  purported  to  allot  shares  to  him.  This  fact  alone  is  a 
complete  answer  to  the  liquidator’s  claim. 

In  Higginbotham’s  case  I do  not  find  circumstances  indicative 
of  acquiescence  or  acceptance,  with  knowledge  sufficient  to  estop 
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him  from  setting  up  the  defence  which  prevailed  in  Galloway’s 
case. 

The  same  order  will  therefore  be  made  in  these  cases  as  was 
pronounced  in  Galloway’s  case,  and  leave  to  appeal  will  also  be 
given  upon  the  like  terms. 

The  liquidator  appealed  from  the  orders  of  Anglin,  J.,  and 
the  appeals  were  heard  by  Moss,  C.J.O.,  Osler,  Garrow,  and 
Maclaren,  JJ.A.,  on  the  2nd  and  6th  February,  1906. 

W.  M.  Douglas,  K.C.,  and  W.  J.  McWhinney,  for  the  appellant. 

R.  J.  McLaughlin,  K.C.,  and  R.  D.  Moorhead,  for  the  respondents. 


galloway’s  case. 


April  23.  The  judgment  of  the  Court  was  delivered  by  Moss 
C.J.O.: — This  is  an  appeal  on  behalf  of  Mr.  Wade,  the  liquidator 
of  the  company,  from  a judgment  of  Anglin,  J.  The  official  referee 
in  settling  the  list  of  contributories  struck  Galloway’s  name  from 
the  list  in  respect  of  16  so-called  preference  shares  in  the  company, 
but  retained  his  name  on  the  list  in  respect  of  8 shares  of  the  common 
stock.  The  liquidator  appealed  in  respect  of  the  16  shares,  and 
Galloway  appealed  in  respect  of  the  8 shares.  Anglin,  J.,  by  whom 
the  appeals  were  heard,  dismissed  the  liquidator’s  appeal  and 
allowed  Galloway’s,  and  gave  liberty  to  the  liquidator  to  appeal 
to  this  Court. 

Galloway  was  never  a subscriber  for  shares  either  originally 
or  at  any  time.  He  made  application  in  writing  for  both  classes 
of  shares,  and  one  question  is  whether  his  applications  were  ever 
accepted  in  due  and  proper  form  and  whether  shares  were  duly 
allotted  to  him  and  notification  thereof  given  him.  There  are, 
besides,  other  questions,  one  being  whether  the  company  had  at 
the  time  of  his  application  any  such  class  of  shares  as  preference 
shares  so  as  to  be  in  a position  to  accept  his  application  and  allot 
and  give  to  him  shares  of  that  description  or  quality;  and  another 
whether  they  had  common  shares  which  they  could  allot  and  give 
to  him  in  compliance  with  the  application  therefor. 

The  company  were  incorporated  under  the  Ontario  Companies 
Act  by  letters  dated  the  13th  June,  1901,  with  a share  capital  of 
$100,000  divided  into  2,000  shares  of  $50  each.  The  memorandum 
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of  agreement  shewed  that  of  the  capital  stock,  shares  to  the  amount 
of  $38,100  were  subscribed  for  by  the  persons  petitioning  for  the 
letters  of  incorporation  as  follows:  James  Pakenham  $30,000, 

John  Kendrick  $2,000,  Jonas  Byer  $2,000,  W.  C.  Renfrew  $3,000, 
Alexander  Bruce  $1,000,  and  H.  J.  Morden  $100.  And  all  of 
these  except  Kendrick  were  declared  to  be  provisional  directors. 

Nothing  was  said  in  the  letters  of  incorporation  concerning 
preference  shares.  Section  22  of  the  Companies  Act  provides 
that  the  directors  may  make  a by-law  for  creating  and  issuing 
any  part  of  the  capital  stock  as  preference  stock,  giving  the  same 
such  preference  and  priority  as  respects  dividends  and  otherwise 
over  ordinary  stock  as  may  be  declared  by  the  by-law,  but  (sub-sec. 
2)  no  such  by-law  shall  have  any  force  or  effect  whatever  until 
after  it  has  been  unanimously  sanctioned  by  a vote  of  the  share- 
holders present  in  person  or  by  proxy  at  a general  meeting  of  the 
company  duly  called  for  considering  the  same  or  unanimously 
sanctioned  in  writing  by  the  shareholders  of  the  company. 

No  such  by-law  was  ever  made  by  the  directors.  The  company 
was  not  organized  until  the  2nd  April,  1902.  On  that  day,  at  a 
meeting  not  called  for  the  purpose  of  considering  and  voting  on  a 
by-law  for  creating  and  issuing  preference  stock,  but  called,  so 
far  as  appears,  for  the  purpose  of  organization,  and  at  which 
some  but  not  all  of  the  shareholders  were  present,  general 
by-laws  were  passed,  a board  of  directors  and  a managing 
director  were  appointed,  and  immediately  afterwards  a resolu- 
tion in  the  following  words  was  submitted,  “that  the  total 
capital  stock- of  the  company  of  $100,000,  the  sum  of  $75,000 
par  value  thereof  be  and  is  hereby  created  preference  stock,  the 
said  stock  to  have  a priority  in  respect  of  dividends  to  the  extent 
of  7 per  cent,  upon  the  par  value  thereof,  and  no  dividends  to  be 
declared  upon  the  common  or  ordinary  shares  until  said  7 per  cent, 
upon  the  said  preferred  stock  shall  have  been  paid,  said  preferred 
stock  to  be  entitled  to  such  dividends  cumulatively  yearly  upon  and 
until  dividends  at  the  rate  of  7 per  cent,  per  annum  from  the  time 
at  which  such  preferred  stock  shall  have  been  paid  up  in  full,  shall 
have  been  paid  thereon,  no  dividend  shall  be  paid  upon  the  common 
or  ordinary  shares  forming  the  balance  of  the  stock  of  the  company. 
The  said  7 per  cent,  per  annum  shall  be  all  the  dividend  to  which 
the  said  preferred  stock  shall  be  entitled,  and  any  balance  of  profits 
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after  setting  aside  such  reserve  fund  as  the  directors  may  see  fit 
under  the  by-laws  of  the  company  shall  be  applicable  to  the  pay- 
ment of  dividends  upon  the  common  or  ordinary  shares,  and  the 
directors  are  hereby  authorized  to  pass  a by-law  for  creating  and 
issuing  the  said  75  per  cent,  of  the  said  capital  of  this  company  as 
preferred  stock  accordingly,  giving  same  the  said  preference  and 
priority  in  respect  of  dividends  as  are  hereinbefore  set  out  and 
not  otherwise.  ” 

This  carried  unanimously,  all  present  voting,  but  the  directors 
did  not  proceed  to  pass  a by-law  as  directed  by  the  resolution,  and 
as  required  by  the  Companies  Act,  and  the  matter  does  not  appear 
to  have  ever  come  again  before  the  shareholders.  Two  pros- 
pectuses seem  to  have  been  issued,  but  the  one  put  in  evidence 
(exhibit  9)  is  not  that  which  is  printed  in  the  appeal  book.  The 
latter,  though  appearing  to  bear  date  as  of  the  15th  April,  1902, 
speaks  of  the  company  as  being  organized  and  of  the  provisional 
directors,  while  exhibit  9,  though  bearing  no  date,  shews  that 
the  work  of  organization  has  been  completed. 

In  that  document  appears  a statement  purporting  to  shew 
the  position  of  the  capital  stock  thus: 


Capital  authorized $100,000 

Issue  of  $75,000  seven  per  cent,  preference 
stock  (in  1,500  seven  per  cent,  cumulative 

shares  of  $50  each) 

Stock  already  subscribed $85,000 

Per  cent.'  cumulative  stock  now  offered  for 

subscription 12 ,000 

Ordinary  stock 3,000 

$100,000 

Reference  is  again  made  to  preferred  stock  under  the  heads  of 
“ Division  of  profits”  and  “ Guarantee.  ” And  that  is  all  that 
appears  to  have  been  done  towards  the  creation  of  preferred  stock. 
There  was  no  alphabetical  list  of  holders  of  either  preference  or 
common  stock,  and  there  is  nothing  shewing  the  names  of  persons 
to  whom  preferred  stock  was  issued  unless  they  can  be  picked  out 
of  a book  produced,  and  called  by  the  secretary  of  the  company 
the  stock  book,  which  appears,  however,  to  have  been  very  im- 
perfectly kept,  and  is  evidently  not  a complete  or  correct  record. 
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On  the  3rd  October,  1902,  Galloway,  at  the  solicitation  of  one 
Hunter,  an  agent  of  the  company,  signed  two  applications  addressed 
to  the  directors  of  the  company,  one  for  an  allotment  of  16  shares 
of  $50  each  of  seven  per  cent,  cumulative  stock  in  the  company, 
containing  an  undertaking  to  accept  same  or  any  less  amount, 
paying  therefor  according  to  the  terms  named  in  the  prospectus; 
the  other  for  an  allotment  of  8 shares  of  $50  each  in  the  company, 
with  an  undertaking  to  accept  same  or  any  less  amount,  paying 
therefor  $60  per  share  according  to  the  terms  named  in  the  pros- 
pectus. 

But  in  lieu  of  the  terms  of  payment  named  in  the  prospectus, 
it  was  arranged  that  Galloway  should  give  his  promissory  note 
for  $1,280,  the  amount  of  the  two  applications  payable  to  the  com- 
pany 12  months  after  date.  This  was  done,  and  the  note  was  de- 
livered to  Hunter.  Galloway’s  applications  were  never  brought 
before  or  dealt  with  by  the  board,  but  the  secretary,  on  the  13th 
October,  1902,  sent  a registered  letter  to  Galloway  notifying  him 
that  the  directors  had  that  day  allotted  to  him  the  shares  in  accor- 
dance with  his  application.  This  letter  is  not  produced,  and 
Galloway  says  he  never  received  it,  but  it  would  appear  that  it 
was  received  by  a member  of  his  family,  probably  during  his  ab- 
sence from  home.  But  it  was  not  the  case,  as  stated  in  the  notice, 
that  the  directors  had  allotted  the  shares.  They  had  not  passed 
a by-law  or  otherwise  ordained  with  respect  to  the  allotment  of 
shares  to  Galloway.  They  neglected  to  comply  with  the  direc- 
tions of  sec.  26,  as  they  had  neglected  to  comply  with  sec.  22. 
There  was,  therefore,  no  acceptance  by  them  of  Galloway’s  appli- 
cations. Reliance  is  placed  on  a resolution  of  the  board  passed 
on  the  30th  May,  1902,  that  the  secretary  be  instructed  to  allot 
all  stock  as  applications  are  passed  in.  But  neither  under  the 
statute  nor  the  by-laws  of  the  company  is  there  any  authority 
for  such  action  on  their  part. 

There  is  no  such  authority  as  was  found  in  the  articles  of  asso- 
ciation in  Harris’s  Case  (1872),  L.R.  7 Ch.  587,  enabling  the  directors 
to  delegate  the  duty  to  a committee  of  their  body.  And  the  act  of 
the  directors  in  this  case  in  assuming  to  delegate  their  authority 
to  a subordinate  officer  of  the  company  goes  far  beyond  what  was 
done  in  that  case.  In  Howard’s  Case  (1866),  L.R.  1 Ch.  561,  the 
deed  of  settlement  provided  that  the  allotment  or  distribution 
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of  such  shares  as  had  not  been  subscribed  for  should  belong  to  and 
be  vested  in  the  directors  of  the  company  for  the  time  being,  and 
should  be  disposed  of  by  them  in  such  manner  as,  in  their  opinion, 
would  best  promote  and  advance  the  credit  and  interest  of  the 
company.  And  it  was  held  that  a resolution  providing  that  the 
shares  remaining  undistributed  should  be  allotted  according  to 
the  discretion  of  the  manager  and  two  private  directors  was  an 
invalid  act,  for  the  board  of  directors  could  not  delegate  its  powers 
of  allotment;  and  further  that  the  resolution  did  not  enable  the 
manager  and  two  directors  to  validly  accept  a proposal  for  shares 
containing  a variation  from  the  terms  of  payment  set  forth  in  the 
circular  asking  for  applications. 

In  the  present  case  the  secretary  was  aware,  notwithstanding 
the  terms  of  the  applications  signed  by  Galloway,  that  he  was 
making  them  on  the  condition  of  payment  that  his  promissory 
note  payable  in  a year  should  be  accepted  instead  of  the  payments 
in  the  manner  and  at  the  times  set  out  in  the  prospectus.  Yet 
the  secretary  assumed  to  deal  with  the  applications  and  accept 
the  terms  offered  without  reference  to  the  board,  and,  as  there 
never  was  any  authority  to  him  to  act  in  such  a case,  it  follows 
that  there  was  never  any  agreement  for  the  shares  concluded 
between  Galloway  and  the  company. 

Further,  the  company  were  not,  at  the  time  of  Galloway’s 
applications,  nor  at  any  time  afterwards,  in  a position  to  give  him 
what  he  had  applied  for. 

They  had  not  created  preference  stock  in  accordance  with  the 
provision  of  sec.  22  of  the  Companies  Act.  This  is  admitted,  but 
it . is  argued  that  what  was  done  was  sufficient  for  the  purpose, 
and  that  in  any  case  Galloway  is  not  in  a position  to  contend 
the  contrary.  It  is  said  that  there  was  power  in  the  directors 
to  create  the  preference  stock,  and  that  the  failure  to  comply  with 
the  conditions  of  the  Act  were  mere  irregularities  in  the  proceed- 
ings; there  was  a resolution  of  the  shareholders  in  favour  of  the 
creation  of  such  stock,  and  a direction  to  the  directors  to  pass  a 
by-law,  and  that  was  enough.  Now,  whether  that  would  con- 
stitute a sufficient  answer  to  the  company  if  they  were  seeking 
to  repudiate  or  get  rid  of  preference  stock  held  by  persons  who  had 
dealt  for  them  with  the  company  is  not  the  question.  The  question 
is  as  to  their  position  when  seeking  to  hold  Galloway  as  a share- 
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holder.  In  order  to  the  valid  creation  of  preference  stock  the 
directors  must  first  make  a by-law  for  that  purpose,  which  was  not 
done.  But  even  a by-law  by  the  directors  is  not  sufficient.  It 
is  of  no  force  or  effect  whatever  until  after  it  has  been  unanimously 
sanctioned  by  a vote  of  the  shareholders  at  a meeting  duly  called 
for  the  purpose  of  considering  the  same. 

The  by-law  and  the  subsequent  sanction  of  the  shareholders 
are  the  essential  elements  of  the  power  to  create  the  preference 
stock.  The  power  is  not  otherwise  conferred,  nor  is  it  inherent 
in  the  directors  of  the  company.  It  is  not  a question  of  mere 
form,  for  the  form  in  this  instance  is  matter  of  substance.  In 
this  case  there  was  a complete  failure  to  comply  with  the  provision 
of  the  Act  as  regards  the  passing  of  a by-law,  the  first  prerequisite 
to  the  creation  of  preference  stock. 

If  a by-law  had  been  passed,  it  might  have  been  argued  with 
some  plausibility  that,  having  regard  to  the  previous  resolution, 
the  want  of  a subsequent  resolution  sanctioning  the  by-law  was  an 
irregularity  or  informality,  and  that  preference  stock  created  and 
issued  in  that  way  might,  under  some  circumstances,  be  held  to 
be  valid.  But  even  in  that  case  it  could  only  be  held  valid  as 
against  third  persons  upon  grounds  of  estoppel  through  acquies- 
cence or  delay.  Here  there  is  no  acquiescence,  delay,  or  conduct 
on  Galloway’s  part  to  estop  him  from  alleging  and  shewing  that 
at  the  time  when  he  made  his  application,  and  thenceforth  until 
the  liquidation  proceedings,  the  company  were  not  in  a position 
to  give  him  that  for  which  he  applied.  There  was  no  concluded 
contract,  and  he  never  received  or  became  the  holder  of  shares 
of  the  nature  and  quality  specified  in  his  application  or  any  others. 
As  regards  the  16  shares  of  preferred  stock,  the  decision  of  the 
learned  Judge  should  be  affirmed. 

- Then  as  regards  the  8 shares  of  common  or  ordinary  stock, 
what  has  been  said  as  to  the  acceptance  and  allotment  by  the 
secretary  applies.  The  variation  in  the  terms  of  payment  applied 
to  them  as  well  as  to  the  shares  of  preference  stock,  and  there  was 
no  valid  acceptance  of  his  actual  application  in  the  one  case  more 
than  in  the  other. 

Besides,  upon  the  evidence  it  is  a very  serious  question 
whether  at  the  time  of  the  application  the  company  held 
shares  which  they  could  validly  allot  to  him.  In  the  position 
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which  they  had  taken  with  regard  to  preference  stock  they  could 
not  insist  upon  Galloway  treating  as  common  stock  that  which 
they  had  put  upon  the  market  as  preference  stock.  And  without 
recourse  to  it  they  were  not  validly  possessed  of  common  stock 
so  as  to  comply  with  his  application. 

It  is  said  that  there  were  shares  erroneously  allotted  to  Paken- 
ham, that  only  200  shares  should  have  been  allotted  to  him,  whereas 
600  were  allotted  by  mistake,  and  there  is  his  testimony  to  that 
effect.  The  records  of  the  company  do  not  shew  any  allotment 
to  him,  but  in  the  petition  for  letters  of  incorporation,  the  state- 
ments of  which  are  verified  by  his  affidavit,  it  is  set  forth  that  he 
had  taken  stock  to  the  amount  of  $30,000,  that  is  600  shares.  And 
he  signed  the  memorandum  of  agreement  filed  with  the  petition 
as  a subscriber  for  $30,000.  In  the  absence  of  anything  further, 
the  memorandum  of  agreement  and  the  petition  on  which  the  let- 
ters of  incorporation  issued  are  the  only  reliable  records,  and  they 
shew  Pakenham  as  the  holder  of  600  shares.  Upon  this  footing 
it  is  very  clear  that  there  was  not  any  common  stock  belonging  to 
the  company  at  the  time  of  Galloway’s  application.  It  is  said  that 
the  company  purchased  100  shares  from  Pakenham.  But  of 
this  there  is  no  record,  and  there  is  no  transfer.  So  that,  irre- 
spective of  the  question  whether  the  company  could,  by  assuming 
to  become  purchasers  of  their  own  shares,  place  themselves  in  a 
position  to  contract,  there  is  a failure  to  shew  possession  of  any 
shares  that  could  be  allotted  to  Galloway  when  he  sent  in  his 
application.  And  the  same  position  was  maintained  up  to  the 
time  of  the  liquidation  proceedings. 

Other  objections  were  raised  and  discussed,  but  it  is  not  nec- 
essary to  deal  with  them.  For  the  reasons  already  given,  as  well 
as  for  those  given  by  Anglin,  J.,  his  order  should  be  affirmed. 

The  appeal  is  dismissed  with  costs. 

rodman’s  case. 

Moss,  C.J.O. : — This  case  appears  to  be  covered  and  disposed  of 
by  the  decision  in  Galloway’s  case,  unless  the  additional  circum- 
stances make  a difference.  These  are,  first,  that  after  making 
his  application  for  two  shares  of  preferred  and  one  share  of  common 
stock  and  receiving  a letter  from  the  secretary  informing  him— 
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contrary  to  the  fact — that  the  directors  had  allotted  to  him  three 
shares  in  the  company,  some  further  correspondence  took  place 
between  them,  concluding  with  a letter  from  him  in  which  he  in- 
formed the  secretary — contrary  to  the  fact — that  he  had  sent 
$160,  the  full  price  of  the  shares,  to  the  Standard  Bank,  and  a 
letter  from  the  president  in  reply  saying  that,  when  the  bank 
notified  them  of  the  payment,  his  certificate  would  be  forwarded; 
and  secondly,  that  on  the  4th  February,  1903,  the  directors  of  the 
company  passed  a by-law  purporting  to  set  forth  a list  of  the 
names  of  persons  who  had  subscribed  for  and  to  whom  had  been 
allotted  shares,  on  which  list  Rodman  was  named  with  others, 
and  enacting  that  notice  of  demand  of  payment  be  sent  to  them, 
and  that  in  default  of  payment  a meeting  be  called  for  considering 
the  taking  of  steps  to  recover  the  amounts  unpaid.  It  is  argued 
for  the  liquidator  that  in  the  correspondence  there  is  a recognition 
of  liability.  But  one  of  the  admissions  in  the  case  is  that  Rodman 
had  no  notice  until  after  the  liquidation  of  any  irregularities  in 
the  creation  of  the  preference  stock  of  the  company,  assuming 
any  to  exist.  And  there  is  nothing  to  shew  that  he  was  aware 
of  any  of  the  irregularities  in  connection  with  the  dealings  with 
and  allotment  of  the  shares.  As  a matter  of  fact  he  did  not  pay, 
and  no  certificate  was  issued  to  him.  As  in  Galloway’s  case  there 
was  no  preferred  stock  to  answer  his  application  because  none 
had  been  created.  And  apart  from  what  the  company  chose  to 
treat  and  hold  as  preferred  stock  they  were  not  possessed  of  any 
common  stock,  for  they  had  disposed  of  and  assumed  to  allot 
more  than  the  500  shares  which  they  had  originally  set  apart 
as  common  stock. 

Rodman  was  in  ignorance  of  these  circumstances.  His  cor- 
respondence was  based  on  the  belief  that  the  company  were  in  a 
position  to  give  him  what  he  was  called  upon  to  pay  for,  and  was 
in  no  wise  a recognition  of  a liability  to  pay  for  what  the  company 
had  not  and  could  not  give  to  him:  Beck’s  Case  (1874),  L.R.  9 
Ch.  392. 

It  was  also  argued  that  the  by-law  of  the  4th  February,  1903, 
was  a ratification  of  the  secretary’s  acts  in  assuming  to  allot,  and 
validated  his  allotment  and  notice  to  Rodman.  But  it  could  not 
validate  them  so  far  as  preferred  stock  was  concerned,  for  it  could 
not  take  the  place  of  the  by-law  and  sanction  of  shareholders 
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necessary  to  the  creation  of  preferred  stock.  And  as  regards  the 
common  stock  there  was  none  to  allot  when  the  secretary  assumed 
to  allot  to  Rodman,  and  there  could  be  no  validation  of  an  utterly 
futile  act. 

The  appeal  fails  and  should  be  dismissed  with  costs. 

Higginbotham’s  case. 

Moss,  C.J.O.: — This  appeal  was  argued  at  the  same  time  and 
by  the  same  counsel  as  the  appeals  in  Galloway’s  and  Rodman’s 
cases.  The  main  facts  are  the  same  as  in  those  cases,  but  it 
differs  from  them  in  several  particulars. 

The  applications  were  made  in  February,  1902.  The  allotment 
of  shares  was  professed  to  be  made  by  the  secretary,  and  the  notice 
thereof  given  in  the  same  manner  and  under  the  same  circum- 
stances and  authority  as  in  the  other  cases.  But  at  this  time 
the  company  had  not  disposed  of  all  the  shares  which  it  had  assumed 
to  set  apart  and  treat  as  common  stock,  and  there  were  shares 
which  could  have  been  allotted. 

When  Higginbotham  signed  the  application,  it  was  agreed 
that  instead  of  making  payment  according  to  the  terms  of  the 
prospectus  he  should  give  his  promissory  note  for  $1,000  payable 
one  year  after  date.  Accordingly  he  signed  and  delivered  his  note 
for  that  amount  dated  the  20th  February,  1902.  Nothing  more 
took  place  until  shortly  before  the  note  fell  due,  when  he  received 
a notice  from  the  Standard  Bank  to  the  effect  that  it  was  due  and 
payable  on  the  23rd  February,  1903.  He  thereupon  wrote  the 
company  stating  that  there  was  an  agreement  with  Hunter,  the 
agent  procuring  his  application,  that  the  note  would  be  renewed 
and  that  the  dividends  were  to  be  applied  in  reduction,  and  asking 
several  questions  about  the  progress  of  the  business.  To  this 
he  received  a repty  that  the  best  that  could  be  done  was  that  if 
he  sent  a cheque  for  $200  or  $250  they  would  renew  for  balance. 
No  answer  was  made  to  his  questions  concerning  the  business. 

He  thereupon  wrote  enclosing  his  cheque  for  $50  and  a note 
for  $150  payable  30  days  after  date  and  another  note  for  $800 
payable  one  year  after  date  (23rd  February,  1903).  These  were 
accepted,  and  on  the  20th  March,  1903,  he  paid  and  retired  the 
$150  note.  Nothing  more  seems  to  have  occurred  until  the  11th 
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May,  1903,  when  the  annual  meeting  of  shareholders  was  held. 
Higginbotham  was  present,  and,  apparently  in  consequence  of  some 
discussion  as  to  the  affairs  of  the  company,  moved  a resolution 
referring  it  to  a committee  to  look  into  the  books,  accounts,  and 
agreements  of  the  company  and  report.  Subsequently  he  moved 
another  resolution  that  the  meeting  adjourn  until  the  27th  May 
and  that  the  committee  appoint  an  auditor  to  go  over  the  books 
in  the  meantime.  He  was  again  present  on  the  27th  May,  when 
it  was  resolved  to  wind  up  the  company,  and  Mr.  Wade  was  ap- 
pointed liquidator.  And  on  Higginbotham’s  motion  three  inspec- 
tors were  appointed. 

It  was  argued  that  by  his  payments  and  attendance  and  conduct 
at  the  meetings  he  has  precluded  himself  from  now  setting  up 
that  he  is  not  a shareholder.  But  as  in  Rodman’s  case  there  is 
an  admission  that  Higginbotham  had  no  notice  until  after  the 
liquidation  of  any  irregularities  in  the  creation  of  the  preference 
stock,  and  there  is  nothing  to  shew  that  he  was  aware  of  the  irre- 
gularities in  connection  with  the  allotment  of  shares.  In  order 
to  impute  to  a person  a contract  to  take  shares,  something  like 
a contract  must  be  established  or  something  shewn  which  pre- 
vents him  from  saying  there  is  not  a contract.  Here  there  was 
nothing  in  the  records  to  shew  that  he  was  a shareholder  except 
entries  in  the  imperfect  stock  book  or  ledger. 

It  is  not  to  be  supposed  that  if  Higginbotham  had  been  told  or  had 
become  aware  that  there  was  in  fact  no  preference  stock  he  would 
not  have  objected,  but  would  still  have  made  the  payments  and 
conducted  himself  as  he  did.  On  the  contrary,  it  is  reasonable  to 
suppose  that  if  he  had  been  informed  of  the  true  state  of  the  case 
he  would  have  declined  to  proceed  further  with  the  transaction. 
There  being  no  contract  in  fact,  both  by  reason  of  there  being  no. 
preferred  stock  in  existence  and  of  the  want  of  allotment,  making; 
payments  in  ignorance  of  these  facts  is  not  a conclusive  act. 

Nor  can  it  be  said  that  attending,  while  in  the  same  condition 
of  ignorance,  a couple  of  meetings  when  the  company  was  in  the 
throes  of  dissolution  is  such  an  active  participation  in  the  affairs 
and  business  as  to  debar  any  question  as  to  the  status  of  an  alleged 
shareholder. 

If  there  was  any  holding  of  himself  out  as  a shareholder  by 
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Higginbotham,  it  was  not  under  circumstances  which  could  affect 
creditors  or  create  any  change  of  position  to  their  prejudice. 

The  result  is  that  neither  by  contract  nor  by  estoppel  should 
Higginbotham  be  held  liable  as  a contributory. 

The  appeal  must  be  dismissed  with  costs. 


Moss,  C.J.O. 


E.  B.  B. 
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April  23. 


[IN  THE  COURT  OF  APPEAL.] 
Wright  y.  Grand  Trunk  R.W.  Co. 


Railway — Negligence — Injury  to  Person  Crossing  Track — Failure  to  Look  for 
Train — Contributory  Negligence — Case  for  Jury. 

The  plaintiff  was  injured  by  being  run  over  at  a highway  crossing  by  a train 
moving  reversely,  and  brought  this  action  to  recover  damages  for  his  in- 
juries. The  jury  found  that  the  plaintiff’s  injury  was  caused  by  the  de- 
fendants’ negligence  in  not  using  sufficient  signals  to  attract  his  attention, 
that  the  conductor  was  not  on  the  rear  end  of  the  car,  and  that  the  plaintiff 
could  not  by  the  exercise  of  ordinary  care  have  avoided  the  injury.  The 
train  was  coming  from  the  east,  and  the  plaintiff  on  approaching  the  track 
looked  to  the  east  and  did  not  see  it,  his  view  being  obstructed,  and,  his 
attention  being  directed  to  a train  standing  at  the  station  to  the  west , 
did  not  again  look  to  the  east  when,  just  before  attempting  to  cross,  he 
might  have  seen  the  train  approaching: — 

Held,  that  it  was  not  so  clearly  manifest  that  the  plaintiff  was  the  cause  of 
his  own  injury  that  there  was  nothing  to  leave  to  the  jury;  although  the 
plaintiff  might  be  guilty  of  some  neglect  in  approaching  the  track,  it  was 
for  the  jury  to  say  whether  the  defendants  might  not  still  have  avoided 
the  accident  if  they  had  discharged  their  statutory  duty;  the  case  was 
properly  left  to  the  jury;  and  their  findings  were  sufficient  to  support  a 
verdict  for  the  plaintiff. 

Decision  of  a Divisional  Court  reversed. 


Appeal  by  the  plaintiff  from  an  order  of  a Divisional  Court 
(Boyd,  C.,  MacMahon  and  Teetzel,  JJ.),  setting  aside  the  judg- 
ment for  the  plaintiff  directed  by  Meredith,  J.,  to  be  entered  upon 
the  findings  of  a jury,  and  dismissing  the  action. 

The  plaintiff  was  run  over  at  a highway  crossing  by  a train 
moving  reversely,  and  brought  this  action  to  recover  damages 
for  his  injuries.  The  facts  are  stated  in  the  judgment. 
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The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow,  Mac- 
laren,  JJ.A.,  and  Clute,  J.,  on  the  22nd  and  23rd  January,  1906. 

W.  Proudfoot,  K.C.,  for  the  plaintiff,  appellant. 

W.  R.  Riddell,  K.C.,  for  the  defendants. 

April  23.  The  judgment  of  the  Court  was  delivered  by  Clute, 
J.: — The  jury  have  found  that  the  plaintiff’s  injury  was  caused 
by  the  defendants’  negligence  in  not  using  sufficient  signals  to 
attract  his  attention,  and  that  the  conductor  was  not  on  the  rear 
end  of  the  car.  They  also  find  that  the  plaintiff  could  not  by  the 
exercise  of  ordinary  care  have  avoided  the  injury. 

Having  regard  to  the  facts  of  the  case  and  the  charge  of  the 
learned  Judge,  the  meaning  of  the  findings  is  that  the  defendants 
did  not  discharge  their  statutory  duty  by  sounding  the  whistle 
and  ringing  the  bell  and  that  there  was  no  one  on  the  front  at 
the  rear  car  as  the  train  was  being  backed  into  the  siding. 

There  is  sufficient  evidence  to  support  these  findings,  and  the 
plaintiff  is  entitled  to  retain  the  judgment  entered  for  him  at  the 
trial,  unless  it  appears  that  the  plaintiff  was  the  cause  of  his  own 
injury.  It  is  upon  this  ground  that  the  judgment  appealed  from 
proceeds.  That  is,  that,  notwithstanding  the  finding  of  the  jury 
that  there  was  no  want  of  care  on  the  part  of  the  plaintiff,  yet  it  is 
so  clearly  manifest  that  he  was  the  cause  of  the  injuries  complained 
of  that  there  was  neither  any  fact  or  inference  from  fact  to  be  left 
to  the  jury  to  decide. 

The  able  argument  of  Mr.  Riddell  amounts  to  this:  that  had 
the  plaintiff  looked  east  when  he  might  have  done  so,  he  must  have 
seen  the  backing  train,  and  had  he  seen  it  he  could  and  should 
have  avoided  the  accident,  and  his  neglecting  to  look  was  the  cause 
of  the  accident.  I by  no  means  assent  to  this  view,  even  if  the 
facts  in  the  present  case  could  be  so  stated,  because  it  might  well 
be,  in  my  judgment,  that,  although  the  plaintiff  might  be  guilty 
of  some  neglect  in  approaching  the  track,  it  is  still  for  the  jury 
to  say  whether  the  defendants  might  not  still  have  avoided  the 
accident  if  they  had  discharged  their  statutory  duty,  the  neglect 
of  which  was  the  sine  qua  non  of  the  injury.  But  in  the  present 
case  there  were  excuses  offered  for  the  omission  of  the  plaintiff  to 
look  east,  after  he  had  done  so  in  approaching  the  track. 

The  plaintiff  puts  it  in  this  way:  As  he  was  approaching  the 
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crossing,  and  about  20  rods  distant,  he  saw  a long  train  going  east — 
very  fast — and  looking  to  the  west  he  saw  a train  come  into 
the  station  and  stop  there.  He  then  looked  to  the  east  just  before 
he  got  to  the  track  and  did  not  see  anything. 

“Q.  Anything  to  obstruct  your  view?  A.  Yes. 

Q.  What?  A.  There  was  the  tavern  and  those  trees  that  I 
could  not  see  it. 

Q.  Was  there  anything  else?  A.  I see  cars  over  to  this  side 
standing  there. 

Q.  Then  you  got  to  the  track  and  looked  to  the  east?  A.  Yes.” 

He  then  looked  to  the  west,  his  attention  being  drawn  in  that 
direction  by  the  steam  which  was  escaping  from  the  express  train 
which  had  just  come  in,  and  so  he  passed  on  to  the  track  without 
again  looking  to  the  east. 

It  was  natural,  I think,  that  the  plaintiff,  having  seen  a train 
pass  to  the  east  and  seeing  a train  standing  on  the  track,  should 
give  his  attention  where  the  danger  appeared — to  the  west.  At 
all  events  it  was  for  the  jury  to  say  whether  the  reason  given  for 
not  having  seen  the  train  was  sufficient.  It  is  for  the  jury  to  say, 
under  all  the  circumstances,  whether  the  plaintiff  exercised  reason- 
able care:  Vallee  v.  Grand  Trunk  R.W.  Co.  (1901),  1 O.L.R.  224. 
The  facts  and  the  inferences  from  the  facts  in  this  case  require  to  be 
pronounced  upon.  They  are  such  as,  it  is  not  too  much  to  say, 
might  lead  different  minds  to  different  conclusions.  There  is 
nothing  in  the  nature  of  an  admission,  either  express  or  implied, 
that  the  plaintiff  was  the  author  of  his  own  injury. 

I think  the  case  was  properly  left  to  the  jury,  and  that  their 
findings  are  sufficient  to  support  the  judgment  entered  at  the  trial. 

See  the  judgment  of  the  Privy  Council  in  Peart  v.  Grand  Trunk 
R.W.  Co.  (1886),  now  reported  in  10  O.L.R.  753  (Appendix  I.) 

The  judgment  of  the  trial  Judge  should  be  restored  with  costs 
of  this  appeal  and  of  the  Divisional  Court  to  the  plaintiff. 


E.  B.  B. 
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Hodgins  v.  Banting. 


Medical  Practitioner — Action  against,  for  Malpractice — Trial  without  Jury  — 
N egligence — Evidence — Costs . 

It  is  now  the  general  rule,  as  recognized  in  Town  v.  Archer  (1902),  4 O.L.R. 
383,  that  actions  against  physicians  or  surgeons  for  malpractice,  where 
the  facts  are  not  so  much  in  dispute  as  the  deductions  of  skilled  witnesses 
upon  the  method  of  treatment  disclosed,  shall  be  tried  without  a jury. 

The  negligence  complained  of  in  this  case  was  in  setting  and  treating  a fracture 
of  the  plaintiff’s  leg,  the  result  being  a shortened  leg  and  a slightly  everted 
foot: — 

Held,  that  this  result  could  not  be  invoked  as  sufficient  evidence  of  negligence, 
on  the  doctrine  of  res  ipsa  loquitur ; and  that  the  defendant’s  treatment 
was  not  to  be  condemned  because  somebody  else  of  perhaps  equal  skill 
would  have  pursued  another  course;  and  there  being  no  lack  of  care  and 
attention  on  the  defendant’s  part,  and  the  evidence  not  disclosing  any 
piece  of  negligence  or  ignorance  which  could  be  classed  under  the  head  of 
malpractice,  the  action  was  dismissed. 

Upon  consideration  of  a number  of  circumstances,  one  of  them  being  that 
the  action  was  defended  by  a medical  protection  society,  the  plaintiff  was 
relieved  from  payment  of  the  costs  of  the  defence  upon  condition  of  the 
proper  fees  of  the  defendant  for  his  treatment  being  paid. 


Action  by  a farmer  against  a physician  and  surgeon  to  recover 
damages  for  negligent  and  unskilful  treatment  of  the  plaintiff 
in  setting  a broken  leg.  The  facts  are  stated  in  the  judgment. 


The  action  was  tried  before  Boyd,  C.,  without  a jury,  at  London, 
on  the  23rd,  24th,  and  25th  April,  1906. 

T.  G.  Meredith,  K.C.,  for  the  plaintiff. 

J.  M.  McEvoy,  for  the  defendant. 


May  1.  Boyd,  C.: — The  complaint  of  the  plaintiff,  as  pointed 
by  the  particulars,  is  thus  set  forth,  that  the  defendant  failed  to 
employ  the  ordinary  and  usual  skill  of  a medical  practitioner 
“in  setting  and  treating  a fracture  of  both  bones  of  the  lower  third 
of  the  plaintiff’s  leg,  and  in  permitting  the  overriding  and  over- 
lapping of  the  two  bones  and  the  shortening  of  the  plaintiff’s  said 
leg.” 

According  to  the  now  general  rule  recognized  in  Town  v.  Archer 
(1902),  4 O.L.R.  383,  in  charges  of  medical  malpractice,  where 
facts  are  not  so  much  in  dispute  as  the  deductions  of  skilled  wit- 
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nesses  upon  the  method  of  treatment  disclosed  by  the  facts,  I 
directed  that  the  jury  should  be  dispensed  with,  and  the  case  was 
tried  without  a jury. 

Upon  the  close  of  the  evidence,  and  after  hearing  counsel  for 
the  plaintiff,  I expressed  my  opinion  as  being  adverse  to  his  success, 
but  withheld  the  final  disposition  of  the  trial  till  I had  further 
considered  all  the  evidence.  Further  reflection  confirms  my  original 
opinion. 

There  is  no  complaint  of  any  error  in  diagnosis — what  is  relied 
on  by  the  plaintiff  is  want  of  competent  skill  in  treatment.  The 
unfortunate  result  in  this  case  of  a somewhat  shortened  leg  and 
a slightly  everted  foot  cannot  be  invoked  as  sufficient  evidence  of 
neglect  on  the  doctrine  of  res  ipsa  loquitur;  for  it  is  well  ascertained 
both  in  books  of  authority  cited  and  in  the  oral  evidence  that  it 
is  a very  common  result  of  fractures  that  some  deformity  will 
result  even  with  the  most  skilled  treatment  of  modern  surgery. 
One  of  the  experts  called  for  the  plaintiff,  Dr.  McEachren,  said 
that  the  shortening  in  this  case,  about  half  an  inch,  is  very  near 
the  average,  and  that,  in  his  opinion,  it  should  be  regarded  as  a 
fairly  good  result. 

His  criticism  was  chiefly  addressed  to  the  placing  of  the  foot 
by  the  plaintiff  in  its  natural  position  on  the  foot-rest  attached  to 
the  posterior  splint,  and  he  maintained  that  the  proper  method 
was  to  adjust  it  with  an  inverted  position,  so  as  to  overcome  the 
usual  result  of  an  everted  foot  in  such  fractures.  But  therein 
I think  he  stood  alone;  the  others  who  spoke  upon  this  detail 
justified  the  practice  of  the  defendant. 

Many  of  the  doctors  favoured  the  use  of  lateral  splints,  but 
the  absence  of  them  in  this  case  was  not  condemned  by  the  great 
majority  of  all  who  were  called. 

The  evidence  altogether,  to  my  mind,  shewed  that  in  country 
practice  the  surgeon,  possessing  reasonable  skill,  can  safely  ex- 
temporize what  he  deems  to  be  a suitable  method  of  treatment 
for  the  particular  case  in  hand,  and  that  he  is  not  to  be  condemned 
because  somebody  else  of  perhaps  equal  skill  would  have  pursued 
another  course.  There  was  no  lack  of  care  and  attention  on  the 
part  of  the  defendant,  and  I cannot  put  my  finger  upon  any  piece 
of  negligence  or  ignorance  in  his  method  of  treatment  which  could 
be  classed  under  the  head  of  malpractice. 
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I am  disposed  to  withhold  costs  in  this  case,  influenced  by  sev- 
eral considerations:  in  my  discretion,  I took  away  the  trial  by 

jury,  on  which  the  plaintiff  probably  relied;  the  plaintiff  was  ad- 
vised by  two  local  practitioners  that  the  impaired  condition  of 
his  leg  at  the  close  of  the  defendant's  treatment  was  attributable 
to  some  want  of  skill  therein,  and  honestly  proceeded  upon  that 
advice;  and  the  defendant  is  backed  by  an  association  of  fellow 
practitioners,  organized  as  a medical  protection  society,  who  take 
up  proper  cases  free  of  expense  to  the  doctor  who  is  sued.  I do 
not  question  the  propriety  of  such  a combination;  it  is  sanctioned 
by  English  precedent;  but  in  a case  of  honest  belief  that  injury 
has  been  done,  and  where  medical  opinions  differ  as  to  the  propriety 
of  the  treatment,  it  seems  hard  to  cast  the  costs  of  unsuccessful 
litigation  with  the  association  upon  the  individual  who  is  burdened 
with  the  deformity  after  he  had  paid  for  and  expected  a better 
result. 

The  action  is,  therefore,  dismissed  without  costs;  if  the  proper 
fees  of  the  defendant  for  his  treatment  have  not  been  yet  paid, 
they  should  be  paid  as  a condition  of  the  plaintiff  being  relieved 
from  the  costs. 


Boyd,  C. 
1906 

Hodgins 

V. 

Banting. 


E.  B.  B. 
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[CLUTE,  J.] 

Murphy  et  al.  y.  Corry  et  al. 

Practice — Reference  for  Trial — Motion  for  Judgment — Costs. 

Where  there  is  a reference  to  a Master  or  Referee  to  try  an  action  and  dispose 
of  the  costs,  a motion  to  the  Court  for  judgment  on  his  report  is  necessary. 

Motion  by  the  plaintiffs  for  judgment  upon  the  report  of  the 
local  Master  at  Ottawa,  dated  the  13th  March,  1906,  upon  a refer- 
ence for  trial  of  the  action  and  counterclaim. 

The  motion  was  heard  by  Clute,  J.,  at  the  Ottawa  Weekly 
Court,  on  the  1st  April,  1906. 

C.  J.  R.  Bethune,  for  the  plaintiffs. 

W.  J.  Code,  for  the  defendants,  objected  that  a motion  for 
judgment  was  unnecessary. 

April  7.  Clute,  J.: — The  Master  made  his  report  on  the  13th 
March,  1906,  finding  that  there  was  due  to  the  plaintiffs  the  sum 
of  $1,369.37;  that  the  defendants  were  not  entitled  to  recover 
any  sum  from  the  plaintiffs  in  respect  of  their  counterclaim;  and 
that  the  plaintiffs  are  entitled  to  recover  their  costs  of  this  action. 

No  ground  was  shewn  why  the  report  should  not  be  confirmed 
and  judgment  entered  for  the  amount  found  by  the  Master;  but 
the  defendants’  counsel  urged  that,  inasmuch  as  the  Master  was 
to  try  the  case  and  dispose  of  the  costs,  judgment  might  be  entered 
without  motion  for  judgment. 

1 find  that  this  is  not  the  practice  at  Toronto,  nor  do  I think 
that  it  is  so  provided  for  by  the  Rules.  There  is  no  order  for 
judgment,  but  an  order  simply  to  try  the  issues,  and  1 think  a 
motion  for  judgment  is  necessary. 

The  report  is  confirmed,  and  judgment  may  be  entered  in 
terms  thereof,  with  costs  of  the  motion  to  the  plaintiffs. 


E.  B.  B. 
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[IN  THE  COURT  OF  APPEAL  ] 

Craig  y.  McKay  et  al. 

Bankruptcy  and  Insolvency — Preference — Statutory  Presumption — Rebuttal — 
Transaction  before  1897 — Circumstances  Rebutting  Intent  to  Prefer — 
Registry  Laws — Assignment  for  Creditors — Mortgage — Priorities. 

At  the  revision  of  the  Ontario  statutes  in  1897,  the  words  “primd  facie” 
were  inserted  after  the  word  “ presumed,”  where  it  occurs  in  sub-secs.  3 
and  4 of  sec.  2 of  ch.  147,  and  the  doubt  whether  the  presumption  was 
rebuttable  was  thereby  set  at  rest;  but  even  under  the  language  of  sub-sec. 
2 (6)  of  sec.  2 of  the  Act  of  1887,  i.e.,  without  the  words  11  primd  facie  ” 
the  presumption  was  rebuttable;  and  in  the  case  of  a mortgage  of  land 
to  secure  a debt,  made  on  the  15th  October,  1896,  to  the  defendants,  fol- 
lowed on  the  21st  October,  1896,  by  an  assignment  by  the  mortgagor  to 
the  plaintiff  for  the  benefit  of  creditors,  the  defendants  were  entitled  to 
shew  that  there  was  no  intent  to  prefer. 

Lawson  v.  McGeoch  (1893),  20  A.R.  464,  followed. 

Held,  also,  upon  the  evidence,  that  the  presumption  of  intent  to  prefer  was 
rebutted. 

Held,  also,  that  the  plaintiff,  as  assignee  for  the  benefit  of  creditors,  occupied 
no  higher  position  than  his  assignor,  and  could  not  be  regarded  as  a sub- 
sequent purchaser  for  valuable  consideration,  within  the  meaning  of  the 
Registry  Act,  so  as  to  avail  himself  of  its  provisions  with  regard  to  the 
registration  of  the  assignment  before  the  mortgage. 

Appeal  by  the  plaintiff  from  the  judgment  of  Falconbridge, 
C.J.K.B.,  at  the  second  trial,  dismissing  the  action.  The  facts  of 
the  case  appear  in  the  report  of  the  decision  of  a Divisional  Court, 
8 O.L.R.  651,  directing  a new  trial,  and  in  the  opinion  of  Moss, 
C.J.O.,  infra. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow,  and 
Maclaren,  JJ.A.,  on  the  24th  and  25th  January,  1906. 

F.  Arnoldi,  K.C.,  and  P.  McDonald,  for  the  appellant. 

W . M.  Douglas,  K.C.,  for  the  defendants,  respondents. 


March  28.  The  judgment  of  the  Court  was  delivered  by  Moss, 
C J.O. : — The  plaintiff  in  this  action,  suing  as  the  assignee  of  one 
Miles  O’Reilly  Yandecar,  seeks  to  have  an  instrument  of  mortgage 
dated  the  15th  October,  1896,  made  by  Vandecar  in  favour  of 
the  defendants,  McKay  & Bicknell,  for  securing  payment  to  them 
of  $250  on  the  15th  October,  1897,  with  interest  in  the  meantime, 
declared  void  and  set  aside  as  fraudulent  against  the  creditors  of 
the  mortgagor  Vandecar. 
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The  assignment  under  which  the  plaintiff  claims  was  executed 
by  the  mortgagor  on  the  21st  October,  1896.  This  action  was 
commenced  on  the  31st  July,  1902.  It  was  first  tried  by  Britton, 
J.,  who  dismissed  it,  on  the  ground  that  under  the  circumstances 
appearing  upon  the  evidence  the  plaintiff  had  no  status  to  sue. 
Upon  appeal  to  a Divisional  Court  this  ruling  was  reversed,  Iding- 
ton,  J.,  dissenting:  (1904),  8 O.L.R.  651. 

Before  the  Divisional  Court  the  plaintiff  sought  judgment  in 
his  favour  on  the  ground  that,  as  the  language  of  sub-sec.  2 ( b ) of 
sec.  2 of  the  Act  respecting  Assignments  and  Preferences,  1887, 
stood  when  the  assignment  was  made,  there  was  an  irrebuttable 
presumption  that  the  impeached  mortgage  was  made  with  the 
intent  to  give  an  unjust  preference.  This  contention  was  not  given 
effect  to,  and  a new  trial  was  directed  in  order  that  the  case  should 
be  fully  tried  on  its  merits. 

The  new  trial  took  place  before  the  Chief  Justice  of  the  King’s 
Bench,  who  dismissed  the  action. 

The  plaintiff  thereupon  applied  for  and  obtained  leave  to  appeal 
direct  to  this  Court.  On  the  argument  of  the  appeal  an  objection 
that  the  case  was  not  one  in  which  leave  could  properly  be  granted 
was  withdrawn. 

The  principal  question  raised  and  discussed  was  the  once  much- 
debated  point  whether,  the  mortgage  having  been  executed  within 
60  days  before  the  assignment,  it  was  to  be  conclusively  presumed 
to  have  been  made  with  intent  to  give  a preference,  and  that  the 
presumption  was  not  to  be  rebutted  in  any  manner  whatever,  or 
whether  the  presumption  was  rebuttable,  subject  to  be  overcome 
by  evidence. 

The  question  was  set  at  rest  as  to  all  transactions  occurring 
after  the  31st  December,  1897,  by  the  action  of  the  commissioners 
for  the  revision  and  consolidation  of  the  statutes,  in  inserting 
after  the  word  “presumed”  where  it  occurs  in  sub-secs.  3 and  4 
of  sec.  2 of  R.S.O.  1897,  ch.  147,  the  words  “ prim, a facie.”  But 
the  circumstances  of  this  case  permit  the  reagitation  of  the  question. 

For  the  plaintiff  it  was  strongly  contended  that  the  point  re- 
mains open  and  undetermined,  and  that  the  strength  of  reasoning 
and  the  weight  of  authority  lead  to  the  conclusion  that  the  presump- 
tion was — prior  to  the  amendment  of  1897 — irrebuttable. 

But  the  result  of  the  decisions  in  our  Courts,  beginning  with 
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Newton  v.  Ontario  Bank  (1867),  13  Gr.  652,  and  ending  with  Law- 
son  v.  McGeoch  (1893),  20  A.R.  464,  is  against  this  contention. 
There  is  opposed  to  it  a great  body  of  judicial  opinion  to  be  found 
in  the  cases  preceding  Lawson  v.  McGeoch  (supra).  In  that  case 
the  Judges  of  the  Divisional  Court  were  manifestly  of  the  opinion 
that  the  presumption  was  capable  of  being  rebutted:  22  O.R.  474. 
The  decision  was  unanimously  affirmed  in  this  Court,  and  as 
regards  opinions  expressed,  Osier,  J.A.,  must  be  considered 
as  standing  alone  in  favour  of  the  absolutely  irrebuttable  nature 
of  the  presumption.  So  far,  therefore,  as  this  Court  is  concerned, 
the  actual  decision  in  Lawson  v.  McGeoch  must  be  regarded  as  an 
affirmance  of  the  principle  that  the  presumption  was  capable  of 
being  rebutted.  That  this  was  the  intention  of  the  Legislature 
is  made  plain  by  the  action  of  the  commissioners  for  the  revision 
and  consolidation  of  the  statutes  already  referred  to. 

The  Act  60  Viet.  ch.  3,  making  provision  for  the  work  of  the 
commissioners,  empowered  them,  amongst  other  things,  to  make 
such  minor  amendments  as  were  necessary  to  bring  out  more  clearly 
what  they  deemed  to  be  the  intention  of  the  Legislature  (sec.  3, 
in  part).  And  it  may  safely  be  assumed  that  the  commissioners, 
among  whom  were  a number  of  the  Judges  before  whom  the  question 
had  come  in  their  judicial  capacity,  fully  satisfied  themselves  that 
in  making  the  amendment  they  were  giving  clear  expression  to 
the  intention  of  the  Legislature. 

The  plaintiff  further  contended  that,  assuming  the  presumption 
not  to  be  irrebuttable,  the  defendants  had  failed  to  shew  a bond 
fide  transaction  not  invalid  or  void  against  the  plaintiff,  as  assignee 
representing  the  creditors  of  the  mortgagor,  Vandecar. 

The  defendants  testified  in  their  own  behalf,  and  the  learned 
Chief  Justice  believed  and  accepted  their  testimony.  He  ex- 
pressed himself  as  favourably  impressed  by  their  manner  and  de- 
meanour, as  well  as  by  their  evidence,  and  there  is  nothing  on  the 
face  of  their  testimony,  or  in  the  circumstances  to  which  our  at- 
tention was  forcibly  drawn  by  counsel  for  the  plaintiff,  to  lead  to 
a contrary  view. 

The  existence  of  the  indebtedness  to  the  defendants  and  their 
right  to  be  paid  at  the  time  when  the  mortgage  was  given  was 
beyond  dispute.  That  the  mortgagor  was  possessed  of  consider- 
able means  was  equally  certain.  Indeed  the  evidence  seems  to 
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shew  that  valuing  his  farms,  farm  stock,  implements,  grain,  and 
other  personal  property,  not  by  the  standard  of  a forced  assignee’s 
sale,  but  as  on  dealings  in  the  ordinary  course,  his  assets  consider- 
ably exceeded  his  indebtedness.  He  was  in  good  repute  among 
his  neighbours  and  those  with  whom  he  was  dealing,  and  there  was 
no  reason  for  the  defendants,  McKay  & Bicknell,  or  any  one  else, 
supposing  that  he  was  unable  to  pay  his  debts  in  full,  or  that  he 
was  contemplating  making  an  assignment.  He  was  asked  for  and 
gave  security  for  a debt  which  he  owed  upon  property  of  which 
he  was  the  owner. 

It  was  urged  that  at  the  time  he  had  just  failed  in  an  action  at 
law,  and  that  the  costs  were  being  taxed  against  him.  But  there 
was  no  reason  in  that  preventing  him  from  securing  a creditor. 
The  amount  of  the  taxed  costs  was  not  large,  and,  even  if  they 
were  not  paid  and  execution  issued,  that  would  not  entitle  the 
execution  creditor  to  assail  the  mortgage  to  the  defendants.  The 
defendants  accepted  the  mortgage  without  knowledge  of  inability 
to  pay  or  of  any  intention  to  go  into  insolvency  or  make  an  assign- 
ment. There  appears  to  be  an  entire  absence  of  intent  to  prefer. 
The  defendants  had  before  them  a statement  made  by  the  mort- 
gagor of  his  property,  from  which  they  might  well  conclude  that  he 
was  well  able  to  pay  all  claims  against  him.  And  if  the  evidence 
of  value  be  gone  into,  it  appears  fully  to  support  the  correctness 
of  the  statement.  It  is  true  the  farm  of  150  acres  over  which  the 
mortgage  was  given  was  finally  knocked  down  to  the  plaintiff  at 
$4,200,  or  $1,300  less  than  the  mortgagor  valued  it  at,  but  the  plain- 
tiff was  both  seller  and  purchaser.  He  had  arranged  beforehand 
with  a neighbour  or  friend  to  bid  for  him,  and  it  is  not  easy  to  bring 
to  light  all  the  subtle  influences  to  prevent  competition  that  can 
be  put  in  practice  in  such  a case.  The  prices  at  which  the  stock 
and  hay  were  disposed  of  seem  somewhat  surprising,  but  there 
may  have  been  satisfactory  reasons  why  they  did  not  realize  more. 
But  without  pursuing  this  further,  it  is  sufficient  to  shew  that  there 
were  very  reasonable  grounds  for  the  defendants  believing  that  their 
mortgagor  was  a man  of  substance,  well  able  to  pay  his  debts. 

Stress  was  laid  upon  the  defendants’  failure  to  mention  their 
security  when  making  proof  of  their  claim,  of  their  delay  in  regis- 
tering the  mortgage,  of  their  borrowing  money  on  an  assignment 
of  it,  after  the  day  for  payment  had  arrived,  and  their  delay  in 
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taking  steps  to  enforce  it.  They  gave  their  explanation  of  these 
matters  in  a manner  that  satisfied  the  Chief  Justice.  His  opinion 
as  to  their  credibility  was  not  affected  thereby,  and  there  is  no 
reason  for  differing  from  him  in  that  respect. 

The  plaintiff  also  insisted  that,  inasmuch  as  the  assignment 
was  registered  before  the  mortgage,  he  was  entitled  to  the  benefit 
of  the  registry  law.  But  the  plaintiff  is  not  a subsequent  pur- 
chaser for  valuable  consideration,  within  the  meaning  of  the 
Registry  Act,  so  as  to  avail  himself  of  its  provisions  with  regard  to 
priority  of  registration.  As  transferree  of  the  assignor's  property, 
he  occupies  no  higher  position  than  the  assignor.  The  assign- 
ment passes  the  rights  of  the  assignor  as  he  possessed  them,  and, 
save  in  so  far  as  the  Assignments  and  Preferences  Act  confers 
special  rights,  the  assignee  represents  the  assignor.  As  said  by 
Osier,  J.A.,  in  Kitching  v.  Hicks  (1884),  6 O.R.  739,  at  p.  749, 
“The  assignee  is  merely  the  legal  representative  of  the  debtor 
with  such  right  as  he  would  have  if  not  bankrupt,  and  no  other." 
See  also  .Robinson  v.  Cook  (1884),  6 O.R.  590,  at  p.  594.  And  as 
regards  the  effect  of  the  registry  law,  Collver  v.  Shaw  (1873), 
19  Gr.  599,  is  exactly  in  point,  and  has  not  been  questioned  in 
any  subsequent  case. 

The  appeal  must  be  dismissed  with  costs. 
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[IN  THE  COURT  OF  APPEAL.] 


Wallace  y.  Temiskaming  and  Northern  Ontario 
Railway  Commission. 


Contract — Supply  of  Railway  Material — Payment — Certificate  of  Railway 
Commission’s  Engineer — Condition  Precedent — Interference  by  Commission 
with  Engineer — Fraud — Hindering  Performance  of  Condition — Monthly 
Estimates — Finality. 

The  plaintiff  supplied  the  defendants  with  railway  ties  under  a written  con- 
tract, which  provided  that  90  per  cent,  of  the  value  of  the  ties  delivered 
and  accepted  was  to  be  paid  monthly  on  the  written  certificate  of  the 
engineer,  which  was  to  be  a condition  precedent  to  the  right  of  the  plaintiff 
to  be  paid  the  90  per  cent.,  or  any  part  thereof;  the  remaining  10  per  cent, 
to  be  retained  until  the  final  completion  of  the  whole  work  to  the  satis- 
faction of  the  engineer,  whereupon  the  engineer  was  to  give  the  final  cer- 
tificate accordingly,  and  such  10  per  cent.,  or  the  balance  payable  under 
the  contract,  was  to  be  paid  within  40  days  after  the  granting  of  such  final 
certificate,  which  was  also  to  be  a condition  precedent  to  the  right  of  the 
plaintiff  to  be  paid  the  10  per  cent.,  or  any  part  thereof;  and  it  was  declared 
that  the  word  “ engineer”  should  mean  the  chief  engineer  for  the  time 
being  appointed  by  the  defendants  having  control  of  the  work  of  construc- 
tion of  the  defendants’  line  of  railway: — 

Held,  that  under  this  contract  the  certificate  was  in  the  nature  of  a condition 
precedent,  and,  while  the  plaintiff  might  be  said  to  have  agreed  to  the  risk 
of  the  natural  bias  created  by  the  situation,  he  was  entitled  to  have  at  the 
hands  of  the  engineer,  the  defendants’  servant,  good  faith,  and  the  ex- 
pression of  his  own  honest  opinion.  The  employer  has  the  right  to  direct 
the  attention  of  the  certifying  official,  before  he  certifies,  to  alleged  defects 
of  performance,  and  to  ask  for  care  and  diligence  in  the  discharge  of  his 
duty,  but  he  has  no  right  to  dictate  or  impose  his  own  opinion;  and  any 
attempt  by  the  employer  to  do  so,  especially  if  yielded  to  by  the  servant, 
is  in  the  nature  of  a fraud,  or  is  at  all  events  evidence  of  fraud  which  will, 
if  established,  relieve  the  plaintiff  from  the  necessity  of  obtaining  the  cer- 
tificate— no  one  can  take  advantage  of  the  non-fulfilment  of  a condition 
the  performance  of  which  he  has  himself  hindered. 

And  held,  in  the  circumstances  of  this  case,  that  there  was  evidence  for  the 
jury  that  the  defendants  had  prevented  their  engineer  from  certifying; 
and  a nonsuit  was  set  aside  and  a new  trial  directed. 

Semble,  that  the  monthly  estimates  certified  to  by  the  engineer  under  the 
contract  were  final  as  to  the  quantities  mentioned  in  them. 

Judgment  of  Falconbridge,  C.J.K.B.,  reversed. 


C.  A. 
1906 

April  23. 


Appeal  by  the  plaintiff  from  the  judgment  of  Falconbridge, 
C.J.K.B.,  at  the  trial,  at  the  close  of  the  plaintiff’s  case,  with- 
drawing the  case  from  the  jury  and  dismissing  the  action  with 
costs. 

The  following  statement  of  facts  is  taken  from  the  judgment 
of  Garrow,  J.A.: — 

The  action  was  brought  to  recover  the  price  of  a quantity  of 
railway  ties  supplied  b}^  the  plaintiff  to  the  defendants  under  a 
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written  contract,  dated  the  19th  November,  1904,  whereby  the 
plaintiff  agreed  to  deliver  225,000  ties  on  the  defendants’  right  of 
way,  the  ties  to  be  made  from  sound  timber,  of  good  merchantable 
quality,  and  in  strict  compliance  in  all  respects  with  the  specifica- 
tions made  part  of  the  agreement,  said  ties  to  be  delivered  and 
piled  completely  ready  for  inspection  as  follows:  at  least  100,000 
on  or  before  the  1st  day  of  March,  1905;  75,000  on  or  before  the 
1st  day  of  July,  1905;  and  the  balance,  50,000,  on  or  before  the 
1st  day  of  October,  1905.  Payment  was  to  be  made  as  follows: 
about  90  per  cent,  of  the  value  of  the  ties  delivered  and  accepted 
to  be  made  monthly  on  the  written  certificate  of  the  engineer, 
such  certificate  to  be  a condition  precedent  to  the  right  of  the 
plaintiff  to  be  paid  the  said  90  per  cent.,  or  any  part  thereof;  the 
remaining  10  per  cent,  to  be  retained  until  the  final  completion 
of  the  whole  work  to  the  satisfaction  of  the  engineer,  whereupon 
the  engineer  was  to  give  the  final  certificate  accordingly,  and  such 
10  per  cent,  or  the  balance  payable  under  the  contract  was  to  be 
paid  within  40  days  after  the  granting  of  such  final  certificate, 
which  certificate,  it  was  declared,  should  also  be  a condition  pre- 
cedent to  the  right  of  the  plaintiff  to  be  paid  the  said  10  per  cent., 
or  any  part  thereof.  And  the  price  agreed  to  be  paid  was  for 
eedar  ties  27  cents,  for  tamarac..  ties  29  cents,  for  hemlock  ties 
25  cents,  and  for  Jack  pine  ties  29  cents.  And  the  argeement 
provided  that  the  word  “ engineer”  should  mean  the  chief  engineer 
for  the  time  being  appointed  by  the  defendants  having  control 
of  tlje  work  of  construction  of  the  defendants’  line  of  railway. 

The  specifications,  so  far  as  material,  are  as  follows: 

“Temiskaming  and  Northern  Ontario  Railway.” 

“Specification  for  225,000  ties. 

“1.  Ties  may  be  of  cedar,  tamarac,  hemlock,  or  Jack  pine. 
They  must  be  made  of  live,  straight  timber,  free  from  decay,  bad 
knots,  wind  shakes,  and  whatever  other  imperfections  there  may  be. 

“2.  If  made  from  the  round  tree  they  must  be  sawn  or  hewn 
.smooth  (and  free  from  score  hacks)  to  uniform  and  parallel  sur- 
faces on  two  sides.  Cedar  and  all  thick  bark  timber  must  be  peeled. 

“3.  If  sawn  square  from  large  timber  they  must  be  cut  through 
the  centre  of  the  log.  No  ties  sawn  on  three  sides  will  be  accepted. 

“4.  Ties  shall  be  of  the  following  dimensions : Flatted  ties  must 
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be  seven  inches  thick,  with  seven-inch  face.  Square  ties  must  be 
seven  inches  thick  with  nine  inches  face. 

“5.  Ties  of  smaller  size  or  of  twelve  inches  face  and  over,  and 
those  having  defects  in  manufacture  or  quality  of  material,  which 
would  not  render  them  unfit  for  use  in  side  tracks,  will  be  culled, 
and  the  Commission  will  accept  them  at  half  price. 

“6.  Ties  must  be  exactly  eight  feet  long,  with  ends  cut  square, 
and  all  face  measurements  shall  be  inside  the  bark  at  the  smallest 
end. 


“7.  Ties  shall  be  delivered  on  the  Commission’s  right  of  way, 
at  such  points  as  may  be  approved  by  the  tie  inspector,  and  shall 
be  piled  with  even  ends  on  one  side  of  each  pile,  on  a level  with 
and  not  less  than  eight  feet  long  nor  more  than  thirty  feet  from 
the  track,  allowing  at  least  three  feet  between  piles,  to  permit  of 
inspection  at  both  ends  of  tie. 

“8.  Ties  taken  from  the  water  shall  be  cross-piled  in  square 
piles  in  such  a manner  as  to  permit  free  circulation  of  air  around 
each  tie. 

“ 9.  The  Commission  will  not  be  responsible  for  any  ties  delivered 
on  its  property  until  inspected  and  accepted  by  the  tie  inspector. 
Satisfactory  evidence  must  be  furnished  when  required  by  the 
Commission  as  to  land  on  which  the  ties  have  been  cut,  that  the 
contractor  had  the  legal  right  to  cut  and  dispose  of  them,  and  that 
they  are  free  from  all  liens  and  attachments. 

“ 10.  Crown  dues  will  be  paid  by  the  Commission  on  all  ties 
cut  on  Crown  lands. 

“11.  The  decision  of  the  Commission’s  inspector  as  to  whether 
the  ties  conform  to  and  are  delivered  in  accordance  with  the  speci- 
fications shall  be  final.  ” 

Under  this  agreement  the  plaintiff’s  allegation  is  that  he  de- 
livered 199,800  tamarac  ties  at  29  cents,  151  ties  at  27  cents,  29,251 
Jack  pine  ties  at  29  cents,  and  13,722  No.  2 tamarac  (culls)  ties 
at  14J  cents  (see  par.  5 of  specifications),  in  all  of  the  value  of 
$68,455.25,  upon  which  he  has  been  paid  $54,736.55,  leaving  a 
balance  due  him  of  $13,717.70,  for  which  sum  with  interest  he  asks 
for  judgment. 

The  defendants  admit  the  delivery  and  acceptance  of  126,983 
tamarac  ties  at  29  cents,  591  cedar  ties  at  27  cents,  121,744  tamarac 
and  Jack  pine  culls  at  14|  cents,  and  241  cedar  culls  at  13 J cents, 
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of  the  total  value  of  $54,737.55,  which  sum  they  say  they  have  paid. 
They  plead  the  condition  precedent  of  the  engineer’s  certificate, 
and  say  that  in  the  month  of  June,  1905,  after  all  the  ties  had  been 
delivered,  the  defendants’  chief  engineer  issued  his  final  certi- 
ficate certifying  to  the  number  and  value  of  ties  as  above  stated, 
for  which  they  have  fully  paid. 

To  this  defence  the  plaintiff  pleaded  a replication  which,  so 
far  as  material,  sets  forth  that  the  ties  delivered  in  the  months' 
of  November  and  December,  1904,  and  January,  1905,  were  all 
duly  inspected  by  the  defendants’  engineer  or  his  agent,  and  marked 
or  stamped  with  the  name  of  the  defendants  and  accepted  by 
them  before  the  1st  day  of  February,  1905,  and  the  certificate 
of  the  defendants’  engineer  issued  to  such  effect,  and  that  all  the 
ties  so  delivered  were  duly  paid  for  (less,  of  course,  the  ten  per 
cent.) ; that  as  to  the  ties  delivered  during  the  months  of  February 
and  March,  1905,  when  the  delivery  was  finally  completed,  they 
were  duly  inspected  by  the  defendants’  engineer  or  his  agent, 
and  accepted  and  marked  with  the  name  or  stamp  of  the  defendants, 
and  a certificate  or  certificates  of  the  defendants  was  issued  to  such 
effect;  that  a further  inspection  was  made  in  the  month  of  May 
of  the  ties  which  had  not  been  actually  used;'  that  such  inspection 
was  not  a reasonable  or  correct  one;  that  the  inspectors  employed 
were  incompetent;  and  that,  in  consequence  thereof,  the  estimate 
of  the  value  of  said  ties  as  set  out  in  the  statement  of  defence, 
which  was  made  on  the  basis  of  such  inspection,  is  incorrect;  that 
if  any  certificate  required  to  be  issued  was  not  issued,  then  the 
issue  of  such  certificate  was  waived  by  the  defendants;  that  the 
defendants  wrongfully  prevented  their  engineer  from  certifying; 
that  the  certificate  of  the  defendants’  inspectors  was  final;  and 
that  the  defendants,  if  not  liable  under  the  contract,  are  liable 
to  pay  as  upon  a quantum  meruit. 

The  facts  as  disclosed  in  the  evidence  appear  to  be  as  follows. 
The  plaintiff  resides  at  North  Bay.  He,  with  the  consent  of  the 
defendants’  chief  engineer,  Mr.  Russell,  sublet  the  contract  to  a. 
number  of  sub-contractors,  the  ties  to  be  delivered  at  various  points, 
along  the  line  of  the  railway  then  in  course  of  construction.  This 
was  his  fourth  tie  contract  with  the  defendants  under  Mr.  Russell’s 
inspection.  The  last  of  the  ties  were  delivered  in  the  month  of 
March,  although  he  had  till  the  following  month  of  October  to 
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complete.  At  the  places  where  the  ties  were  delivered  they  were 
inspected  by  tie  inspectors  Fraser  and  Brougham  appointed  by 
Mr.  Russell,  and  those  that  were  passed  were  stamped  with  a 
T.  and  N.O.  Railway  stamp,  and  the  culls  were  stamped  as  culls. 
And  a monthly  certificate,  or  estimate  as  it  is  called,  was  issued 
setting  forth  the  result  of  the  inspection  in  the  form  following, 
which  is  the  November  certificate: — 


“ TEMISKAMING  AND  NORTHERN  ONTARIO  RAILWAY. 
“Thos.  Wallace  Contract. 

“Monthly  Estimate  No.  1. 

“Shewing  the  work  done  during  month  of  November,  1904. 

“By  Thos.  Wallace,  Contractors. 

“Under  Contract  No.  5.” 


No.  Descr’n 
of  Work 

Exect’d 
in  months 

Quantities 

previous 

estimate 

Total 
to  date 

Rates 
$ c. 

1.  Tamarac  ties  — 

. 5r444 

0 

5,444 

.29 

2.  Hemlock  ties 



.... 

3.  Cedar  ties 

94 

0 

94 

.27 

4  

5  

6.  Switch  ties 

7.  Telegraph  poles . . 

8.  Fence  Posts 


9.  No.  2 Tamarac. . . 335  0 

Total  value  of  wTork  done 
Ten  per  cent,  retained. . . 


335 


14i 


Amount. 
$ c. 

$1,578.76 


25.38 


48.57 

$1,652.71 

165.27 


Balance $1,487.44 

Previously  returned $ 1 ,487 . 44 


Amount  for  month  of  November.  $1,487.44 


“I  certify  the  above  to  be  correct, 

“ W.  A.  Fraser, 

“ Tie  Inspector. 

“ Date,  Nov.  7th.  Checked  and  certified  correct, 

“ W.  B.  Russell, 

“ Chief  Engineer. 

“Checked  and  found  correct,  H.W.P.” 
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Certificates  of  similar  purport,  signed  by  the  tie  inspector 
and  the  chief  engineer,  were  issued  for  the  months  of  December, 
January,  and  February  following,  and  upon  these  certificates, 
except  the  last,  the  plaintiff  was  paid  the  full  amount  less  the  ten 
per  cent,  to  be  retained  until  the  completion  of  the  contract. 

The  trouble  between  the  parties  began  in  the  month  of  March. 
For  the  ties  delivered  in  that  month  the  tie  inspectors  prepared 
and  issued  the  usual  certificates  in  the  same  form  as  the  earlier 
ones,  but  the  chief  engineer  did  not,  although  requested  by  the 
plaintiff,  join,  for  reasons  to  be  presently  stated,  and  for  such 
delivery  the  plaintiff  did  not  at  any  time  obtain  the  certificate 
of  the  chief  engineer  nor  any  other  certificate  than  the  final  one 
issued  in  the  month  of  June,  1905,  referred  to  in  the  statement  of 
defence,  which  was  not  issued  by  Mr.  Russell,  who  resigned  on  the 
15th  of  the  previous  month  of  May,  but  by  his  successor,  appointed 
upon  his  resignation. 

Mr.  Russell's  reasons  for  not  signing  the  March  certificate, 
as  given  by  himself,  were  that  a new  Commission  had  been  ap- 
pointed, two  of  the  members  of  which  had  made  a tour  of  inspection 
accompanied  by  Mr.  Russell,  and  on  such  inspection  had  found 
fault  with  the  ties  which  they  saw  on  the  ground,  asked  the  en- 
gineer to  recall  his  Februar}^  certificate,  which  they  afterwards 
refused  to  honour  by  payment,  directed  him  to  discharge  the  tie 
inspectors  Fraser  and  Brougham,  and  ordered  a new  inspection. 
In  giving  his  previous  certificates  Mr.  Russell  had  always  relied 
upon  the  work  of  the  tie  inspectors.  He  usually  passed  over  the 
road  about  once  a month  and  saw  the  ties  in  a general  way,  but 
made  no  personal  inspection  himself.  He  had  nothing  to  do 
with  the  subsequent  inspection,  which  began  before  his  resignation, 
and  proceeded  afterwards  under  the  charge  of  Mr.  McCarthy,  the 
assistant  engineer. 

All  the  ties  delivered  by  the  plaintiff,  including  the  culls,  appear 
to  have  been  retained  by  the  defendants.  Mr.  Russell  explained 
that  it  is  the  custom  in  tie  contracts,  when  the  quality  is  right, 
to  allow  a certain  latitude  in  the  matter  of  dimensions ; that  this 
custom  had  prevailed  in  the  case  of  the  earlier  contracts  with  the 
plaintiff,  and  in  the  deliveries  under  the  contract  in  question; 
and  doubtless  it  was  the  adherence  to  this  so-called  custom  which 
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brought  about  the  discord  between  Mr.  Russell  and  the  Commis- 
sioners. 

At  the  trial,  after  the  plaintiff  and  Mr.  Russell  had  been  ex- 
amined, the  plaintiff  closed  his  case,  and  the  defendants’  counsel 
thereupon  moved  for  a nonsuit,  which  was  granted,  upon  the 
ground  that  there  was  no  evidence  of  any  coercion,  fraud,  or  undue 
negligence  practised  by  the  defendants  upon  Mr.  Russell  in  order 
to  prevent  him  from  granting  a final  certificate,  and  that  without 
such  final  certificate  the  plaintiff’s  case  must  fail. 


The  appeal  was  heard  by  Moss,  C.J.O.,  Osler  and  Garrow, 
JJ.A.,  on  the  21st  and  22nd  February,  1906. 

I.  F.  Hellmuth,  K.C.,  and  G.  R.  Geary,  for  the  plaintiff,  appel- 
lant. All  work  was  at  an  end  as  soon  as  the  ties  were  delivered, 
inspected,  and  approved.  The  contract  was  for  delivery  of  chattels, 
not  for  the  doing  of  work.  The  law  as  to  the  progress  certificates 
has  nothing  to  do  with  this  contract.  Where  two  parties  to  a con- 
tract appoint  an  architect  or  engineer  to  be  the  judge  between 
them,  that  person  must  exercise  his  private  judgment  without 
control  by  either  party.  If  one  of  the  parties  interferes  there 
is  a breach  of  the  contract.  Whether  there  was  interference, 
is  a question  for  the  jury:  Brunsden  v.  Beresford  (1883),  1 Cab. 
& El.  125.  If  there  is  any  dispute  as  to  the  withholding  of  the  cer- 
tificate being  caused  by  the  defendants,  it  is  for  the  jury  to  deter- 
mine it.  It  is  not  necessary  to  shew  fraud.  Reference  to  Good- 
year v.  Mayor,  etc.,  of  Weymouth  (1865),  35  L.J.N.S.C.P.  12,  17; 
Dunaberg,  etc.,  R.W.  Co.  v.  Hopkins  (1877),  36  L.T.N.S.  733; 
Lapthorne  v.  St.  Aubyn  (1885),  1 Cab.  & El.  486;  Mackay  v.  Dick 
(1881),  6 App.  Cas.  251;  Roberts  v.  Bury  Commissioners  (1870), 
L.R.  5 C.P.  310;  Batterbury  v.  Vyse  (1863),  2 H.  & C.  42;  Clemence 
v.  Clarke  (1880),  Roscoe’s  Dig.  of  Building  Cases,  4th  ed.,  p.  151; 
Laidlaw  v.  Hastings  Pier  Co.  (1874),  Macassey  & Strahan’s  Law 
Relating  to  Civil  Engineers,  Architects,  and  Contractors,  2nd  ed., 
pp.  183,  235;  Conmee  v.  Canadian  Pacific  R.W.  Co.  (Court  of 
Appeal  for  Ontario,  unreported);  Murray  v.  The  Queen  (1896), 
26  S.C.R.  203;  Munro  v.  Butt  (1858),  8 E.  & B.  738,  752,  753; 
Jarvis  v.  Dalrymple  (1854),  11  U.C.R.  393;  Harvey  v.  Laurence 
(1867),  15  L.T.N.S.  571;  Kerr  Engine  Co.  v.  French  River  Tug 
Co.  (1894),  21  A.R.  160;  Pattinson  v.  Luckley  (1875),  L.R.  10  Ex. 
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330;  Tharsis  Sulphur  and  Copper  Co.  v.  McElroy  (1878),  3 App. 
Cas.  1040. 

W.  N.  Tilley,  for  the  defendants.  The  engineer’s  certificate, 
is,  under  the  contract,  final  and  conclusive  upon  both  parties, 
and  no  evidence  has  been  given  to  impeach  it:  Goodyear  v.  Mayor, 
etc.,  of  Weymouth,  35  L.J.N.S.C.P.  12;  Hudson  on  Building  Con- 
tracts, 2nd  ed.,  pp.  302-313.  The  plaintiff  cannot  rely  on  progress 
or  interim  certificates  after  a final  certificate  has  issued.  They 
were  but  estimates,  subject  to  adjustment  at  the  end:  Tharsis 

Sulphur  and  Copper  Co.  v.  McElroy,  3 App.  Cas.  1040;  Hudson, 
2nd  ed.,  pp.  288,  291;  Cooper  v.  Uttoxeter  Burial  Board  (1865), 
11  L.T.N.S.  565;  Richardson  v.  Mahon  (1879),  4 L.R.Ir.  486. 
The  certificates  of  the  inspectors  are  not  evidence  against  the 
defendants.  The  inspection  was  not  in  accordance  with  the  con- 
tract and  specifications,  to  the  knowledge  of  the  contractor.  This 
course  of  dealing  cannot  bind  the  defendants:  South  Eastern  R.W. 
Co.  v.  Warton  (1861),  2 F.  & F.  457.  This  case  is  distinguishable 
from  Good  v.  Toronto,  Hamilton,  and  Buffalo  R.W.  Co.  (1899), 
26  A.R.  133,  affirmed  in  S.  C.,  sub  nom.  Dominion  Construction 
Co.  v.  Good  (1899),  30  S.C.R.  114,  and  comes  within  Ranger  v. 
Great  Western  R.W.  Co.  (1854),  5 H.L.C.  72.  Reference  also  to 
Gregory’s  Engineer,  etc.,  as  Arbitrator  (1901),  p.  83  et  seq.;  Pana- 
ma, etc.,  Telegraph  Co.  v.  India  Rubber,  etc.,  Co.  (1875),  L.R.  10, 
Ch.  515;  Harrington  v.  Victoria  Graving  Dock  Co.  (1878),  3 Q.B.D. 
549. 

Hellmuth,  in  reply,  cited  Hotham  v.  East  India  Co.  (1787), 
1 T.R.  638,  645. 

April  23.  The  judgment  of  the  Court  was  delivered  by 
Garrow,  J.A.  (after  setting  out  the  facts  as  above)  : — While 
the  work  was  in  progress  and  when  it  was  completed  and 
for  some  weeks  afterwards,  Mr.  Russell  was  the  defendants’ 
chief  engineer,  and  was  therefore  the  proper  person  to  grant  the 
necessary  certificate  of  the  final  completion  of  the  work.  And  there 
can  be  no  doubt,  upon  the  proper  construction  of  the  contract, 
that  such  certificate  was  in  the  nature  of  a condition  precedent, 
as  was  properly  held  by  the  Chief  Justice. 

Contracts  containing  similar  provisions,  in  which  the  plaintiff 
has  agreed  to  submit  his  claim  to  the  determination  of  an  officer 
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in  the  employment  of  the  defendants  have  frequently  come  before 
the  Courts,  indeed  in  large  contracts  that  may  almost  be  said  to 
be  now  the  common  form.  And  the  peculiar,  almost  sinister, 
circumstance  that  the  quasi  judge  is  in  the  employment  of  the 
defendants,  has  never  yet  in  itself  been  held  to  be  sufficient  to 
relieve  the  plaintiff  from  the  terms  of  his  contract  deliberately 
entered  into.  But  while  he  may  be  said  to  have  agreed  to  the 
risk  of  the  natural  bias  created  by  the  situation — see  per  Bowen, 
L.J.,  in  Jackson  v.  Barry  R.W.  Co.,  [1893]  1 Ch.  238,  at  p.  246 — he 
is  entitled  to  have  at  the  hands  of  the  official,  good  faith,  and 
the  expression  of  his  own  honest  opinion,  and  not  merely  that  of 
his  employers.  The  employer  has,  of  course,  the  right  to  direct 
the  attention  of  the  certifying  official,  before  he  certifies,  to  alleged 
defects  of  performance,  and  to  ask  for  care  and  diligence  in  the 
discharge  of  his  duty,  but  he  has  no  right  to  dictate  or  to  in  any 
way  impose  his  own  opinion,  or  to  prevent  or  attempt  to  prevent 
the  certifying  official  from  expressing  his  own  conscientious  conclus- 
ions. And,  considering  the  delicate  situation  necessarily  existing 
between  an  employer  and  his  servant,  it  is  not,  I think,  going  too 
far  to  say  that  any  attempt  by  the  employer  to  do  so,  especially 
if  yielded  to  by  the  servant,  is  in  the  nature  of  a fraud,  or  is  at  all 
events  evidence  of  fraud  which  will,  if  established,  relieve  the 
plaintiff  from  the  necessity  of  obtaining  the  certificate.  And  if 
a less  harsh  word  than  fraud  is  desired,  it  may  also  be  put  on  the 
principle  that  no  one  can  take  advantage  of  the  non-fulfilment 
of  a condition  the  performance  of  which  he  has  himself  hindered: 
see  per  Kelly,  C.B.,  in  Roberts  v.  Bury  Commissioyiers,  L.R.  5 C.P. 
310,  at  p.  326. 

Here  one  of  the  issues  is  that  the  defendants  prevented  Mr. 
Russell  from  certifying.  I am,  with  deference,  of  the  opinion 
that  there  was  evidence  proper  for  the  jury  in  support  of  this 
replication.  Unfortunately,  an  apparently  important  letter  from 
the  defendants  to  Mr.  Russell,  in  which  certain  instructions  were 
sent  to  him,  was  not  produced,  but  even  without  that  it  is,  I think, 
apparent  that  the  defendants  did  interfere  with  Mr.  Russell  in 
the  discharge  of  his  duty  under  the  contract.  Upon  the  completion 
of  the  delivery  in  March,  it  was  his  duty  to  satisfy  himself  whether 
or  not  the  contract  had  been  performed  as  the  plaintiff  claimed. 
And  if,  in  his  opinion,  it  had  been,  it  was  his  further  duty  to  have 
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certified  the  result.  He  had  before  him  the  final  certificates  of 
the  inspectors,  upon  which  in  all  previous  instances  he  had  acted, 
and  the  inference  from  the  evidence,  so  far  as  it  proceeded,  is,  I 
think,  a strong  one  that  but  for  the  defendants’  interference  he 
would  have  certified  to  the  March  delivery  just  as  he  had  done 
for  the  previous  deliveries.  If  the  defendants’  interference  had 
been  confined  to  requesting  a re-examination  of  the  March  delivery 
before  the  certificate  was  granted,  that  would,  I think,  have  been 
unobjectionable.  But  they  did  much  more.  They  requested 
him  to  recall  his  February  certificate,  which,  of  course,  he  could 
not  do.  They  instructed  him  to  dismiss  the  tie  inspectors  Fraser 
and  Brougham,  and  they  ordered  a re-inspection  of  the  whole, 
carried  on  not  under  the  guidance  or  direction  of  Mr.  Bussell  him- 
self but  of  his  deputy,  thus  seriously  reflecting  upon  his  manage- 
ment of  the  matter  and  in  effect  ignoring  him.  He  may  not  have 
been  explicitly  ordered  not  to  certify,  but  these  circumstances 
did  prevent  him,  or  at  least  from  them  and  the  other  circumstances, 
including  his  speedy  resignation  from  the  service,  a jury  might 
well  infer  that  he  had  in  effect  been  prevented,  from  discharging 
his  duty  under  the  contract. 

There  should,  under  the  circumstances,  in  my  opinion,  be  a new 
trial,  and  the  defendants  should  pay  the  costs  of  the  last  trial, 
and  also  of  this  appeal. 

I have  not  thought  it  necessary  to  finally  deal  with  the  question 
discussed  before  us  at  some  length  of  whether  the  monthly  esti- 
mates certified  to  by  Mr.  Russell  were  or  were  not  final  as  to  the 
quantities  mentioned  in  them.  Usually  progress  estimates  are 
not  final:  Tharsis  Sulphur  and  Copper  Co.  v.  McElroy,  3 App.  Cas. 
1040;  Murray  v.  The  Queen,  26  S.C.R.  203.  But  something  must 
depend  upon  the  subject  matter.  Where  it  is  a house,  a ship,  a 
railway,  or  a similar  work,  the  final  value  of  which  must  depend 
not  upon  a partial  but  a total  completion  according  to  the  contract, 
it  seems  quite  reasonable  to  so  regard  them.  But  where  the  con- 
tract is  for  the  delivery  and  the  inspection  as  delivered  of  a number 
of  specific  articles,  each  one  complete  or  incomplete  in  itself,  and 
having  a fixed  specific  price,  the  rule  might  well  be  different. 

In  Murray  v.  The  Queen,  supra,  at  p.  214,  it  was  held  that  where 
in  the  course  of  the  performance  of  a large  work  under  a contract, 
certain  specified  extra  work  had  been  classified  and  a price  fixed 
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and  the  money  paid,  such  a determination  is  final — and  in  the 
absence  of  fraud  cannot  be  reviewed  by  the  engineer  who  made 
it  or  by  his  successor. 

The  contract  there  in  question  contained  a provision  requiring 
certificates  in  substantially  similar  terms  to  those  contained  in 
the  contract  now  in  question.  And  the  principle  referred  to  seems 
wide  enough  to  embrace  the  case  of  the  monthly  certificates  for 
the  ties  delivered  and  accepted,  at  least  down  to  and  including 
that  for  the  month  of  February.  But  it  is,  I think,  better  perhaps 
that  this  question  should  be  finally  determined  after  all  the  evidence 
has  been  heard.  What  I have  said  indicates  my  present  view, 
for  what  it  is  worth,  on  the  evidence  as  it  stands. 


E.  B.  B. 
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[MEREDITH,  C.J.C.P.] 


1906 


Re  Armstrong  and  James  Bay  R.W.  Co. 


May  2. 


Railway — Expropriation  of  Land — Compensation — Award — Increase  on  Ap- 
peal— Damages  from  Severance  of  Farm — Access  of  Cattle  to  Springs — 
Farm  Crossing— Offer  to  Provide — Statutory  Right — Railway  Act,  1903, 
sec.  198 — Costs  of  Arbitration. 

The  railway  company  took  for  the  purposes  of  their  railway  3.09  acres  of  a 
grain  and  dairy  farm  of  about  195  acres.  The  railway  crossed  the  farm, 
severing  from  the  front  part  of  it  about  24  acres,  including  a field  of  18 
acres  which  contained  springs  affording  a supply  of  water  for  the  cattle 
and  horses  on  the  farm.  Upon  an  arbitration  to  ascertain  the  compensation 
to  be  paid  for  the  land  taken  and  the  damages  sustained  by  reason  of  the 
exercise  of  the  railway  company’s  powers  of  expropriation,  the  owner  of  the 
farm  claimed  damages  inter  alia  for  the  loss  or  serious  impairment  of  the 
convenient  use  for  the  purpose  of  the  farm  of  the  springs  in  the  field  men- 
tioned. The  company  contended  that  the  loss  would  be  minimized  by  the 
construction  of  a farm  crossing  across  the  railway,  and  offered  to  appear 
before  the  Board  of  Railway  Commissioners  and  consent  to  an  order  direct- 
ing that  such  a crossing  be  constructed  and  maintained  by  them: — 
Held,  applying  Vezina  v.  The  Queen  (1889),  17  S.C.R.  1,  that  the  owner  of  the 
farm  had  no  statutory  right  under  sec.  198  of  the  Railway  Act,  1903,  to  a 
farm  crossing  sufficient  to  provide  a satisfactory  means  of  access  for  his 
cattle  to  and  from  the  springs,  and  was  entitled  to  damages  in  respect  of 
this  claim. 

Construction  of  sub-secs.  1 and  2 of  that  section  of  the  Railway  Act. 

Held,  upon  the  evidence,  that  the  sum  of  $1,170  awarded  by  the  majority 
of  the  arbitrators  was  not  adequate  compensation  for  the  land  taken  and 
the  injury  done,  and  the  amount  was  increased  upon  appeal  to  $2,250. 
Remarks  upon  the  large  costs  and  expenses  incurred  in  arbitrations  under 
the  Railway  Act  and  the  harshness  of  the  rule  which  throws  them  upon 
the  land  owner  if  the  amount  awarded  is  less  than  that  offered  by  the 
company. 

This  was  an  appeal  by  the  land  owner,  Samuel  W.  Armstrong, 
from  the  award,  dated  29th  December,  1905,  of  the  majority  of 
the  arbitrators  appointed  under  the  provisions  of  the  Dominion 
Railway  Act,  1903,  to  ascertain  the  compensation  to  be  paid  by 
the  railway  company,  respondents,  for  the  land  taken  by  them, 
which  was  described  in  the  award,  and  the  damages  sustained 
by  reason  of  the  exercise  by  the  respondents  of  their  powers  of 
appropriating  the  lands  of  the  appellant. 

The  appeal  was  heard  by  Meredith,  C.J.C.P.,  in  the  Weekly 
Court  at  Toronto,  on  the  26th  March,  1906. 

E.  E.  A.  DuVernet  and  J.  Kyles,  for  the  appellant. 

R.  B.  Henderson,  for  the  respondents. 
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May  2.  Meredith,  C.J.: — The  dissenting  arbitrator  has  fur- 
nished a statement  in  writing  of  his  reasons  for  differing  from  the- 
conclusion  reached  by  his  colleagues  and  of  his  view  as  to  the  com- 
pensation which  should  have  been  awarded  and  of  his  reasons  for 
adopting  that  view. 

I have  not,  however,  had  the  advantage  of  being  informed  by 
any  statement  of  the  other  arbitrators  as  to  the  basis  upon  which 
the  compensation  to  be  paid  was  determined,  or  as  to  the  manner 
in  which  the  different  subjects  for  compensation  put  forward  by 
the  appellant  were  dealt  with  by  them,  although  upon  the  argu- 
ment I expressed  my  willingness  to  receive  such  a statement  if 
they  should  be  minded  to  make  it. 

The  railway  crosses  the  farm  of  the  appellant,  severing  from 
the  front  and  main  part  of  it  about  twenty-four  acres,  including 
a field  said  to  contain  about  eighteen  acres,  which  lies  east  of  a, 
road  crossing  the  farm  from  north  to  south,  marked  on  the  plan 
filed  “road  deviation.” 

The  land  actually  taken  comprises  3.09  acres. 

The  appellant’s  claim,  as  presented  to  the  arbitrators,  was; 
comprised  under  four  heads:  (1)  the  value  of  the  land  actually 

taken;  (2)  damages  for  the  severance;  (3)  damages  for  the  estab- 
lishment on  his  land  of  a railway  which  cannot  be  operated  without 
injuriously  affecting  the  property  from  which  the  appropriated 
portion  is  taken;  (4)  damages  for  the  loss  or  serious  impairment 
of  the  convenient  use  for  the  purpose  of  the  farm  of  the  springs 
in  the  field  immediately  east  of  the  land  taken. 

It  is  impossible,  from  anything  appearing  upon  the  face  of 
the  award,  to  ascertain  how  these  separate  claims  were  dealt  with 
by  the  arbitrators  who  joined  in  the  award,  and  it  would,  I think, 
have  been  better  if  that  had  been  shewn,  so  that  an  appellate 
tribunal  might  be  in  a better  position  to  determine  whether  they 
had  erred. 

The  appellant’s  farm  contains  about  195  acres,  and  is  and  has 
been  for  many  years  used  as  a grain  and  dairy  farm,  for  which, 
as  it  clearly  appears,  it  is  well  adapted. 

A supply  of  spring  water  to  which  the  cattle  can  have  access 
at  will  is  shewn  to  be  of  great  value  to  such  a farm,  though  this 
was  not  conceded  by  some  of  the  witnesses  for  the  respondents. 

That  the  springs  in  the  field  east  of  the  railway  line  afforded 
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an  abundant  supply  of  excellent  spring  water  for  the  cattle  (in- 
cluding horses)  which  were  kept  on  the  appellant’s  farm  is  also, 
I think,  clearly  shewn,  although  even  on  this  some  of  the  respond- 
ents’ witnesses,  not  I think  very  successfully,  endeavoured  to  cast 
doubt. 

The  evidence  makes  it  abundantly  clear,  I think,  that  if  this 
source  of  supply  is,  owing  to  the  railway,  materially  interfered  with, 
the  consequence  will  be  to  render  the  appellant’s  farm  much  less 
valuable  for  dairy  purposes,  and  to  reduce  very  considerably  its 
market  value,  as  well  as  the  rental  which  it  will  yield. 

I do  not  refer  to  the  testimony  which  supports  this  view,  be- 
cause it  is  correctly  summarized  in  the  statement  of  the  dissenting 
arbitrator. 

The  respondents  sought  to  minimize  the  claim  for  this  injury 
by  shewing  that  under  the  provisions  of  the  Railway  Act,  sec. 
198  (2),  the  Board  of  Railway  Commissioners  are  empowered  to 
order  the  respondents  to  provide  and  construct  a suitable  farm 
crossing  across  the  railway,  if  the  Board  shall  deem  it  necessary 
for  the  proper  enjoyment  of  his  lands  on  either  side  of  the  railway, 
and  their  willingness  to  appear  before  the  Board  and  consent  to  an 
order  directing  that  such  a crossing  be  constructed  and  maintained 
by  them,  and  also  by  shewing  that  it  is  practicable,  by  sinking 
a well  in  the  vicinity  of  the  springs  and  erecting  a windmill  and 
tank,  to  secure  as  good,  if  not  a better,  supply  of  water  for  the 
cattle  as  the  springs  in  their  present  condition  afford. 

The  view  of  the  dissenting  arbitrator  was  that  any  statutory 
right  of  the  appellant  to  a farm  crossing  ought  not  to  be  taken 
into  consideration  in  fixing  the  compensation  to  be  paid.  It  was 
contended,  on  the  other  hand,  by  counsel  for  the  respondents  that 
it  was  the  duty  of  the  arbitrators  to  take  such  a matter  into  con- 
sideration. 

In  Vezina  v.  The  Queen  (1889),  17  S.C.R.  1,  the  judgment  of  the 
Exchequer  Court  excluded  a claim  by  the  land  owner  for  damages 
on  account  of  the  railway  having  divided  his  farm  without  any 
means  being  provided  for  passing  from  the  one  part  of  it  to  the 
other  over  the  railway,  because  the  government  owning  and  oper- 
ating it  had  in  fact  made  a sufficient  farm  crossing,  which  was 
in  actual  use. 

The  Supreme  Court  differed  from  the  Exchequer  Court  on  this 
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branch  of  the  case,  because,  and  only  because,  the  land  owner 
had  no  statutory  right  to  the  farm  crossing  which  had  been  pro- 
vided, but  might  be  deprived  at  any  time  at  the  will  of  the 
government. 

It  follows,  therefore,  I think,  that  if  the  respondents  have 
made  out  that  the  appellant  has  a statutory  right  to  a farm  crossing 
sufficient  to  provide  a satisfactory  means  of  access  for  his  cattle 
to  and  from  the  springs,  and  that  it  is  practicable  to  make  such  a 
crossing,  he  would  not  be  entitled  to  damages  under  the  fourth 
of  his  claims. 

The  appellant  has  not,  however,  such  a statutory  right  as  the 
Supreme  Court  referred  to.  Sub-section  1 of  sec.  198,*  which 
makes  it  the  duty  of  the  railway  company  to  make  crossings, 
does  not,  in  my  opinion,  apply  to  a passage  way  under  the  railway 
track.  The  provision  as  to  crossing  with  live  stock  makes  this 
apparent,  I think,  and  therefore  the  only  right  which  the  appellant 
has  to  such  a passage  way,  if  he  has  any,  is  under  sub-sec.  2,  and 
whether  such  a right  is  to  be  given  to  him  depends  upon  his  being 
able  to  satisfy  the  Board  of  Railway  Commissioners  not  only  that 
it  is  necessary  for  the  proper  enjoyment  of  his  land  on  either  side 
of  the  railway,  but  also  that  it  is  safe  in  the  public  interest  that  it 
should  be  made,  and  moreover  the  Board  has  power  to  direct  how, 
when,  where,  by  whom,  and  upon  what  terms  and  conditions  the 
farm  crossing  shall  be  constructed  and  maintained. 

Such  a right — assuming  that  it  exists — is  a very  different  thing 
from  the  right  which  the  Supreme  Court  was  considering. 

It  is,  I think,  open  to  serious  question  whether  the  farm  crossing 
which  the  Board  is  authorized  to  require  the  railway  company 
to  provide  may  be  different  in  character  from  that  which  sub-sec. 


* 198.  Every  company  shall  make  crossings  for  persons  across  whose 
lands  the  railway  is  carried,  convenient  and  proper  for  the  crossing  of  the 
railway  for  farm  purposes.  In  crossing  with  live  stock  the  same  shall  be  in 
charge  of  some  competent  person,  who  shall  use  all  reasonable  care  and  pre- 
caution to  avoid  accidents. 

2.  The  Board  may,  upon  the  application  of  any  land  owner,  order  the 
company  to  provide  and  construct  a suitable  farm  crossing  across  the  railway, 
wherever  in  any  case  the  Board  deems  it  necessary  for  the  proper  enjoyment 
of  his  land,  on  either  side  of  the  railway,  and  safe  in  the  public  interest;  and 
may  order  and  direct  how,  when,  where,  by  whom,  and  upon  what  terms 
and  conditions,  such  farm  crossing  shall  be  constructed  and  maintained. 
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1 deals  with,  and  if  only  such  a crossing  as  is,  in  my  view,  there 
mentioned  may  be  ordered  to  be  made,  under  the  authority  of  sub- 
sec. 2,  there  is  no  power  in  the  Board  to  direct  the  construction 
of  a passage  way  under  the  railway. 

Assuming,  however,  that  the  Board  has  that  power,  the  pro- 
posed consent  of  the  respondents  to  an  order  being  made  is  limited 
to  “a  cattle-pass  six  feet  high  by  six  feet  wide.”  The  words 
“sufficient  and  satisfactory  for  the  purpose  of  passing  cattle  to 
and  fro/’  add  nothing,  assuming  that  a pass  of  that  height  and 
width  is  not  a sufficient  one  for  the  convenient  passage  of  cattle, 
and  the  testimony  very  much  preponderates,  in  weight,  if  not 
in  volume,  that  a pass  of  that  height  and  width  in  the  position 
where  it  is  proposed  to  put  it  would  not  be  a convenient  or  safe 
one  for  cattle,  and  especially  for  horses  to  pass,  through.  It  is 
shewn  to  be  too  narrow  for  a large  herd  of  cattle,  such  as  is  usually 
kept  on  the  appellant’s  farm,  and  too  low  for  horses.  There  was, 
doubtless,  testimony  to  the  contrary  adduced  by  the  respondents, 
but  the  opinions  of  some,  at  least,  of  the  witnesses  who  gave  that 
evidence  was  based  upon  their  experience  of  a cattle  pass  the  bottom 
of  which  was  on  the  level  with  the  adjacent  land,  and  not,  as  would 
be  the  case  here,  three  or  four  feet  below  that  level,  and  at  a point 
where,  unless  constant  vigilance  is  exercised  and  somewhat  extensive 
works  are  constructed  and  maintained,  the  surface  water  and  the 
earth  from  the  surrounding  parts  will  lodge,  to  the  serious  im- 
pairment of  the  usefulness  of  the  passage-way. 

I do  not  know  what  view  the  majority  of  the  arbitrators  took 
as  to  the  feasibility  of  providing  by  the  well  and  windmill  a suffi- 
cient and  satisfactory  supply  of  water  from  the  spring,  but  my 
own  conclusion  upon  the  evidence  is  that  the  respondents  entirely 
failed  to  make  out  that  it  was  feasible  to  do  so. 

With  great  respect,  I think  that  the  majority  of  the  arbitrators 
did  not  sufficiently  appreciate  the  effect  of  the  testimony  which 
was  adduced  by  the  appellant  as  to  the  lessening  of  the  market 
and  the  rental  value  of  his  farm.  The  fact  that  a number  of  wit- 
nesses, not  retained  expert  witnesses  of  the  usual  class,  but  practical 
dairy  farmers,  having  special  knowledge  as  to  the  conditions  re- 
quired for  carrying  on  dairying  successfully,  expressed  the  opinion 
that  the  farm  would  be  reduced  in  its  market  value  by  from  $2,000 
to  $5,000,  and  from  $100  to  $300  or  more  in  its  rental  value,  even 
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though  others  differed  from  that  opinion  and  thought  that  the  injury 
would  be  comparatively  trifling,  and  the  latter  view  appeared 
to  be  the  more  accurate  one,  would  not,  in  my  opinion,  justify 
the  entire  disregard  of  the  other  opinions,  for  the  fact  that  a 
considerable  number  of  experienced  men  entertain  such  opinions 
would  well  warrant  the  conclusion  that  the  market  value  as  well 
as  the  rental  value  would  be  lessened,  for  what  is  it  that  in  the 
main  regulates  such  values  but  the  opinions  which  intending 
purchasers  or  tenants  entertain  as  to  the  advantages  and  disad- 
vantages of  a property  which  they  are  considering  ? 

However  that  may  be,  I think  that  the  opinions  of  the  witnesses 
for  the  appellant  are  to  be  preferred  to  those  of  the  witnesses 
for  the  respondents.  The  former  were,  I think,  from  their  ex- 
perience and  knowledge  as  to  the  matters  of  which  they  spoke, 
more  competent  to  form  an  opinion  than  were  the  witnesses  called 
for  the  respondents,  and,  moreover,  some  of  them,  especially  the 
tenant  Webster,  spoke  from  a personal  knowledge  of  the  farm, 
and  many  of  them  as  to  the  question  of  the  water  supply  from  actual 
and  accurate  tests. 


My  conclusion  upon  the  whole  case  is  that  the  sum  awarded 
is  not  adequate  compensation  for  the  injury  done  to  the  appellant’s 
farm.  The  allowance  of  $250  for  the  land  actually  taken,  which 
it  is  said  is  what  was  made,  is  not,  I think,  unreasonable.  I would 
allow,  in  addition,  $500  for  the  injury  done  to  the  farm  by  the 
severance  and  the  inconvenience  arising  from  the  railway  being 
constructed  across  it,  and  $1,500  for  the  injury  owing  to  the  inter- 
ference with  the  means  of  access  to  the  springs,  in  all  $2,250,  instead 
of  the  $1,170  which  was  awarded. 

I cannot  part  with  the  case  without  expressing  my  regret  for 
the  enormous  expense  which  has  been  incurred  in  settling  the 
comparatively  simple  question  involved  in  the  inquiry  which 
had  to  be  made.  No  less  than  521  typewritten  pages  are  the  result 
of  the  evidence  taken  before  the  arbitrators;  the  expense  of  this, 
with  the  fees  of  the  arbitrators  and  witnesses  and  the  costs  of  the 
solicitors’  and  counsel  fees  will  probably  far  exceed  the  compensa- 
tion fixed  by  the  award;  and  I venture  to  express  the  hope  that 
it  may  be  possible  to  devise  some  simpler  and  much  less  expensive 
means  of  ascertaining  the  compensation  which  a railway  company 
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:shall  pay  to  a land  owner  whose  property  they  have  taken  or  in- 
jured in  the  exercise  of  their  statutory  powers. 

It  seems  to  me  that  it  is  a blot  on  the  railway  law  that  had 
the  award  stood  the  whole  of  this  enormous  expense  would  have 
been  thrown  upon  the  land  owner;  his  land  is  being  taken  against 
his  will,  honest  differences  have  arisen  as  to  what  compensation 
should  be  paid  to  him;  according  to  the  evidence  of  reputable 
men  competent  to  judge,  the  amount  awarded  to  him  is  but  one- 
fifth  of  what  he  should  receive;  and  yet,  because  in  the  result  a 
majority  of  the  arbitrators  have  thought  that  the  sum  which  he 
had  been  offered  was  more  by  $2.50  than  he  was  entitled  to,  all 
the  costs  of  the  arbitration  must  have  been  borne  by  him. 

The  result  is  that  the  appeal  is  allowed,  and  the  amount  awarded 
is  increased  to  $2,250,  and  the  respondents  must  pay  the  costs  of 
the  appeal. 
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. ”,  Montgomery  y.  Saginaw  Lumber  Co. 

April  21. 

April  30. 

Third  Party  Procedure — Service  of  Notice  on  Third  Party  out  of  Jurisdiction — 
“ Proceeding’’^ — 3 Edw.  VII.  ch.  8,  sec.  13  (0.) — Con.  Rule  162  (e) — 
Breach  of  Contract  within  Ontario — Indemnity. 

A third  party  notice  is  a “proceeding”  within  the  meaning  of  3 Edw.  VII. 
ch.  8,  sec.  13  (O.),  providing  that  in  Con.  Rule  162  the  word  “writ”  shall 
be  deemed  to  include  any  document  by  which  a matter  or  proceeding  is 
commenced;  but,  when  applying  Con.  Rule  162  (e)  to  service  out  of  Ontario 
of  a third  party  notice,  the  word  “action”  must  be  read  as  if  it  were  “third 
party  proceeding  ”— the  effect  being  that  service  can  be  allowed  only  where 
the  third  party  proceeding  is  founded  on  a breach  within  Ontario  of  a 
contract,  wherever  made,  which  is  to  be  performed  within  Ontario;  and  in 
this  case  there  was  no  breach  within  Ontario,  because  the  contract  under 
which  indemnity  was  sought  by  the  defendants  against  the  third  parties 
was  one  under  which  the  obligation  to  indemnify  did  not  arise  until  judg- 
ment had  been  recovered  and  the  amount  paid  by  the  defendants,  and  the 
defendants  were  in  the  same  action  opposing  the  recovery  of  judgment. 

Order  of  Anglin,  J.,  reversed. 


Appeal  by  the  defendants  from  an  order  of  the  local  Judge  at 
Windsor  setting  aside  his  own  ex  parte  order  allowing  the  defen- 
dants to  issue  and  serve  a third  party  notice,  and  setting  aside 
the  service  thereof  on  the  third  parties,  the  Standard  Life  and 
Accident  Insurance  Company. 


The  appeal  was  heard  by  Anglin,  J.,  in  Chambers,  on  the 
20th  April,  1906. 

F.  E.  Hodgins,  K.C.,  for  the  defendants. 

C.  A.  Moss,  for  the  third  parties. 

April  21.  Anglin,  J.: — The  defendants  are  sued  for  damages 
alleged  to  have  been  sustained  by  the  plaintiff,  an  employee  in 
their  factory.  They  carried  an  insurance  policy  with  the  company 
whom  they  seek  to  bring  in  as  third  parties,  by  which  the  insurers 
undertook  to  indemnify  the  assured  against  loss  by  reason  of  any 
claims  made  in  respect  of  personal  injuries  sustained  by  their 
employees.  The  defendants’  factory  is  at  Sandwich,  Ontario. 
The  Standard  Life  and  Accident  Insurance  Company  are  an  Ameri- 
can company,  not  licensed  to  do  business  in  Ontario,  and  having 
no  place  of  business  or  agent  in  this  Province.  His  Honour  Judge 
McHugh,  having  made  an  ex  parte  order  allowing  the  issue  and 
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service  of  a third  party  notice  upon  this  company,  subsequently,  D* c- 

upon  the  company’s  application,  set  aside  such  service  and  his  1906 

own  former  order.  From  the  latter  order  the  defendants  now  Mont- 

gomery 

appeal.  -y. 

Whatever  claim  the  defendants  may  have  against  the  insur- 
ance  company,  arising  or  to  arise  out  of  the  action  brought  against  Co. 


them  by  the  plaintiff,  is,  in  my  opinion,  a claim  for  indemnity  Ang.lin>  j, 
or  other  relief  over,  within  the  purview  of  Rule  209.  This  is  cer- 
tainly the  case  as  to  any  damages  to  which  the  plaintiff  may  be 
found  entitled,  and  the  costs  to  which  the  defendants  may  be  put 
seem  to  be  also  within  the  scope  of  the  loss  against  which  they 
are  to  be  protected.  It  is  true  that  the  right  to  payment  of  such 
indemnity  will  not  accrue  until  the  plaintiff  has  judgment  against 
the  defendants,  and,  it  may  be,  by  reason  of  a special  provision 
of  the  policy,  not  until  the  defendants  have  actually  paid  such  judg- 
ment. This  may  prevent  the  defendants  from  obtaining,  by  the 
prosecution  of  third  party  proceedings,  a judgment  or  order  for 
payment  against  the  insurance  company.  But  if  this  procedure 
were  for  that  reason  to  be  held  wholly  inapplicable,  its  main  purpose 
would  be  frustrated.  “The  object  of  the  Act,”  says  Blackburn, 

L.J.,  in  Benecke  v.  Frost  (1876),  1 Q.B.D.  419,  422,  “was  not  only 
to  prevent  the  same  question  being  litigated  twice,  but  to  obviate 
the  scandal  which  sometimes  arose  by  the  same  question  being 
differently  decided  by  different  juries.  ” See  too  Wilson  v.  Boulter 
(1898),  18  P.R.  107,  109.  It  is  obviously  important  that  the 
ascertainment  of  the  amount  of  damages  to  which  the  plaintiff 
may  be  entitled,  as  well  as  the  determination  of  the  liability  of  the 
defendants  to  pay  such  damages,  should  be  effected  in  a proceeding 
that  will  bind,  as  to  these  issues  and  the  findings  of  fact  on  whiclv 
they  depend,  the  insurance  company  as  well  as  the  defendants. 

If  the  insurance  company  were  an  Ontario  corporation,  I see- 
no  difficulty  in  the  way  of  their  being  brought  in  as  third  parties.. 

Nor  does  the  fact  that  they  are  a foreign  corporation  present  any 
insuperable  obstacle.  Though  not  doing  business  here,  nor  licensed 
by  the  Ontario  Government,  they  may  be  sued  in  this  Province 
upon  any  contract  which  they  have  made,  to  be  performed  within 
Ontario,  and  which  has  been  broken  within  the  Province:  Rule 
162  (e).  The  fact  that,  in  doing  such  business  without  an  Ontario 
license,  they  have  disregarded  the  prohibition  of  the  Ontario 
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Insurance  Act,  while  it  would  prevent  their  maintaining  any  action 
in  respect  to  such  business — Bessemer  Gas  Engine  Co.  v.  Mills 
(1904),  8 O.L.R.  647 — cannot  avail  them  as  a defence  against 
a claim  upon  their  policy  otherwise  valid.  If  liable  to  suit,  they 
are  liable  to  third  party  procedure,  because  of  the  provision  of 
Rule  209  that  a third  party  notice  shall  be  served  “according  to 
the  Rules  relating  to  the  service  of  writs  of  summons,”  of  which 
Rule  162  is  one. 

Upon  the  motion  which  the  defendants  must  make  under 
Rule  213,  the  third  parties  may  obtain  such  directions  as  the  Court 
may  deem  requisite  or  proper  to  assure  to  them  the  benefit  of  any 
special  provisions  of  their  contract  with  the  defendants.  More- 
over, it  will  be  open  to  the  Judge  or  officer  who  deals  with  that 
motion  to  further  consider  whether,  having  regard  to  all  its  features, 
this  is  a case  proper  for  the  application  of  the  third  party  pro- 
cedure: Bonn  v.  Toronto  Ferry  Co.  (1905),  11  O.L.R.  16. 

The  appeal  of  the  defendants  will  be  allowed  with  costs  here 
and  below  to  be  costs  to  the  defendants  in  the  third  party  pro- 
ceedings in  any  event  thereof. 


The  third  parties  appealed  from  the  order  of  Anglin,  J.,  and 
their  appeal  was  heard  by  a Divisional  Court  composed  of  Mere- 
dith, C.J.C.P.,  Britton  and  Magee,  JJ.,  on  the  30th  April,  1906. 

C.  A.  Moss,  for  the  third  parties.  It  was  improper  to  make 
an  order  for  service  out  of  the  jurisdiction  of  the  third  party  notice. 
The  head  office  of  the  defendants  is  in  Michigan.  The  rule  as  to 
seeking  out  the  creditor  does  not  apply.  Rule  162  (e)  can  be 
invoked  only  where  a breach  has  actually  occurred.  I rely  on 
Bur  son  v.  German  Union  Ins.  Co.  (1905),  10  O.L.R.  238;  Mc- 
Cheane  v.  Gyles,  [1902]  1 Ch.  287;  Wharton  on  Conflict  of  Laws, 
3rd  ed.,  p.  1006. 

W.  E.  Middleton,  for  the  defendants.  The  third  party  notice 
is  a proceeding  within  the  meaning  of  3 Edw.  VII.  ch.  8,  sec.  13 
(O.):  “In  Consolidated  Rule  162  the  word  ‘writ’  shall  be  deemed 
to  include  any  document  by  which  a matter  or  proceeding  is  com- 
menced.” The  action  being  one  within  the  terms  of  Rule  162  (e), 
the  third  party  notice  may  be  served.  I refer  to  Edison  and  Swan 
United  Electric  Light  Co.  v.  Holland  (1886),  33  Ch.  D.  497 ; Car- 
shore  v.  North  Eastern  R.W.  Co.  (1885),  29  Ch.  D.  344. 


XII.] 


ONTARIO  LAW  REPORTS.* 


147 


At  the  conclusion  of  the  argument  in  answer,  the  judgment 
of  the  Court  was  delivered  by  Meredith,  C.J.: — We  do  not  think 
Mr.  Moss,  that  it  is  necessary  to  hear  you  in  reply.  We  have 
come  to  the  conclusion  that  upon  the  single  ground,  without 
considering  the  others,  that  the  case  is  not,  within  the  Rules, 
one  in  which  leave  to  serve  a proceeding  out  of  the  jurisdiction 
could  have  been  granted,  the  appeal  must  be  allowed  and  the 
order  of  the  local  Judge  restored.  But  for  the  provisions  of 
the  Act  of  1903,  which  amended  the  Rule  and  made  it  apply 
not  only  to  a writ  but  to  any  other  document  by  which  an 
action  or  other  proceeding  may  be  commenced,  there  would  be 
clearly  no  jurisdiction. 

We  agree  with  the  argument  of  Mr.  Middleton,  that  the  third 
party  notice  is  a “proceeding”  within  the  meaning  of  the  statute 
of  1903;  but  then  the  difficulty  comes  that  there  is  no  jurisdiction 
to  permit  service  upon  a third  party  unless  the  plaintiff  is  suing 
in  respect  of  a breach  happening  within  Ontario  of  a contract 
whether  it  is  made  in  Ontario  or  elsewhere.* 

We  are  unable  to  yield  to  the  argument  of  Mr.  Middleton  that 
if  the  action  is  one  within  the  terms  of  the  Rule,  the  third  party 
notice  may  be  served,  although  if  the  action  were  the  defendant 
against  the  third  party  it  would  not  be  within  the  Rule. 

We  think  the  word  “action”  in  that  portion  of  the  Rule  applic- 
able to  this  case  must  be  read  as  if  “where  the  third  party  proceed- 
ing” or  words  to  that  effect  were  the  language  used. 

Then,  if  that  be  so,  it  follows  that  there  was  no  breach  within 
Ontario.  The  contract  in  respect  of  which  indemnity  is  sought 
is  a contract  under  which  there  is  no  obligation  to  indemnify 
until  judgment  has  been  recovered  and  the  amount  recovered  has 
been  paid  by  the  defendant,  who  is  the  person  to  be  indemnified. 

The  time,  therefore,  has  not  arrived  when  a breach  of  the 
contract  can  take  place,  and  upon  that  short  ground  we  think 
the  case  must  be  disposed  of  adversely  to  the  contention  of  the 
respondents. 

It  would  very  probably  be  desirable  if  the  judgment  could 
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be  made  effective  against  the  third  party  that  the  Rules  should 
be  made  wide  enough  to  cover  such  a case  as  this,  because  it  would 
be  undesirable  to  have  the  matter  litigated  between  the  plaintiff 
and  the  defendant,  and  all  gone  over  again  with  possibly  a differ- 
ent result  as  to  the  liability  between  the  plaintiff  and  the  defendant 
in  this  action  to  that  reached  in  the  action  between  the  defendant 
and  the  person  who  has  agreed  to  indemnify  him. 

The  appeal  will  be  allowed,  without  costs  here  or  below.  „ 
The  learned  Judge  below  seems  to  have  proceeded  upon  the  as- 
sumption that  it  was  conceded  that  there  had  been  a breach  within 
Ontario;  so  that  we  are  really  not  reversing  anything  that  he  has 
determined. 


E.  B.  B. 
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[MEREDITH,  C.J.C.P/J 

In  re  Wiarton  Beet  Sugar  Co 

Freeman’s  Case. 

Company — Bonus  Shares — Transfer  of  Before  Winding-up  — Liability — Con- 
tributory— Winding-up  Act — R.S.C.  1886,  ch.  129,  sec.  83. 

Held,  that  a former  holder  of  bonus  shares,  which  he  had  before  winding-up 
transferred  to  persons  entitled  to  hold  them  as  fully  paid  up,  is  not  liable 
to  be  placed  on  the  list  of  contributories  in  respect  to  them,  unless  sub- 
jected to  such  liability  by  the  Act  under  which  the  company  was  created 
or  some  Act  relating  thereto. 

Semble,  however,  that  such  a shareholder,  if  a director,  commits  a breach  of 
trust  in  being  a party  to  the  allotment  of  the  shares  as  fully  paid  up,  as 
well  as  in  putting  them  off  on  his  transferees  to  the  prejudice  of  the  com- 
pany as  fully  paid-up  shares:  and  such  a case  is  a proper  one  for  an  order 
under  sec.  83  of  the  Winding-up  Act  for  contribution  by  him  by  way  of 
compensation  in  respect  of  such  breach  of  trust. 

This  was  an  appeal  by  B.  B.  Freeman  from  the  certificate  and 
report  of  an  Official  Referee,  dated  November  23rd,  1905,  settling 
the  appellant  on  the  list  of  contributories  in  respect  of  certain 
shares  in  the  company.  The  appeal  was  argued  before  Mere- 
dith, C.J.,  in  Weekly  Court,  on  February  1st,  1906. 

W.  M.  Douglas,  K.C.,  for  the  appellant,  contended  that  Freeman 
was  not  liable  as  contributory  in  respect  of  shares  which  he  trans- 
ferred before  the  winding-up  under  circumstances  that  enabled  the 
transferee  to  hold  them  as  paid  up:  In  re  Hoylake  R.W.  Co.,  Ex 
parte  Littledale  (1874),  L.R.  9 Ch.  257. 

W.  H.  Blake,  K.C.,  for  the  liquidator,  contended  to  the  contrary, 
citing  In  re  Railway  Time  Tables  Publishing  Co.,  Ex  parte  Sandys 
(1889),  42  Ch.  D.  98;  Re  Wiarton  Beet  Sugar  Co.,  Kydd’s  Case  (1905), 
6 O.W.R.  491;  North-West  Electric  Co.,  Limited,  v.  Walsh  (1898) 
29  S.C.R.  33;  Welton  v.  Saffery,  [1897]  A.C.  299;  In  re  Eddy  stone 
Marine  Ins.  Co.,  [1893]  3 Ch.  9;  Buckley’s  Companies  Acts,  8th 
ed.,  pp.  44-5,  640;  Companies  Act,  1862,  Imp.  25-26  Yict.  ch.  89, 
sec.  38;  In  re  Harmony,  etc.,  Mining  Co.,  Spargo’s  Case  (1873),  L.R. 
8 Ch.  407;  Ex  parte  Claxton,  In  re  Claxton  (1872),  L.R.  7 Ch.  533; 
Union  Bank  v.  Morris  (1900),  27  A.R.  396;  Maritime  Bank  v. 
Troop  (1888),  27  N.B.  295,  16  S.C.R.  456;  In  re  Wiarton  Beet  Sugar 
Manufacturing  Co.,  McNeill’s  Case,  (1905),  10  O.L.R.  219;  R.S.O. 
1897,  ch.  191,  sec.  37. 
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Douglas , in  reply,  referred  to  per  Patterson,  J.A.,  in  Maritime 
Bank  v.  Troop,  16  S.C.R.  456,  at  p.  471;  In  re  Pyle  Works  (1890), 
44  Ch.  D.  534,  at  p.  585;  In  re  Mayfair  Property  Company,  [1898] 
2 Ch.  28;  Newton  v.  Debenture  Holders,  etc.,  of  Anglo- Australian 
Investment  Co.,  [1895]  A.C.  244;  Ingle  v.  Bank  of  Prince  Edward 
Island  (1885),  11  S.C.R.  265;  Winding-up  Act,  R.S.C.,  ch.  129, 
sec.  73;  52  Yict.  ch.  32,  sec.  16  (D),  amending  same. 

April  19.  Meredith,  C.J. : — This  is  an  appeal  by  B.  B.  Freeman 
from  the  certificate  and  report  of  an  Official  Referee  (McAndrew) 
dated  November  23rd,  1905,  settling  the  appellant  on  the  list  of 
contributories  in  respect  of  certain  shares  in  the  company. 

The  first  of  the  two  principal  questions  raised  upon  the  argument 
was  as  to  the  liability  of  the  appellant  to  be  placed  on  the  list  of 
contributories  in  respect  of  certain  shares  which  were  allotted  as 
bonus  shares,  some  of  them  directly  to  the  appellant  and  others  of 
them  to  other  persons  who  transferred  their  shares  to  the  appellant, 
he  having  notice  that  they  had  been  issued  as  bonus  shares  and  that 
although  they  were  issued  as  fully  paid  up  in  fact  nothing  had  been 
paid  in  respect  of  them. 

That  the  appellant  is  liable  in  respect  of  such  of  these  shares  as 
were  standing  in  his  name  at  the  commencement  of  the  winding-up 
was  not  disputed,  but  as  to  certain  of  them  which  had  been  trans- 
ferred to  persons  who  are  entitled  to  hold  them  as  fully  paid  up, 
it  was  contended  that  the  appellant  having  parted  with  all 
interest  in  them  and  the  shares  being  vested  in  his  transferees,  he 
was  not  liable  to  calls  in  respect  of  them,  and  therefore  not  liable  to 
be  placed  on  the  list  of  contributories  for  the  amounts  which  ought 
to  have  been  paid  on  them,  as  between  the  company  and  the  appel- 
lant. 

The  second  of  the  two  principal  questions  argued  was  as  to  the 
right  of  the  appellant,  assuming  him  to  be  liable  to  be  placed  on 
the  list  of  contributories  for  the  amount  unpaid  on  these  shares,  to 
set  off  against  that  liability  a debt  owed  to  him  by  the  company  at 
the  commencement  of  the  winding-up. 

Upon  both  of  these  questions  the  Official  Referee  came  to  a con- 
clusion adverse  to  the  appellant. 

It  was  stated  upon  the  argument  that  no  case  could  be  found  in 
which  it  has  been  decided  that  one  to  whom  shares  have  been  allotted 
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as  paid-up  shares  under  circumstances  which  render  him  liable  to 
pay  for  the  shares  but  who  before  the  commencement  of  the  winding- 
up  has  transferred  them  to  a person  who  has  been  accepted  as  trans- 
feree and  who  is  entitled  to  hold  them  as  fully  paid,  is  liable  to 
be  placed  on  the  list  of  contributories  for  the  amount  which  ought  to 
have  been  paid  in  respect  of  the  shares. 

Reliance  was,  however,  placed  by  the  learned  counsel  for  the 
respondent  on  the  observations  of  Hellish,  L.J.,  in  Spargo’s  Case, 
L.R.  8 Ch.  407,  at  p.  410,  which  are  as  follows:  “It  appears  to  me 
that  you  must  shew  your  shares  to  have  been  fully  paid  up.  When 
you  take  shares  you  become  bound  to  pay  cash  for  them.  If  you 
do  not  do  so,  and  the  company  nevertheless  registers  them  in  your 
name  as  fully  paid  up,  and  you  sell  them  to  bona  fide  holders  as  fully 
paid-up  shares,  they  are  not  liable  to  pay  calls  on  them;  but  how  is 
your  original  liability  to  pay  got  rid  of?” 

It  became  unnecessary  for  the  court  to  consider  whether  the 
liability  was  got  rid,  of  and  it  is  not  to  be  forgotten  that  as  has  been 
pointed  out  by  high  authority  observations  of  the  character  of  those 
of  the  Lord  Justice  addressed  to  counsel  in  the  course  of  their  argu- 
ment have  not  the  weight  even  of  obiter  dicta. 

Buckley  on  Companies  Acts  is  the  only  text  book  on  company 
law  in  which,  as  far  as  I have  been  able  to  discover,  any  reference 
to  the  observations  of  the  Lord  Justice  is  made,  8th  ed.,  pp.  44,  45, 
640,  and  they  are  spoken  of  as  “a  suggestion  thrown  out  by  Mellish, 
L.J.,  in  Spargo’s  Case.” 

The  position  of  a shareholder  who  has  transferred  his  shares  is 
thus  dealt  with  in  Lindley  on  Partnership,  6th  ed.,  pp.  113,  114: 
“Practically,  however,  it  will  be  found  that  as  a general  rule  a 
member  of  a company  whose  shares  have  been  duly  transferred, 
surrendered  or  forfeited  is  discharged  as  between  himself  and  the 
other  members  from  all  liability  as  well  in  respect  of  past  as  of 
future  transactions,  the  acceptance  by  the  company  of  the  transfer 
or  surrender  or  the  declaration  by  the  company  of  the  forfeiture 
being,  generally  speaking,  equivalent  to  a release  by  the  company  of 
the  members  whose  shares  are  thus  dealt  with  from  all  liability  in 
respect  of  them.  Where  this  is  the  case  he  is  not  liable  on  the  sub- 
sequent winding-up  of  the  company  to  be  put  on  the  list  of  con- 
tributories with  the  present  members,  and  his  liability  to  be  put  on 
the  list  at  all  can  only  arise  from  some  necessity  of  having  recourse 
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to  past  members  in  order  to  pay  the  debts  of  the  company  or  to 
adjust  the  rights  of  such  members  inter  se.” 

Under  the  English  Companies  Act  past  members,  within  a year 
after  they  have  ceased  to  be  members,  are,  in  the  event  of  the 
company  being  wound  up,  made  liable  under  certain  conditions 
and  with  certain  limitations  as  to  the  extent  of  their  liability 
to  contribute  to  the  assets  of  the  company,  and  legislation  of  a 
similar  character  is  found  in  the  Bank  Act  of  Canada. 

The  Ontario  Companies  Act,  R.S.O.  1897,  ch.  191,  under  which 
the  Wiarton  Beet  Sugar  Company  was  incorporated  does  not  contain 
any  provision  of  a similar  character,  and  the  only  persons  upon 
whom  calls  may  be  made  are  the  shareholders  of  the  company, 
which  I take  to  mean  those  who  are  shareholders  when  the  call  is 
made.  See  secs.  32,  34  and  37. 

I find  nothing  in  the  Winding-up  Act  which  creates  any  liability 
on  the  part  of  a past  member  of  a company  where  such  a member  is 
not  subjected  to  such  a liability  by  the  Act  under  the  authority  of 
which  the  company  is  created  or  some  Act  relating  to  it. 

Section  44  of  the  Winding-up  Act,  R.S.C.  ch.  129,*  though  very 
general  in  its  terms,  notwithstanding  the  use  of  the  words  “or 
otherwise,”  has,  I think,  no  application  to  any  liability  which  is 
not  one  of  the  shareholder  or  member  as  such,  and  sec.  45t  is  de- 
signed, I have  no  doubt,  to  meet  such  cases  as  are  dealt  with  in  the 

* R.S.C.  ch.  129,  sec.  44:  Every  shareholder  or  member  of  the  company 
or  his  representative,  shall  be  liable  to  contribute  the  amount  unpaid  on  his 
shares  of  the  capital,  or  on  his  liability  to  the  company,  or  to  its  members  or 
creditors,  as  the  case  may  be,  under  the  Act,  charter  or  instrument  of  incor- 
poration of  the  company,  or  otherwise;  and  the  amount  which  he  is  liable  to 
contribute  shall  be  deemed  an  asset  of  the  company,  and  a debt  due  to  the 
company,  payable  as  directed  or  appointed  under  this  Act. 

t If  a shareholder  has  transferred  his  shares  under  circumstances  which 
do  not.  by  law,  free  him  from  liability  in  respect  thereof,  or  if  he  is  by  law 
liable  to  the  company  or  its  members  or  creditors,  as  the  case  may  be,  to  an 
amount  beyond  the  amount  unpaid  on  his  shares,  he  shall  be  deemed  a member 
of  the  company  for  the  purposes  of  this  Act,  and  shall  be  liable  to  contribute, 
as  aforesaid,  to  the  extent  of  his  liabilities  to  the  company  or  its  members  or 
creditors,  independently  of  this  Act;  and  the  amount  which  he  is  so  liable 
to  contribute  shall  be  deemed  an  asset  and  a debt  as  aforesaid. 
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provisions  of  the  Bank  Act  to  which  I have  referred,  and  to  provide 
for  cases  in  which  as  under  that  Act  a shareholder  is  liable  beyond 
the  amount  unpaid  on  his  shares. 

I am  unable  therefore  to  come  to  the  conclusion  that  the  appel- 
lant is  liable  qua  shareholder  to  contribute  to  the  assets  of  the 
company  under  the  Winding-up  Act. 

It  is  in  the  view  I take  unnecessary  to  consider  whether  had  the 
appellant  not  been  a director  of  the  company  at  the  time  the  bonus 
shares  were  allotted  to  him,  the  liquidator  would  have  been  without 
remedy  against  him  because  of  the  transfers  of  the  shares  which  he 
has  made.  The  appellant  was  a director  when  each  of  the  trans- 
actions which  resulted  in  the  allotment  to  him  of  the  bonus  shares, 
was  entered  into,  and  I have  no  doubt  committed  a breach  of  trust 
in  being  a party  to  the  allotment  of  the  shares  as  fully  paid  up,  as 
well  as  in  putting  them  off  on  his  transferees  to  the  prejudice  of  the 
company  as  fully  paid-up  shares. 

It  is  also  I think  not  open  to  doubt  that  the  case  is  one  in  which 
it  would  be  proper  that  an  order  should  be  made  under  sec.  83,* 
that  the  appellant  shall  contribute  to  the  assets  of  the  company  by 
way  of  compensation  in  respect  of  this  breach  of  trust,  and  the 
amount  unpaid  on  the  shares  in  question  would  seem  to  be  a not 
unreasonable  sum  to  require  him  to  contribute.  That  there  is  no 
right  to  set  off  against  a sum  ordered  to  be  paid  under  the  authority 
of  this  section  is  settled  by  the  English  Cases,  and  that  irrespective 
of  the  effect  of  sec.  101  of  the  Companies  Act  of  1862:  In  re  Anglo- 
French  Co-Operative  Society , Ex  parte  Pelly  (1882),  21  Ch.  D.  492; 
In  re  Exchange  Banking  Co.,  Flitcroft’s  Case  (1882),  ib.  519. 

It  may  be  that  technically  it  was  not  open  to  the  Official  Referee 
to  make  an  order  under  sec.  83  on  the  application  with  which  he 
was  dealing.  That  question  was  not  argued  and  I express  no 
opinion  upon  it. 

*Sec.  83:  When,  in  the  course  of  the  winding-up  of  the  business  of  a 
company  under  this  Act , it  appears  that  any  past  or  present  director,  manager, 
liquidator,  receiver,  employee,  or  officer  of  such  company  has  misapplied  or 
retained  in  his  own  hands,  or  become  liable  or  accountable  for  any  moneys  of 
the  company , or  been  guilty  of  any  misfeasance  or  breach  of  trust  in  relation 
to  the  company,  the  court  may  . . . compel  him  to  repay  any  moneys 

so  misapplied  or  retained , or  for  which  he  has  become  liable  or  accountable.  . . 
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If  the  parties  are  content  that  I shall  deal  with  the  case  irrespec- 
tive of  the  point  I have  just  mentioned  and  to  waive  it,  the  order 
will  go  dismissing  the  appeal  as  to  the  bonus  shares  without  costs 
as  between  the  parties,  but  the  liquidator  will  be  entitled  to  his 
costs  out  of  the  assets. 

If  they  are  not  content  the  case  must  be  spoken  to  again. 

It  is  but  fair  to  the  appellant  to  say  that  I am  not  to  be  under- 
stood as  meaning  that  I think  there  was  any  dishonest  intention 
on  his  part  in  becoming  a party  to  the  allotment  of  the  bonus  shares 
or  in  participating  in  the  benefits  of  it. 

A.H.F.L. 


D.  C. 
1906 

June  12. 


[DIVISIONAL  COURT.] 

Sturgeon  v.  The  Port  Bur  well  Fish  Co. 


Negligence — Steamboat  Inspection  Act — Fishing  Tug — Dominion  Rules  and 
Regulations — Life-Saving  Apparatus — 61  Viet.  ch.  64,  sec.  3 ( D .). 

The  Steamboat  Inspection  Act,  1898,  61  Viet.  ch.  46,  sec.  3 (D.),  enacts: 
“No  steamboat  used  exclusively  for  fishing  purposes  and  under  150  tons 
gross  tonnage  . . shall  be  subject  to  the  requirements  of  this  Act 

except  as  to  the  obligation  to  carry  one  life-buoy  . . and  to  carry  a 

life-preserver  for  each  person  on  board.”  Sec.  11  of  Part  VIII.  of  the 
Dominion  Rules  and  Regulations  respecting  the  inspection  of  boats,  etc., 
purporting  to  have  been  passed  under  the  said  Act,  provides  that  “every 
steamboat  not  employed  in  the  carriage  of  passengers  . . shall  at  all 

times  when  the  crew  thereon  is  on  board  . . have  on  board  . . a 

good,  suitable  and  sufficient  boat  or  . . boats,  in  good  condition,” 
etc.;  and  another  regulation  provides  that  “every  steamboat  not  em- 
ployed in  the  carriage  of  passengers  . . shall  . . have  on  board 

. . a number  in  due  proportion  to  that  of  the  crew  of  . . fire-buckets 

. . and  of  axes  and  lanterns,  to  the  satisfaction  of  the  inspectors”: — 

Held,  that  the  above  Act,  except  as  to  life-buoys  and  life-preservers,  did  not 
apply  to  a fishing  tug  of  the  defendant  company  of  some  12J  tons,  and 
that  if  the  Rules  and  Regulations  were  intended  to  carry  the  provisions 
beyond  the  terms  of  the  statute,  they  were  without  authority,  but  that  it 
was  preferable  to  read  them  as  not  intended  to  apply  to  steamboats  ex- 
cepted from  the  operation  of  sec.  3 of  the  Act;  and  that  therefore  the 
plaintiff  could  not  recover  in  an  action  brought  under  Lord  Campbell’s  Act 
against  the  defendant  in  respect  to  a death  alleged  to  have  been  caused 
by  the  negligence  of  the  defendant  company  in  failing  to  comply  with  the 
provisions  of  the  above  Act  and  Regulations  as  to  life-saving  apparatus 
other  than  life-buoys  and  life-preservers. 


This  was  an  appeal  by  the  plaintiff  from  the  judgment  of  Magee, 
J.,  at  the  trial  of  this  action  at  Goderich  and  Toronto,  on  March  16th, 
17th  and  24th,  1906,  dismissing  the  action  on  the  findings  of  the 
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jury,  and  for  judgment  in  favour  of  the  plaintiff  for  the  amount  of 
the  verdict  returned  by  the  jury  or  for  a new  trial. 

D.  C. 
1906 

The  action  was  brought  by  the  administrator  of  George  Sturgeon, 
deceased,  for  damages  in  respect  to  the  death  of  the  latter  alleged 
to  have  been  caused  by  the  negligence  of  the  defendants,  who  were  an 
incorporated  company  carrying  on  a general  fishing  business  in 
Ontario.  The  statement  of  claim  set  out  that  the  plaintiff  was  a 
fisherman  on  a steam  fishing  tug  of  the  defendant  called  “The  Star” 
then  engaged  in  fishing  on  Lake  Erie;  that  the  vessel  having  been 
sent  out  by  the  defendants’  manager  on  a very  rough  day  to  lift  the 
defendants’  nets,  was  struck  by  a sea  about  four  miles  off  Port  Bur- 
well  pier,  and  George  Sturgeon  washed  overboard  and  drowned; 
and  alleged,  inter  alia , that  according  to  the  laws  in  force  in  this 
Province,  the  defendants’  said  vessel  should  have  been  provided 
with  (a)  one  life  raft  or  suitable  yawl  with  oars  and  bailer,  (b)  one 
life  belt  for  each  member  of  the  crew,  (c)  one  round  cork  life  buoy, 
(d)  four  metallic  pails,  (e)  one  axe  in  brackets,  placed  at  the  after 
end  of  the  cabin  or  in  such  a position  as  to  be  easily  available; 
that  “The  Star”  was  not  supplied  with  such  equipment;  and 
that  the  defendants  were  by  their  failure  to  supply  the  said  equip- 
ment guilty  of  negligence,  which  caused  the  death  of  George 
Sturgeon. 

The  defendants  denied  all  negligence,  and  said  that  “The  Star” 
was  equipped  and  provided  with  everything  required  by  law  prior 
to  and  at  the  time  of  the  accident. 

“The  Star”  was  a boat  of  some  12J  tons. 

At  the  trial  the  jury  found  that  the  death  did  result  from  the 
negligence  of  the  defendants,  and  that  the  negligence  consisted  in 
not  having  a lifeboat  or  life  raft  or  an  axe,  and  that  the  deceased 
was  not  guilty  of  contributory  negligence,  but  that  they  could  not 
tell  whether  he  would  have  been  saved  if  there  had  been  a lifeboat 
or  raft,  and  an  axe  on  board,  and  assessed  the  damages  at  $200. 

Magee,  J.,  held  that  in  view  of  the  last  two  answers,  the  plaintiff 
was  not  entitled  to  judgment,  and  dismissed  the  action. 

Section  11  of  Part  VIII.  of  the  Dominion  rules  and  regulations 
respecting  the  inspection  of  boats,  life  preservers  and  other  life- 
saving appliances  to  be  carried  on  steamboats  or  other  vessels, 
under  sec.  6 of  the  Steamboat  Inspection  Act,  1898,  61  Viet.  ch.  46 
(D.),  under  which  the  Governor-in-Council  may  make  rules  and 
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regulations  for  the  following  purposes,  inter  alia : (d)  respecting 

boats  and  life-preservers,  fire  buckets,  axes  and  lanterns  and  other 
life-saving  appliances  to  be  carried  by  steamboats  and  other  vessels 
mentioned  in  the  Act,  provides  as  follows  : 

“ Sec.  11.  Every  steamboat  not  employed  in  the  carriage  of 
passengers,  and  every  steamboat  to  which  the  foregoing  provisions 
of  the  preceding  sections  do  not  apply,  shall  at  all  times,  when  the' 
crew  thereof  is  on  board,  be  provided  with  and  have  on  board  or 
attached  to  such  steamboat  in  some  convenient  place,  a good, 
suitable  and  sufficient  boat,  or  good,  suitable  and  sufficient  boats, 
in  good  condition  and  properly  equipped,  and  provided  with  oars 
in  sufficient  number  and  other  necessary  tackle,  and  of  sufficient 
capacity  to  carry  all  the  crew  of  such  steamboat,  and  with  sufficient 
means  for  lowering  such  boat  or  boats  from  on  board  safely  and 
expeditiously;  and  freight,  canal,  and  tug  steamers,  less  than  50 
gross  tons,  may  be  equipped  with  boats,  or  rafts  when  boats  cannot 
be  utilized,  as  in  the  opinion  of  the  inspector  may  be  necessary  in 
case  of  disaster,  to  secure  the  safety  of  all  on  board.” 

Regulation  2 of  Part  IX.  of  the  same  regulations  provides  that 
“Every  steamboat  not  employed  in  the  carriage  of  passengers,  and 
every  steamboat  to  which  the  provisions  of  the  next  preceding  sec- 
tion do  not  apply,  shall  be  provided  with  and  have  on  board,  in 
convenient  places,  a number  in  due  proportion  to  that  of  the  crew, 
of  good  and  sufficient  fire  buckets  of  metal,  leather  or  other  suitable 
materials,  and  of  axes  and  lanterns,  to  the  satisfaction  of  the  in- 
spector. ” 


The  plaintiff  appealed,  and  the  appeal  was  argued  before 
Meredith,  C.J.C.P.,  and  Teetzel  and  Anglin,  J.J.,  on  June 
12th,  1906. 

W.  Proudfoot,  K.C.,  for  the  plaintiff,  relied  on  the  above  regula- 
tions, and  contended  that  they  applied  to  “The  Star.” 

F.  Arnoldi,  K.C.,  for  the  defendants,  referred  to  sec.  3 of  the 
Steamboat  Inspection  Act,  1898,  61  Viet . ch.  46(D .) , and  contended 
that  the  above  regulations  did  not  apply  to  a fishing-boat  of  only 
12^  tons. 


June  12.  The  judgment  of  the  Court  was  delivered  by  Mere- 
dith, C.J.: — This  is  an  action  under  what  is  commonly  spoken  of 
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as  Lord  Campbell’s  Act,  against  the  owners  of  a fishing  tug  operating 
upon  Lake  Erie,  to  recover  damages  for  the  death  of  the  intestate, 
which  is  alleged  to  have  been  caused  by  the  negligence  of  the  appel- 
lants and  their  failure  to  comply  with  the  provisions  of  the  Steam- 
boat Inspection  Act  as  to  the  life-saving  apparatus  which  it  was 
said  they  were  required  to  have  on  board  the  vessel. 

The  case  upon  the  pleadings  was  no  doubt  intended  to  be  based 
upon  the  failure  of  the  defendants  to  perform  their  statutory  duty, 
and  was  tried  upon  that  being  the  cause  or  groundwork  of  the  action. 

We  are  not  able  to  take  the  same  view  that  the  learned  Judge 
reached  as  to  the  application  of  the  Steamboat  Inspection  Act  to  the 
vessel  in  question,  which  was  a steamboat  used  exclusively  for  fishing 
purposes. 

The  learned  Judge  did  not  reach  the  conclusion  to  which  he 
came  without  some  doubt,  and  apparently  reached  it  for  the  pur- 
pose, provisionally,  one  may  almost  say,  of  having  the  action  tried. 
However,  we  have  not  come  to  the  same  conclusion. 

Section  3 of  the  Steamboat  Inspection  Act,  61  Viet.  ch.  46,  is  as 
follows: 

Section  3 : “No  steam  yacht  used  exclusively  for  pleasure  or 
private  use  . . . No  steamboat  used  exclusively  for  fishing  pur- 
poses and  under  150  tons  gross  tonnage  . . shall  be  subject  to 

the  requirements  of  this  Act  except  as  regards  the  yearly  rate  or 
duty  and  the  inspection  fees  hereinafter  imposed  and  the  inspection 
of  their  boilers  and  machinery,  and  except  also  as  to  the  obligation 
to  carry  one  life-buoy  and  take  the  precautions  against  fire 
hereinafter  imposed  upon  all  steamboats,  and  to  carry  a life- 
preserver  for  each  person  on  board  . . . Provided,  however, 

that  if  any  of  the  vessels  mentioned  in  this  section— except  the 
steam  yachts  therein  mentioned — carries  passengers  for  or  without 
hire,  such  vessel  shall  be  deemed  to  be  a passenger  steamboat 
for  the  time  being,  and  shall  be  subject  to  all  the  provisions  of 
the  Act  from  which  by  this  section  such  vessel  is  exempt.”  . . 

Now,  it  is  perfectly  plain  that  as  far  as  the  requirements  which 
are  contained  within  the  four  corners  of  the  Act  itself  are  concerned, 
none  of  them,  except  the  two  mentioned  in  the  section,  has  applica- 
tion to  the  vessel  in  question. 

It  is  said  that  under  the  authority  of  sec.  6 of  the  Act  the  Gov- 
ernor-in-Council  has  made  rules  and  regulations  which  are  applicable 
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to  the  vessel  in  question,  and  which  require  that  it  should  carry  a 
lifeboat  or  raft  and  an  axe. 

It  seems  to  us  that  there  is  nothing  in  the  regulations  to  indicate 
that  the  Governor-in-Council  intended  to  carry  the  provisions  of 
them  beyond  the  terms  of  the  statute,  and  I think  we  ought  to  read 
them,  if  possible,  in  so  far  as  they  require  the  matters  to  which  I 
have  just  referred  to  be  provided,  as  not  intended  to  apply  to  steam- 
boats excepted  from  the  operation  of  certain  provisions  of  the  Act 
by  sec.  3;  but,  however  that  may  be,  it  seems  to  us  that  if  upon 
their  true  construction  the  regulations  do  apply  in  terms  to  the 
vessels  excepted  by  sec.  3,  they  were  made  without  authority. 
As  I have  read  from  the  section,  “no  steamboat  used  exclusively 
for  fishing  purposes  and  under  one  hundred  and  fifty  tons  gross 
tonnage  . . . shall  be  subject  to  the  requirements  of  this  Act.  ” 

Then,  by  sub-sec.  2 of  sec.  6,  “Any  rules  and  regulations  made  under 
the  authority  of  this  section  shall,  after  publication  in  The  Canada 
Gazette,  have  like  force  and  effect  as  if  herein  enacted.”  It  does 
not  require  argument  to  maintain  that  if  the  requirement  of  the 
regulations  as  to  the  life  raft  and  lifeboat  and  the  axe  had  been 
embodied  in  subsequent  sections  of  the  Act  they  would  have  been 
within  the  exception  of  sec.  3. 

Then  if  under  the  authority  of  the  statute  regulations  have  been 
made  by  the  Governor-in-Council  which  have  the  like  force  and 
effect  as  if  enacted  in  the  Act,  it  seems  to  us  to  follow  that  the 
exception  must  apply  to  these  regulations  in  so  far  as  they  go  beyond 
the  requirements  of  sec.  3. 

Having  come  to  this  conclusion,  it  follows  that  no  purpose  would 
be  gained  by  sending  the  case  back  for  another  trial,  which  probably 
would  have  been  the  result  if  we  had  come  to  the  conclusion  that 
the  statutory  duty  alleged  by  the  respondent  rested  upon  the 
appellants. 

The  result  is  that  the  appeal  must  be  dismissed. 


A.H.F.L. 


XII.] 


ONTARIO  LAW  REPORTS. 


159 


[DIVISIONAL  COURT.] 

In  re  Mud  Lake  Bridge 

Municipal  Corporations — Bridges — Definition  of — Declaring  Certain  Bridges 

County  Bridges — Consolidated  Municipal  Act,  1903 — 3 Edw.  VII.  ch.  19, 

sec.  617  (a). 

A structure  for  crossing  the  waters  of  a lake,  with  a wooden  section  243  feet 
long  spanning  the  waters  at  low  water,  and  embankments  at  either  end  of 
140  feet  and  260  feet  respectively,  the  whole  width  being  covered  at  high 
water,  is  a bridge  over  300  feet  in  length  within  the  meaning  of  sec.  617  (a) 
of  the  Consolidated  Municipal  Act,  1903,  whereby  certain  bridges  over 
that  length  may  be  declared  county  bridges. 

Semble,  sec.  617  (a)  is  not  to  be  read  as  applying  only  to  bridges  crossing 
rivers,  streams,  ponds,  or  lakes,  to  the  exclusion  of  bridges  crossing  ravines. 

This  was  an  appeal  by  the  corporation  of  the  county  of  Victoria 
from  an  order  of  the  Judge  of  the  county  court  of  that  county,  dated 
March  12th,  1906,  declaring  a certain  bridge  a county  bridge  to  be 
maintained  and  kept  in  repair  by  the  appellants,  under  the  circum- 
stances mentioned  in  the  judgment.  The  appeal  was  argued  on 
April  20th,  1906,  before  Meredith,  C.J.,  C.P.,  and  Teetzel  and 
Anglin,  JJ. 

G.  H.  Watson,  K.C.,  and  F.  D.  Morse,  for  the  appellants,  con- 
tended that  approaches  are  altogether  distinct  from  the  bridge; 
that  all  there  was  here  was  a raising  of  the  ground  at  each  end  of  the 
bridge;  that  an  embankment  and  a bridge  are  essentially  different 
things;  and  cited  Consolidated  Municipal  Act,  1903,  3 Edw.  VII. 
ch.  19,  sec.  617  (a)*;  Traversy  v.  Gloucester  (1888),  15  O.R.  214; 
Johnston  v.  Township  of  Nelson  (1890),  17  A.R.  16;  Re  Cummings 

* Sec.  617a  (1):  The  council  of  any  township  in  which  a bridge  over  300 
feet  in  length  is  situate,  may  by  resolution  declare  that  owing  to  such  bridge 
being  over  300  feet  in  length,  and  being  used  by  the  inhabitants  of  munici- 
palities other  than  the  township,  and  being  situate  on  a highway  which  is  an 
important  road  affording  means  of  communication  to  several  municipalities, 
it  is  unjust  that  the  township  should  be  liable  for  the  maintenance  and  repair 
of  the  bridge,  and  that  it. should  be  maintained  and  repaired  by  the  corpora- 
tion of  the  county,  and  that  application  should  be  made  to  the  judge  of  the 
county  court  of  the  .county  for  an  order  declaring  such  bridge  a county  bridge 
to  be  maintained  nnd  kept  in  repair  by  the  county  corporation. 

(2)  . ..  . 
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v.  County  of  Carleton  (1894)  26  O.R.  1;  Attorney -General  v.  Oxford 
Canal  Navigation,  W.N.,  1903,  p.  39. 

P.  J.  McLaughlin,  K.C.,  for  the  respondents,  the  corporation  of 
the  township  of  Carden,  contended  that  by  a bridge  the  Municipal  Act 
always  intends  that  which  crosses  a river,  stream,  pond,  or  lake,  a 
structure  commencing  at  one  bank  and  continuing  to  the  other; 
that  “bridge”  has  always  been  construed  to  mean  the  whole  struc- 
ture necessary  to  carry  the  passage  across:  Imperial  Dictionary, 
Bouvier’s  Law  Dictionary,  sub  voc.  “Bridge”;  Abbot  of  Combe’s  Case, 
43  Assize  275  B.  pi.  37,  referred  to  in  Queen  v.  Mayor,  etc.,  of  Lincoln 
(1838),  8 A.  & E.  65;  that  sec.  605  of  the  Consolidated  Municipal 
Act,  1903,  must  be  construed  in  the  same  way  as  was  the  Statute 
of  Bridges,  22  Hen.  VIII.,  ch.  5:  King  v.  West  Riding  of  York  (1806), 
7 East  588,  596;  King  v.  Inhabitants  of  Oxfordshire  (1830),  1 B.  & A. 
289,  301;  Nottingham  County  Council  v.  Manchester,  etc.,  R.W.  Co. 
(1894),  71  L.T.  430;  Town  of  Tolland  v.  Town  of  Wellington  (1857), 
26  Conn.  578;  Dillon  on  Municipal  Corporations,  4th  ed.,  vol.  2, 
sec.  728;  Municipal  Code  of  Quebec,  sec.  859,  referring  to  bridges 
composed  of  solid  stone  or  earth;  that  the  fact  that  there  may  be 
partial  embankments  besides  the  archways  does  not  deprive  the 
whole  structure  of  the  character  of  a “bridge,”  which  word  includes 
abutments,  embankments,  and  span,  though  in  its  more  special 
sense  it  means  that  part  of  the  structure  which  actually  crosses  the 
stream:  Mayor,  etc.,  of  Bury  v.  Lancashire  and  Yorkshire  R.W . Co. 
(1888-9),  20  Q.B.D.  485,  14  App.  Cas.  417. 

Watson,  in  repty,  contended  that  the  Municipal  Act  clearly 
treated  approaches  differently  from  bridges:  secs.  606,  607,  617  (a); 
and  that  “bridge”  at  common  law  did  not  include  approaches. 


June  6.  The  judgment  of  the  Court  was  delivered  by  Meredith, 
C.J. : — This  is  an  appeal  by  the  corporation  of  the  county  of  Victoria 
from  an  order  of  the  Judge  of  the  county  court  of  that  county, 
dated  March  12th,  1906,  declaring  the  bridge  in  question  a county 
bridge  to  be  maintained  and  kept  in  repair  by  the  appellants  and  at 
their  cost. 

The  order  was  made  upon  the  application  of  the  respondents 
the  corporation  of  the  township  of  Carden,  and  under  the  authority 
of  sec.  617a  of  the  Consolidated  Municipal  Act,  1903. 

The  section  enables  a council  of  a township  in  which  “a  bridge 
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over  300  feet  in  length”  is  situate,  to  declare  by  resolution  that 
owing  to  the  bridge  being  over  that  length  and  “ being  used  by  the 
inhabitants  of  municipalities  other  than  the  township,  and  being 
situate  on  a highway  which  is  an  important  road  affording  means  of 
communication  to  several  municipalities,  it  is  unjust  that  the  town- 
ship should  be  liable  for  the  maintenance  and  repair  of  the  bridge, 
and  that  it  should  be  maintained  and  repaired  by  the  corporation 
of  the  county,  and  that  an  application  should  be  made  to  the  Judge 
of  the  county  court  of  the  county  for  an  order  declaring  such  bridge 
a county  bridge,  to  be  maintained  and  kept  in  repair  by  the  county 
corporation.  ” 

The  sole  question  for  determination  is  whether  the  structure  in 
question  is  “a  bridge  over  300  feet  in  length,”  within  the  meaning 
of  sec.  617a. 

The  structure  is  the  means  provided  for  crossing  the  waters  of 
Mud  Lake,  and  its  total  length  is  643  feet;  it  consists  of  a wooden 
section  spanning  what  is  called  the  narrows,  with  an  embankment 
at  each  end  of  it.  The  wooden  section  is  243  feet  long,  and  the 
embankments  are  of  the  respective  lengths  of  140  feet  and  260  feet. 
The  wooden  section  spans  the  waters  of  the  lake  at  low  water,  but 
at  high  water  they  spread  out  for  practically  the  whole  width  of 
643  feet. 

The  embankments  were  constructed  in  1889.  Previous  to  that 
there  existed  a bridge  for  the  whole  distance  of  643  feet,  and  in 
replacing  it  by  the  structure  in  question,  the  embankments  wrere 
raised  upon  the  timbers  of  the  old  bridge  which  were  sunk  to  the 
bottom  of  the  lake. 

It  is  quite  clear  that  both  the  wooden  section  and  the  embank- 
ments were  designed  to  furnish  a means  of  passing  over  the  lake 
and  that  the  embankments  were  as  necessary  to  enable  that  to  be 
done  as  was  the  wooden  section. 

I agree  with  the  learned  Judge  of  the  county  court  that  the 
wooden  section  and  the  embankments  together  form  “a  bridge  over 
300  feet  in  length”  within  the  meaning  of  section  617a. 

Without  the  embankments  the  wooden  section  would  have  been 
useless  for  the  purpose  for  which  it  was  designed,  i.e.,  as  a means  of 
passage  across  the  lake,  and  the  embankments,  as  I have  said,  were 
as  necessary  for  that  purpose  as  the  wooden  section.  They  are 
artificial  structures,  and  the  authorities  referred  to  by  the  learned 
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Judge  amply  warrant  the  conclusion  that  they  form  part  of  an  entire 
structure  which  may  properly  be  called  a bridge. 

I do  not  think  that  sec.  617a  is  to  be  read  as  applying  only  to 
bridges  crossing  rivers,  streams,  ponds  or  lakes.  There  is  nothing 
in  the  language  of  the  section  itself  so  limiting  it,  and  as  appears  to 
me  no  reason  why  it  should  be  so  limited.  What  the  legislature 
had  in  view  was  to  relieve  township  municipalities  upon  which  that 
duty  is  primarily  imposed,  of  the  burden  of  maintaining  long  and 
therefore  expensive  bridges  which  were  not  merely  local  in  their 
character  but  were  on  important  highways  affording  means  of 
communication  to  several  municipalities,  and  to  cast  that  burden 
on  the  county,  and  no  reason  occurs  to  me  why  the  legislature  must 
be  taken  to  have  confined  that  relief  to  bridges  crossing  rivers, 
streams,  lakes  or  ponds  and  to  have  therefore  excluded  bridges 
crossing  ravines.  I do  not  understand  the  importance  that  was 
given  by  counsel  for  the  respondent  and  apparently  by  the  learned 
Judge  to  the  adoption  of  the  more  narrow  view  of  the  application 
of  the  section. 

It  was  strenuously  argued  by  counsel  for  the  appellant  that 
however  the  law  might  otherwise  have  been,  the  provisions  of  sec. 
605  of  the  Consolidated  Municipal  Act,  1903,  as  interpreted  by  a 
Divisional  Court  in  Traversy  v.  Gloucester,  15  O.R.  214,  render  it 
impossible  to  apply  to  the  construction  of  sec.  617a,  the  authorities 
upon  which  the  learned  Judge  proceeded. 

I am  unable  to  agree  with  the  argument. 

Section  605  has  no  application  to  this  case.  Its  provisions  apply 
only  to  cases  in  which  two  municipalities  are  concerned,  the  one 
having  jurisdiction  over  the  bridge  and  the  other  over  the  highway: 
Johnston  v.  Township  of  Nelson,  17  A.R.  16.  In  this  case  it  is  upon 
the  respondent  municipality  and  upon  it  alone  that  by  law  the  duty 
of  keeping  in  repair  both  the  bridge  and  the  highway  rests,  and  the 
purpose  of  the  application  which  it  has  made  is  to  obtain  a transfer 
of  that  liability  as  to  the  bridge  from  it  to  the  appellant  municipality. 

In  my  opinion  the  order  of  the  learned  Judge  of  the  county 
court  is  right  and  should  be  affirmed,  and  the  appeal  from  it  dis- 
missed with  costs. 


A.H.F.L. 
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[IN  THE  COURT  OF  APPEAL.] 

The  Beck  Manufacturing  Co.,  Limited 
v. 

The  Ontario  Lumber  Co.,  Limited. 


C.  A. 
1906 

June  16. 


Waters  and  Watercourses — Rivers  and  Streams  Act — Tolls — Order  Fixing — 
Condition  Precedent  to  Right  of  Action — Remedy — R.S.O.  1897,  ch.  124, 
secs.  13,  19. 

Section  13  of  the  Rivers  and  Streams  Act,  R.S.O.  1897,  ch.  142,  confers 
exclusive  jurisdiction  to  fix  tolls  payable  for  floating  saw-logs  over  construc- 
tions and  improvements  made  by  others  in  rivers,  streams,  and  creeks, 
upon  the  different  tribunals  mentioned  in  it;  and  it  is  incumbent  upon  any 
persons  seeking  to  levy  such  tolls  to  produce  as  a condition  precedent 
to  recovery  an  order  or  judgment  by  one  of  such  tribunals  fixing  them. 
Per  Osler  and  Garrow,  JJ.A.  It  is  not  necessary  that  the  tolls  should 
be  fixed  before  the  logs  are  floated. 

Aliter,  per  Meredith,  J.A. 

Per  Garrow,  J.A.  An  action  will  lie  for  such  tolls,  after  the  same  have 
been  duly  fixed,  and  parties  are  not  confined  to  the  remedy  by  distress 
given  by  sec.  19. 

This  was  an  appeal  by  the  plaintiffs  from  the  judgment  of  the 
Divisional  Court  herein  of  May  23rd,  1905,  reported  10  O.L.R.  193. 
The  appeal  was  argued  before  Moss,  C.J.O.,  and  Osler,  Garrow, 
M acl aren,  and  Meredith,  JJ.A.,  on  November  29th  and  30th, 
1905. 

W.  R.  Riddell,  K.C.,  and  F.  E.  Hodgins,  K.C.,  for  the  appellants, 
contended  that  the  right  to  reasonable  tolls  under  sec.  11  of  the 
Rivers  and  Streams  Act,  R.S.O.  1897,  ch.  142,  was  acquired  when, 
and  only  when,  the  improvements  were  used,  and  that  it  makes  no 
difference  to  the  right  when  the  tolls  are  fixed;  that  the  right  comes 
under  sec.  11,  not  under  sec.  13  ; that  owners  could  not  stop  people 
sending  their  logs  down  no  matter  how  short  a notice  they  gave  of 
their  intention  so  to  do;  that  the  local  Judge’s  power  was  merely 
to  fix  the  tolls,  not  to  settle  the  rights  of  the  parties  inter  se,  and  the 
Divisional  Court  had  no  higher  power:  Attorney-General  for  Trinidad 
& Tobago  v.  Eriche,  [1893]  A.C.  518;  Canadian  Pacific  R.W.  Co.  v. 
Blain  (1905),  36  S.C.R.  159;  that  the  plaintiffs  were  entitled  to  tolls 
for  1903,  and  the  Divisional  Court  had  no  right  to  decide  otherwise; 
that  if  the  local  Judge  could  not  fix  them,  as  the  Divisional  Court 
had  held,  the  plaintiffs  were  entitled  to  come  to  the  High  Court  for 
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that  purpose:  Bentley  v.  Manchester,  etc.,  R.W.  Co.,  [1891]  3 Ch.  222, 
231;  Barry  Railway  Co.  v.  Taff  Vale  Railway  Co.,  [1895]  1 Ch.  128, 
135-6,  140;  Pulsford  v.  Devenish,  [1903]  2 Ch.  625,  at  p.  633;  Ross 
v.  Rugge-Price  (1876),  1 Ex.  D.  269,  at.  pp.  271-2;  that  if,  on  the 
other  hand,  the  local  Judge  had  authority  to  fix  the  tolls  for  1903, 
the  plaintiffs  were  entitled  to  the  rate  of  tolls  fixed  by  him  for  1903  as 
well  as  for  1904;  that  the  plaintiffs'  right  to  tolls  accrued  even  though 
the  amount  had  not  yet  been  fixed ; that  the  Act  provided  no  proper 
machinery  for  fixing  the  tolls  before  the  passing  of  the  logs,  and  the 
owner  was  not  bound  to  come  and  have  them  fixed  beforehand.  They 
also  cited  McLaren  v.  Caldwell  (1884),  9 App.  Cas.  392;  Little  v.  Ince 
(1854),  3 C.P.  528,  at  p.  543;  The  Wausau  Boom  Co.  v.Plumer 
(1880),  49  Wis.  115;  Hopkins  v.  Stockton  (1841),  2 Watts  & Serj. 
(Penn.)  163;  In  re  South  Creek  (1901),  21  C.L.T.  344;  Bronte  Har- 
bour Co.  v.  White  (1873),  23  C.P.  164;  Vestry  of  St.  Pancras  v. 
Batterbury  (1857),  2 C.B.N.S.  477;  and  a number  of  cases  as  to 
the  meaning  of  the  word  “tolls." 

A.  B.  Aylesworth,  K.C.,  and  A.  G.  F.  Lawrence,  for  the  defend- 
ants, respondents,  contended  that  the  plaintiffs  not  having  any 
order  under  sec.  13  as  to  tolls  for  1903,  could  not  recover;  that  a 
man  could  not  lie  by  for  years;  and  then  turn  on  all  who  had  used 
his  improvements  and  claim  tolls;  that  a man  was  entitled  to  know 
beforehand  on  what  terms  he  might  use  the  improvements;  that  the 
general  right  under  the  statute  was  to  use  the  stream  in  spite  of  the 
improvements;  that  the  plaintiffs  could  not  thus  ignore  sec.  13; 
that  sec.  19  predicates  knowledge  of  the  exact  amount  chargeable 
at  the  time  proceedings  are  taken;  that  the  power  of  distress  in- 
dicates that  the  tolls  must  be  fixed  before  that  period;  that  the  owner 
who  makes  improvements  is  not  entitled  to  tolls  until  the  Judge 
fixes  them,  and  gives  him  a right  to  charge  them:  Mackey  v.  Sher- 
man (1885),  8 O.R.  28. 

Riddell,  in  reply,  cited  Browne  v.  Dunn  (1893),  6 Rep.  67. 

June  16.  Moss,  C.J.O.: — Appeal  by  the  plaintiffs  from  a judg- 
ment of  a Divisional  Court  affirming  the  judgment  of  MacMahon,  J., 
delivered  after  trial  without  a jury,  dismissing  the  plaintiffs'  action. 

Upon  the  argument  of  the  appeal  a number  of  questions  were 
discussed  which  appear  to  me  not  to  have  any  bearing  upon  the 
real  question  to  be  determined  in  this  action. 
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under  the  13th  section  of  the  Rivers  and  Streams  Act,  R.S.O.,  1897, 

ch.  142,  were  much  canvassed,  and  their  effect  upon  the  plaintiffs’  Beck  Manu- 


plaintiffs’  action  is  not  founded  to  any  extent  whatever  upon  these 

orders  or  either  of  them.  Indeed,  as  will  be  seen  by  reference  to  the  Lumber 

statement  of  claim,  they  are  entirely  ignored,  and  although  at  the  Co‘ 

trial  the  earlier  order  appears  to  have  been  put  in  by  the  plaintiffs’  Moss> 

counsel,  he  only  did  so  because,  as  he  explained,  a reference  was 

made  to  it  in  the  course  of  the  evidence.  The  other  and  later  one, 

of  March  30th,  was  also  put  in  by  the  plaintiffs  at  a later  stage  of 

the  case,  but,  at  the  instance  apparently  of  the  defendants.  The 

statement  of  claim  sets  forth  that  the  plaintiffs  in  the  carrying  on  of 

their  business  as  lumbermen  found  it  necessary  to  use  the  stream 

known  as  Post  Creek  for  floating  down  their  logs  and  timber,  and 

the  stream  in  its  natural  state  not  being  navigable  or  floatable  for 

saw  logs  or  timber,  the  plaintiffs  made  and  maintained  and  kept  in 

repair  certain  constructions  and  improvements  in  and  on  the  creek, 

consisting  of  dams,  slides,  piers,  booms  and  other  necessary  works 

in  respect  of  which  the  plaintiffs  expended  the  sum  of  $8,580.94. 

It  is  then  alleged  that  the  defendants  having  prior  to  the  year 
1903  cut  certain  saw  logs  and  timber  in  or  near  the  works  and  im- 
provements, prepared  the  same  for  transmission  down  the  stream 
and  through  and  over  plaintiffs’  improvements,  but  did  not  notify 
the  plaintiffs  that  they  desired  to  use  the  said  improvements  so  that 
plaintiffs  might  agree  with  them  as  to  the  rate  of  compensation  for 
the  use  of  the  improvements  or  have  the  tolls  fixed  under  the  statute 
in  that  behalf;  but  instead  proceeded  to  drive  their  logs  down  the 
creek  and  to  use  the  improvements  and  took  part  with  the  drive  of 
the  plaintiffs,  and  afterwards  claimed  that  the  plaintiffs  hindered 
and  delayed  the  defendants’  drive,  and  recovered  damages  to  the 
extent  of  $750,  under  the  Saw  Logs  Driving  Act,  by  reason  of  the 
alleged  hindrance  and  delay.  And  plaintiffs  say  that  there  was  an 
implied  understanding  and  agreement  on  the  part  of  the  defendants 
to  pay  a reasonable  compensation  for  the  use  of  said  improvements. 

It  is  further  alleged  that  the  plaintiffs  permitted  the  defendants  to 
take  part  in  the  said  drive  and  utilize  the  improvements  under  such 
understanding  and  agreement,  and  that  otherwise  they  would  not 
have  permitted  the  driving  of  the  plaintiffs’  logs  over  the  improve- 


rights  in  this  action  was  discussed  at  some  length.  But  in  truth  the 
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ments  and  constructions;  and  that  defendants  in  using  the  improve- 
ments caused  unnecessary  damage  thereto. 

The  plaintiffs’  claim  is  that  they  are  entitled  to  be  paid  by  the 
defendants  reasonable  tolls  or  compensation  for  the  use  of  the  con- 
structions and  improvements  by  reason  of  an  expressed  or  implied 
agreement  to  pay  therefor,  the  plaintiffs  having  changed  their 
position  to  their  detriment  upon  the  faith  of  the  same  or  under  or 
by  virtue  of  the  expressed  terms  and  true  meaning  of  the  Act  for 
protecting  the  public  interest  in  rivers,  streams  and  creeks;  and 
they  claim  that  the  said  tolls  or  compensation  should  be  fixed  by  the 
court,  and  that  they  should  recover  damages  for  the  unnecessary 
damage  to  the  constructions  and  improvements  during  the  drive  of 
the  spring  of  1903.  The  claim  for  damages  does  not  appear  to  have 
been  followed  up. 

It  is  quite  apparent  upon  this  pleading  that  the  plaintiffs’  claim 
is  in  respect  of  the  logs  and  timber  driven  by  the  defendants  over 
the  improvements  during  the  spring  of  1903,  and  that  the  plaintiffs 
are  asking  payment  of  a reasonable  compensation  for  the  use  of  the 
improvements  during  that  period  but  do  not  present  any  fixed  rate 
or  toll  established  by  any  of  the  methods  referred  to  in  sec.  13  of 
the  Rivers  and  Streams  Act;  on  the  contrary,  they  ask  that  the  tolls 
or  compensation  should  be  fixed  and  determined  by  the  court.  And 
at  the  trial  and  during  the  argument  of  the  appeal  they  maintained 
the  same  ground  and  insisted  upon  their  right  to  obtain  from  the 
court  judgment  for  such  sum  as  the  court  might  fix  and  determine 
as  reasonable  to  be  allowed  to  them.  They  expressly  objected  to 
be  bound  by  the  rate  fixed  in  the  district  Judge’s  order  of  March  30th, 
and  asked  to  be  allowed  to  amend  their  claim  so  as  to  increase  the 
amount  of  the  demand  beyond  the  $1,000  therein  claimed.  Their 
reason  for  this  attitude  evidently  was  that  they  felt  that  they  could 
not  rely  upon  the  order  of  March  30th  as  applying  to  the  defendants’ 
saw  logs  and  timber  driven  over  the  improvements  in  the  spring  of 
1903.  The  object  of  their  action  was  plainly  to  obtain  judgment 
from  the  court  notwithstanding  the  want  of  an  order  fixing  rates 
applicable  to  the  season  of  1903. 

The  real  question  in  this  action,  therefore,  is  whether,  the  tolls 
not  having  been  otherwise  fixed,  the  plaintiffs  are  entitled  to  be 
allowed  by  the  court  a reasonable  sum  by  way  of  tolls  in  respect  of 
the  timber  and  logs  of  1903,  and  to  judgment  therefor. 
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A reference  to  the  terms  of  the  statute  makes  it  clearly  apparent 
that  the  court  has  no  such  power.  It  is  true  that  in  sec.  11  the  right 
given  to  all  persons  to  float  and  transmit  saw  logs  and  other  timber, 
etc.,  through  and  over  constructions  and  improvements  is  subject 
to  the  payment  to  the  person  who  has  made  the  constructions  and 
improvements  of  reasonable  tolls,  but  that  provision  must  be  read 
in  connection  with  sec.  13,  which  provides  in  explicit  terms  for  the 
mode  in  which  the  tolls  are  to  be  fixed.  If  not  fixed  as  otherwise 
provided  by  that  section,  the  judge  of  the  county  court,  or  the  Judge 
or  stipendiary  magistrate  of  the  district  in  which  the  constructions 
and  improvements  are  is  the  proper  tribunal  for  ascertaining  and 
fixing  the  tolls.  He  is  given  specific  directions  as  to  certain  matters 
which  he  is  to  have  regard  to  and  take  into  consideration,  and  an 
appeal  lies  from  his  order  or  judgment  to  a Divisional  Court,  and 
the  provisions  of  the  Act  in  this  regard  are  made  to  apply  to  past 
as  well  as  to  present  and  future  constructions  and  improvements,  so 
that  as  respects  the  jurisdiction  of  the  Judge  or  stipendiary  magis- 
trate all  periods  of  time  are  covered.  These  provisions  confer 
upon  the  different  tribunals  mentioned  in  sec.  13,  exclusive  juris- 
diction to  fix  the  tolls  and  render  it  incumbent  upon  any  person 
seeking  payment  for  the  use  of  constructions  or  improvements  to 
produce  as  a condition  precedent  to  recovery  an  order  or  judgment 
of  one  of  the  tribunals  fixing  the  tolls.  Such  being  the  effect  of  the 
provisions  of  the  Act,  the  plaintiffs’  action  as  launched  and  main- 
tained throughout  must  fail.  If  treated  as  an  action  based  on  an 
order  of  the  district  Judge  it  must  also  fail,  for  they  have  produced 
no  order  covering  the  logs  and  timber  driven  by  the  defendants 
through  and  over  the  improvements  during  the  season  of  1903.  The 
first  order  of  January,  1904,  was  set  aside  and  vacated  on  appeal 
to  a Divisional  Court.  The  order  of  March  30th  is,  as  appears 
upon  the  face  of  it,  and  as  the  evidence  indicates,  applicable  only 
to  saw  logs  and  timber  to  be  floated  or  transmitted,*  and  as 
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* In  this  order  the  district  Judge  provided  as  follows: — “I  do  order  and 
adjudge  that  the  applicants  are  entitled  to  charge  tolls  upon  the  improvements 
and  constructions  in  said  application  mentioned  and  situated  upon  Post 
Creek  ...  I order  and  adjudge  that  the  respondents  do  pay  the  appli- 
cants 40  cents  per  1,000  feet  (board  measure)  of  the  saw-logs  and  timbers  to 
be  floated  or  transmitted  through  and  over  the  said  constructions  and  im- 
provements. . . .” 
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already  pointed  out  was  not  relied  upon  or  put  forward  by  the 
plaintiffs  as  supporting  their  claim.  It  is  plainly  an  order  made 
applicable  to  the  future,  and  should  only  be  given  effect  to  in  that 
sense. 

The  evidence  in  this  case  as  well  as  the  judgment  of  Street,  J. 
upon  the  appeal  against  the  order  of  January,  1904  (which  is  not 
wholly  printed  either  in  the  appeal  book  or  in  the  report  of  this 
case  in  10  O.L.R.  193)  indicates  that  it  does  not  necessarily  follow 
that  the  rate  which  was  fixed  by  the  order  of  the  30th  of  March  for 
the  logs  and  timber  to  be  floated  or  transmitted  in  the  future  would 
be  the  rate  proper  to  apply  to  logs  and  timber  floated  or  transmitted 
in  prior  years;  and  it  is  not  safe  or  proper  to  treat  the  latter  order 
as  one  fixing  or  assuming  to  fix  a rate  with  regard  to  saw  logs  and 
timber  floated  or  transmitted  in  the  spring  or  season  of  1903.  The 
rate  for  that  year  was  never  effectively  fixed  by  the  district  Judge. 

The  result  is  that  there  is  no  rate  of  tolls  fixed  in  respect  of  the 
saw  logs  and  timber  floated  or  transmitted  in  the  spring  or  season  of 
1903,  in  respect  of  which  alone  plaintiffs  make  claim  in  this  action. 

On  these  grounds  the  judgment  of  the  Divisional  Court  should 
be  affirmed. 


Osler,  J.A.: — The  opinions  delivered  by  the  other  members  of 
the  court  have  gone  so  fully  and  at  large  into  the  questions  involved 
in  the  action  that  I shall  state  my  own  conclusions  in  the  briefest 
possible  manner. 

The  case  turns  upon  the  proper  construction  of  the  Statute 
R.S.O.  1897,  ch.  142,  and  the  decisions  ancient  and  modern  are  of 
slight  assistance  save  as  they  lay  down  ordinary  and  well  known 
legal  principles. 

The  right  conferred  upon  one  person  to  use  the  improvements 
made  by  another  in  any  river,  creek  or  stream,  for  the  purpose  of 
floating  and  transmitting  his  saw  logs,  etc.,  down  the  same,  is 
expressly  made  subject  to  the  payment  to  the  maker  thereof  of  rea- 
sonable tolls : sec.  11. 

These  tolls  are  to  be  fixed  and  ascertained  in  the  prescribed 
manner  by  a judicial  officer  upon  the  application  of  the  owner  of 
the  constructions  and  improvements  or  of  the  person  who  may 
desire  to  use  the  same:  sec.  13. 

When  the  constructions  and  improvements  have  been  made  use 
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of  by  any  person  other  than  the  owner  for  the  purpose  of  floating 
his  logs,  etc.,  over  the  same,  and  when  the  tolls  have  been  fixed  in 
the  prescribed  manner  a legal  debt  due  and  payable  by  the  user 
arises  in  favour  of  the  owner. 
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I am  not  of  opinion  that  upon  the  true  construction  of  the  Act  Ontario 
it  is  necessary  that  the  tolls  should  be  fixed  before  the  logs  are  Lumber 

floated.  Either  party  may  apply  to  the  Judge  to  fix  them,  but  it  _ 
is  not  to  be  supposed  that  the  logs  are  to  be  delayed  in  the  passage  °8ler’  JA' 
down  the  river  or  stream  while  the  application  to  the  Judge  is 
pending — an  application  which  in  the  nature  of  things,  such  as 
distance  from  the  county  town,  the  time  of  year,  the  difficulty  in 
procuring  the  proper  evidence,  etc.,  must  or  may  frequently  be 
incapable  of  being  made  until  the  critical  time  when  it  becomes 
essential  to  float  the  logs,  etc.,  and  use  the  improvements. 

But  until  the  tolls  have  been  fixed,  I think  it  clear  that  no  action 
can  be  maintained  because  while  they  must  be  reasonable  tolls,  the 
legislature  has  not  left  it  in  the  power  of  the  owner  of  the  improve- 
ments to  fix  them,  or  to  have  them  fixed  by  a court  or  jury  in  an 
action,  but  has  prescribed  a form  and  procedure  which  must  be 
sought  and  followed  by  the  user  or  owner  in  order  to  fix  and  de- 
termine what  is  reasonable. 


In  form  I think  the  order  of  the  county  Judge  of  January  25th 
1904,  was  unobjectionable,  as  it  simply  established  a toll  generally 
in  respect  of  the  respondents’  user  of  the  appellants’  improvements, 
and  the  question  whether  it  was  capable  of  application  to  a past 
user  was  left  open  to  be  determined  in  an  action.*  This  order  was 
set  aside  as  having  been  made  contrary  to  some  arrangement  which 
had  been  made  between  the  parties  in  reference  to  the  application 
then  pending  before  the  Judge.  The  subsequent  order  of  March 
30th,  even  if  it  can  be  construed  as  an  order  fixing  a rate  generally 
and  applicable  to  past  as  well  as  future  users  of  the  improvements, 
was  not  made  until  after  action  brought,  so  that  no  tolls  had  been 


* The  order  of  January  25th,  1904,  provided: — 

‘T  order  and  adjudge  that  the  respondents  pay  to  the  applicants  40  cents 
per  1 000  feet  (board  measure)  of  their  saw-logs  and  timber  floated  or  trans- 
mitted through  and  over  the  said  constructions  and  improvements  on  Post 
Creek  as  and  for  tolls,  and  I fix  the  said  tolls  at  40  cents  per  1,000  feet  (board 
measure)  of  saw-logs  and  timber  as  provided  by  R.S.O.  1897,  ch.  142,  sec.  13.” 
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fixed  and  ascertained  before  action,  and  consequently  no  debt  had 
become  due  by  the  one  party  to  the  other.  I do  not,  however, 
think  that  it  can  be  read  as  applicable  to  a past  user.  The  learned 
county  Judge  in  making  it  was  evidently  deferring  to  the  opinion 
expressed,  though  unnecessarily,  in  the  judgment  of  the  Divisional 
Court  that  no  toll  could  be  fixed  in  respect  of  a past  user.  He 
therefore  refrained  from  dealing  with  that  question,  considering 
that  he  was  precluded  from  doing  so  by  the  judgment  setting  aside 
his  previous  order,  and  he  seems  to  have  in  terms  limited  his  second 
order  to  tolls  to  be  taken  in  respect  of  a future  user.  There  is 
therefore  at  present  no  order  which  can  be  read  as  covering  tolls  for 
a past  user  upon  which  the  question  of  the  right  to  recover  such  tolls 
can  be  raised,  and  that  is  sufficient  to  dispose  of  this  appeal. 

The  case  seems  to  be  one  of  considerable  hardship  on  the  plaintiffs 
and  of  somewhat  unreasonable  conduct  so  far  as  appears  on  the 
part  of  the  defendants. 

The  appeal  must  be  dismissed,  but  under  the  circumstances 
I would  dismiss  it  without  costs. 

Garrow,  J.A.: — This  is  an  appeal  by  the  plaintiffs  from  the 
judgment  of  a Divisional  Court  affirming  the  judgment  of  MacMahon, 
J.,  at  the  trial  whereby  he  dismissed  the  action  with  costs:  see  10 
O.L.R.  193.  And  for  the  earlier  judgment  upon  the  application  to 
fix  tolls,  see  3 O.W.R.  333. 

It  is  stated  in  the  judgment  of  Anglin,  J.,  at  p.  196  of  the  case 
in  10  O.L.R. , that  it  was  not  contended  in  that  court  that  the 
Divisional  Court  had  in  the  earlier  case  exceeded  its  jurisdiction 
in  pronouncing  an  order  limiting  any  further  action  by  the  local 
Judge  to  the  fixing  of  tolls  applicable  only  to  the  future.  But  in 
the  reasons  of  appeal,  and  again  in  his  argument  before  us,  the  same 
counsel  did  vigorously  contend  against  that  section  of  the  order  of 
the  Divisional  Court,  and  as  I understood,  denied  that  any  such 
concession  had  been  made. 

The  Divisional  Court,  as  well  as  the  learned  Judge  at  the  trial, 
were  no  doubt  hampered  by  the  earlier  judgment  in  the  Divisional 
Court  before  referred  to,  and  it  may  be  that  under  these  circum- 
stances less  was  said  upon  the  point  than  in  the  argument  before  us. 
But  however  the  misunderstanding,  if  it  be  one,  arose,  I think  the 
point  should  be  held  to  be  open  to  the  plaintiffs  in  this  court. 
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It  was  also  contended  by  counsel  for  the  plaintiffs  that  this 
court  had  power  to  allow  a reasonable  sum  by  way  of  tolls,  but  it  is 
I think  quite  clear  that  we  have  no  such  power.  The  statute  points 
out  how  the  rate  is  to  be  fixed,  namely,  by  the  local  Judge  subject  to 
appeal,  and  there  is,  in  my  opinion,  no  alternative. 

It  was  further  contended  that  in  any  event  the  plaintiffs  are 
entitled  to  a declaration  of  their  right  to  tolls,  and  a reference  to 
the  local  Judge  to  fix  the  rate  if  necessary.  This,  too,  is  I think 
objectionable.  The  only  course  was,  I think,  to  have  had  the  rate 
fixed  by  the  local  Judge  before  action  brought.  And  one  of  my 
greatest  difficulties  has  been  a consideration  of  the  proper  effect  to 
be  given  to  the  order  fixing  rates  extant  when  the  action  began. 
It  does  fix  the  rate,  the  same  rate  as  the  earlier  order,  which  applied 
to  both  the  past  and  the  future,  and  therefore  we  might  almost 
assume  expresses  the  conclusions  of  the  local  Judge  as  to  both  the 
past  and  the  future.  The  second  order,  however,  while  not  so  ex- 
pressed on  its  face,  must,  I think,  be  read  as  if  it  had  been  expressly 
declared  to  be  subject  to  the  limitation  propounded  by  the  Divis- 
ional Court,  that  is,  to  the  future  only,  with  the  result  that  there 
has  been  apparently  no  toll  fixed  by  the  local  Judge  in  respect  of 
the  logs  in  question  in  this  action,  and  I can  see  no  alternative  but 
to  give  effect  to  this  objection. 

Several  other  questions  were  argued  before  us  and  as  the  case 
is  one  of  some  importance  it  may  not  be  amiss  for  me  to  briefly 
express  my  conclusion  upon  them.  These  questions  may  be  for- 
mulated thus: 

1.  Had  the  Divisional  Court  power  on  the  appeal  from  the  local 
Judge  to  refer  the  matter  back  with  the  limitation  in  question  ? 

2.  Will  an  action  lie  for  the  tolls  in  question,  or  are  the  plaintiffs 
confined  to  the  statutory  remedy  only?  And 

3.  Must  the  order  fixing  the  rate  be  made  before  the  improve- 
ments are  used  in  order  to  create  a liability? 

The  statute  in  question  is  R.S.O.  1897,  ch.  142,  “An  Act  for 
protecting  the  public  interest  in  Rivers,  Streams  and  Creeks.” 

In  Caldwell  v.  McLaren,  9 App.  Cas.  392,  it  was  finally  deter- 
mined by  the  Privy  Council  that  the  right  to  float  timber  and  logs 
down  stream  under  the  older  statute  (12  Viet.  ch.  87,  sec.  5)  is  not 
limited  to  such  streams  as  in  their  natural  state  without  improve- 
ments are  capable  of  being  so  used  in  times  of  freshet,  but  extends 
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to  the  user  without  compensation  of  .all  improvements  upon  such 
streams  even  when  such  streams  have  been  rendered  floatable 
thereby.  And  in  the  same  year  the  statute  47  Viet.  ch.  17  (0.)  was 
passed,  which  for  the  first  time  gave  the  right  to  exact  a toll  for  the 
use  of  such  improvements  and  gave  the  local  Judge  power  to  fix 
the  rate,  substantially  as  is  now  contained  in  R.S.O.  1897,  ch.  142. 
Before  that,  as  the  recitals  in  47  Viet.  ch.  17  (0.)  shew,  it  had 
been  customary  to  pay  for  the  use  of  such  improvements  so  that  the 
statute  merely  enforced  a practice  already  established  but  which 
as  payment  must  have  been  voluntary,  was  sometimes,  as  in  Mc- 
Laren v.  Caldwell,  disputed. 

Section  4 of  the  Act  (47  Viet.  ch.  17  (O.))  directs  that  the  Judge 
of  the  county  court  or  stipendiary  magistrate,  shall  upon  the  applica- 
tion of  the  owner  of  the  improvements  or  of  any  'person  desiring  to 
use  the  same,  fix  the  amounts  which  any  person  entitled  to  tolls  under 
the  Act  shall  be  at  liberty  to  charge.  I see  no  ambiguity  whatever 
in  this  statutory  direction.  It  regards  and  has  reference  only  to 
the  one  question  of  the  proper  rate  of  toll  to  be  paid  for  the  use 
by  any  one  but  the  owner  of  his  improvements  in  the  stream.  No 
power  is  given  to  the  local  Judge  to  determine  whether  or  not  the 
rate  fixed  by  him  shall  apply  to  the  past  or  to  the  future.  That 
in  my  opinion  is  a question  solely  for  the  court  to  determine  when 
it  arises  in  an  action.  And  in  my  opinion  the  Divisional  Court, 
for  similar  reasons,  had  no  power  on  the  appeal  to  limit  the  toll  to  be 
fixed  by  the  local  Judge  to  the  future.  That  court  has  no  inherent 
jurisdiction  in  the  matter,  but  merely  under  the  statute  the  power  to 
deal  in  appeal  with  that  over  which  the  local  Judge  had  power, 
namely,  the  question  of  the  rate  or  amount  to  be  charged. 

With  reference  to  the  second  question,  my  opinion  is  that  the 
plaintiffs  are  not  confined  to  the  statutory  remedy  by  distress 
proceedings. 

It  is  well  established  that  an  action  will  lie  for  a toll:  Mayor, 
etc.,  of  Newport  v.  Saunders  (1832),  3 B.  & Ad.  411. 

Even  where  the  amount  is  not  a fixed  sum  in  the  grant:  Cor- 
poration of  Stamford  v.  Pawlett  (1830),  1 C.  & J.  57,  400. 

If  therefore  the  statute  had  merely  granted  the  toll  and  provided 
the  mode  of  fixing  the  amount,  and  that  the  rate  had  in  fact  been 
fixed  by  the  local  Judge,  an  action  could,  apart  from  the  third 
question  to  be  next  considered,  clearly  have  been  maintained. 
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There  is  nothing  to  indicate  that  the  right  is  grudgingly  conceded 
or  intended  to  be  hedged  about  with  such  a narrow  limitation  as 
one  month,  the  period  within  which  by  sec.  19  the  seizure  must  be 
made.  And  the  statute  nowhere  expressly  declares  that  the  tolls 
shall  only  be  collected  by  that  method  or  that  at  the  end  of  the 
month  the  claim  itself  shall  cease,  but  merely  that  at  the  end  of 
that  period  the  magistrate  shall  have  no  jurisdiction  to  issue  a 
warrant.  In  other  sections  express  provision  is  made  for  the 
collection  summarily  of  pecuniary  penalties  (see  secs.  8 and  9),  and 
for  damages  not  exceeding  $20  (sec.  10),  but  no  provision  is  ex- 
pressly made  for  the  case  of  damages  exceeding  that  amount.  But 
no  one  can  doubt  that  an  action  could  be  maintained  upon  the 
statute  where  the  damages  did  exceed  that  sum.  And  secs.  23  and 
24  indicate  no  intention  to  exclude  the  ordinary  courts  from  juris- 
diction, but  quite  the  contrary.  Under  these  circumstances  I have 
no  hesitation  in  holding  that  the  remedy  by  distress  is  upon  the 
proper  construction  of  the  statute  merely  cumulative  and  not  ex- 
clusive: see  Barry  Railway  Co.  v.  Taff  Vale  Railway  Co.,  [1895]  1 Ch. 
128;  Great  Eastern  R.W.  Co.  v.  Mayor,  etc.,  of  Harwich  (1879),  41 
L.T.,  N.S.  533;  Vestry  of  St.  Pancras  v.  Batterbury,  2 C.B.,  N.S.  477, 
per  Cockburn,  C.J.,  at  p.  486;  Groves  v.  Wimborne,  [1898]  2 Q.B.  402, 
Bronte  Harbour  Company  v.  White,  23  C.P.  164. 

With  reference  to  the  third  and  last  question  before  formulated. 
I have  also  with  some  doubt  reached  a conclusion  in  favour  of  t'l  e 
plaintiffs. 

The  statute  declares  the  right  to  floatage  to  have  always  existed. 
Before  47  Viet.,  ch.  17  (O.),  there  was  certainly  no  right  to  tolls, 
and  it  may  even  be  doubted  if  the  right  to  float  notwithstanding 
the  statutory  declaration  to  the  contrary  did  exist  prior  to  12  Viet, 
ch.  87  (0.),  in  private  or  non-navigable  streams.  But  at  all  events, 
after  the  47  Viet.  ch.  17(0.),  the  right  to  float  was  made  conditional 
upon  the  payment  of  tolls.  And  the  somewhat  unusual  provision 
was  inserted  that  either  party,  the  owner  of  the  improvements  or 
the  person  desiring  to  use  them,  might  apply  to  have  them  fixed. 

Quite  possibly  the  peculiar  conditions  of  the  subject  matter 
called  for  special  treatment  in  the  matter  of  fixing  the  toll.  The 
use  is  by  the  statute  confined  to  the  time  of  freshet,  and  freshets 
have  no  exact  times  or  seasons.  And  when  the  freshet  arrives  it 
must  be  speedily  used  or  it  passes  and  the  season  is  lost  to  the 
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lumberman  whose  logs  are  left  in  the  wilderness  instead  of  going 
forward  to  market  or  saw  mill.  And  there  is  usually  no  choice  of 
highway.  The  stream  is  the  only  one,  and  must  be  used  toll  or  no 
toll.  Then  the  toll  cannot  be  fixed  in  advance.  It  is  to  be  based 
(among  other  things)  upon  the  cost  of  construction:  sec.  13.  And 
it  is  to  be  fixed  by  a judicial  proceeding  which  may  take  considerable 
time  if  evidence  is  called  and  the  application  resisted  as  was  the 
case  in  the  present  instance.  And  in  the  end  the  Divisional  Court 
has  power  to  pronounce  upon  the  justness  of  the  toll  imposed.  All, 
I think,  circumstances  of  moment  in  considering  whether  under  all 
the  circumstances  a proper  interpretation  of  the  statute  makes  it 
necessary  to  hold  that  the  fixing  of  the  toll  by  the  local  Judge  was 
in  the  nature  of  a condition  precedent  binding  upon  the  plaintiffs 
before  they  could  be  said  to  have  any  claim  for  the  use  by  the  de- 
fendants of  the  improvements  in  question.  I have  not  been  able 
to  reach  that  conclusion.  In  my  opinion  the  condition  is  as  obli- 
gatory upon  the  defendants  proposing  to  use  the  improvements  as 
it  is  upon  the  plaintiffs,  the  owners  of  them.  And  this  must  have 
the  effect  of  destroying  its  effect  as  a condition  precedent,  and  if  not 
a condition  precedent  it  is  not,  I think,  in  the  plaintiffs’  way  if 
before  action  the  tolls  had  been  fixed.  An  implied  promise  to  pay 
might  even  if  necessary  be  inferred  in  the  case  of  the  use  of  the  im- 
provements before  the  toll  is  actually  fixed,  although  I think  that 
would  not  be  necessary  because,  in  my  opinion,  the  statute  itself 
imposes  the  liability. 

But,  as  I have  before  pointed  out,  it  is,  I think,  imperative  that 
the  rate  of  toll  should  be  fixed  before  proceedings  to  collect  the 
same  by  action  could  be  taken,  or  even  the  summary  proceeding 
by  distress. 

The  result  is  that  the  appeal  must  be  dismissed  with  costs. 


Meredith,  J.A.: — The  rights  which  the  appellants  have  arise 
entirely  out  of  the  statute  in  question.  In  the  interest  of  traffic 
in  logs  and  timber  it  gives  a right  to  whomsoever  needs  to  improve 
the  floatability  of  rivers,  creeks  and  streams,  and  to  exact  a toll 
for  the  use  by  others  of  such  improvements.  It  is  not  the  case 
of  a statute  taking  away  or  otherwise  interfering  with  rights  of 
private  property,  and  giving  compensation  instead.  The  appel- 
lants had  no  rights  in  the  stream  nor  in  the  land,  nor  have  they 
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now  any  except  such  as  the  statute  confers  upon  them.  They 
have  improved  the  floatability  of  the  stream  in  question.  And 
respecting  the  use  by  others  of  such  improvements — which  the 
enactment  also  provides  for — it  first  confers  upon  them  a right  to 
1 ‘reasonable  tolls,  ” and  then  provides  the  means  by  which  the  benefits 
of  that  right  may  be  had,  in  elaborate  and  efficient  means  of  fixing 
the  amount  of  such  tolls,  by  a judicial  officer  of  the  district,  subject 
to  an  appeal  to  a Divisional  Court  of  the  High  Court  of  Justice; 
and  for  levying  the  amount  of  the  tolls  under  a warrant  to  be  issued 
by  a judicial  peace  officer. 

In  these  circumstances  the  appellants’  claim  is  that  it  is  not 
at  all  necessary  for  them  to  follow  the  paths  which  the  legislature 
has  with  so  much  care  laid  out  for  this  very  purpose,  but  that 
they  may  without  even  having  had  the  tolls  fixed  in  any  manner, 
sue  in  any  of  the  courts  of  law  for  compensation,  and  require  the 
court  or  jury  to  assess  damages  just  as  if  the  respondents  had 
invaded  their  rights  of  property,  irrespective  of  the  enactment; 
or  that  the  court  or  jury  can  and  should,  in  such  an  action  as  this, 
fix  the  tolls  which  the  statute  confers,  and  that  thereupon  judg- 
ment should  be  given,  in  such  action,  for  the  amount  of  them. 
But  the  statute  gives  no  double  right,  and  apart  from  it  the  appel- 
lants have  no  legal  claim  of  any  character.  That  which  it  gives 
is  a toll,  a fixed  amount  which  each  user  of  the  improvements 
may  be  required  to  pay,  not  a right  of  action  in  which  the  com- 
pensation or  damages  might  be  assessed  differently  in  every  case. 
The  claim  is  one  which  ignores  the  very  nature  of  the  thing  granted — 
a toll — and  one  which  ignores  the  rights  of  others  to  use  the  stream, 
including  the  improvements,  subject  only  to  the  payment  of  such 
toll,  and  puts  the  appellants  in  the  position  of  persons  whose  prop- 
erty rights  have  been  invaded.  The  character  of  the  claim  and  its 
logical  consequences  are  enough  to  condemn  it.  If  acceded  to, 
the  appellants  and  all  others  who  have  anywhere  made  such  im- 
provements as  the  statute  covers,  would  have  an  action  at  law 
against  everyone  for  every  use  of  the  improvements  even  though 
such  use  was  without  notice  or  knowledge  of  any  right  or  claim; 
a right  of  action  extending  back  until  barred  by  lapse  of  time 
under  some  statute  of  limitation;  and  even  though  the  defendants, 
if  they  had  had  any  notice  or  knowledge  of  such  right  would  not 
have  used  the  stream  at  all.  Indeed,  who  would,  if  it  could  be  in 
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any  way  avoided,  if  thereby  made  liable  to  an  unascertained  toll 
to  be  fixed  at  his  costs  in  an  action  at  law  against  him  ? 

In  short,  that  which  the  appellants  are  to  have  is  a toll,  not  a 
right  of  action  for  compensation  or  damages;  a thing  which  must 
be  fixed  before  it  can  be  exacted  or  demanded,  and  must  be  fixed 
in  the  one  way  provided  for  fixing  it,  till  then  it  is  not  a toll.  To 
hold  otherwise  would  render  futile  in  such  a case  as  this  the  careful 
provisions  of  the  enactment  respecting  the  judicial  fixing  of  the 
tolls,  without  the  least  encouragement  anywhere  to  be  found  in 
it  for  so  doing,  but  the  contrary  on  all  hands.  For  instance,  under 
sec.  13,  the  Judge  shall  fix  the  amount  which  any  person  entitled 
to  tolls  shall  be  at  liberty  to  charge,  that  is,  to  charge  after  they 
are  fixed;  “shall  be,”  not  “is.”  Again,  they  may  be  fixed  on  the 
application  of  any  person  who  may  desire  to  use  the  improvements, 
not  who  has  used  them.  And  again,  the  provisions  of  sec.  19 
point  very  plainly  to  some  certain  toll,  not  to  something  wholly 
unfixed  and  indefinite,  for  if  not,  if  the  tolls  are  yet  to  be  fixed  by 
judge  or  jury,  how  can  the  magistrate  and  constable  well  act? 
The  warrant  is  to  be  issued  for  the  just  tolls  unpaid,  and  in  default 
of  payment  within  14  days,  the  constable  is  to  sell  the  logs  or 
lumber,  and  out  of  the  proceeds  pay  such  tolls  and  costs,  rendering 
the  surplus  on  demand  to  the  owner.  Is  the  person  entitled  to 
tolls  or  claiming  to  be,  to  fix  the  amount  as  he  pleases,  and  the 
magistrate  and  constable  to  act  thereupon  however  extortionate 
the  toll  may  be? 

The  cases  mainly  relied  upon  by  the  appellants  give  no  sort 
of  support  to  this  action. 

The  case  of  The  Corporation  of  Stamford  v.  Pawlett  (1830) , 1 C.  & J . 
57  and  400,  decided  that  “a  grant  of  a fair  or  market  with  an 
express  grant  of  toll,  passes  reasonable  toll,  though  no  amount 
of  toll  be  specified.”  But  how  does  that  aid  the  appellants?  The 
grant  in  that  case  was  made  in  the  13th  year  of  the  reign  of  Queen 
Anne,  and  the  toll  in  question  had  been  then  fixed  by  the  grantees, 
the  Corporation  of  Stamford,  and  exacted  to  the  time  of  the  action 
in  the  11th  year  of  the  reign  of  George  IV.,  and  it  was  admitted 
to  be  a reasonable  toll.  In  the  case  in  hand  it  is  admitted  that 
no  toll  has  in  any  way  been  fixed — reasonable  or  unreasonable. 
Instead  of  aiding  the  appellants  that  case  makes  against  their 
claim.  It  was  a case  of  a fair  or  market.  This  is  a case  of  toll 
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thorough,  that  is,  toll  upon  a public  way  for  improvements  made 
in  it,  and  it  was  stated  by  counsel  for  the  plaintiffs  at  p.  60  in 
that  case,  that  there  was  a difference  between  such  cases,  “that 
the  amount  of  toll  in  a fair  or  market  need  not  be  specifically 
mentioned  in  the  grant;  whereas,  in  the  grant  of  toll  thorough, 
or  other  toll  against  common  right,  the  amount  of  the  toll  to  be 
taken  must  be  specified,”  a statement  which  seems  to  be  borne 
out  by  the  judgments  in  that  case,  and  in  the  cases  of  Lightfoot  v. 
Lenet  (1618)  2 Cro.  Jac.  421,  and  Re  The  Corporation  of  Maidenhead 
(1619),  Palmer's  Rep.  76.  It  is  quite  unreasonable  to  think  that 
the  legislature  meant  to  leave  the  amount  of  toll  to  be  exacted 
under  the  legislation  in  question  to  be  fixed  by  the  person  entitled 
to  it  or  to  be  the  subject  of  many,  if  not  innumerable,  actions  at  law. 
At  common  law  the  reasonableness  of  the  toll,  even  though 
specified  in  the  charter,  might  always  be  the  subject  of  an  action, 
and  such  litigation,  as  well  as  all  doubts  and  difficulties  as  to 
amount,  are  well  avoided  by  the  provisions  contained  in  the 
statute  in  question  requiring  it  to  be  judicially  fixed  subject  to 
appeal. 

The  other  case,  Bentley  v.  Manchester,  etc.,  R.W.  Co.,  [1891]  3 Ch. 
222,  was  one  of  interference  with  private  rights  of  property  under  an 
enactment  providing  very  clearly  for  compensation,  and  also  pro- 
viding a means  of  assessing  such  compensation;  such  means  having 
entirely  failed  by  reason  of  death,  and  there  being  no  way  short 
of  an  Act  of  Parliament  for  providing  other  means,  Romer,  J.,  held 
that  the  court  might  assess  compensation.  In  this  case  the  means 
provided  by  the  legislature  for  fixing  the  tolls  still  exist  and  cannot 
die;  if  this  had  been  so  in  the  other  case,  there  are  intimations 
that  the  action  would  have  been  dismissed;  it  was  not  intended 
to  infringe  upon  the  settled  principle  that  where  a right  is  conferred 
and  a remedy  for  its  violation  provided  by  a statute  that  remedy 
only  is  to  be  resorted  to;  so  that  it,  too,  bears  rather  against  than 
in  favour  of  the  appellants'  contention,  and  also  differs  from  this 
case  in  the  fact  there  were  no  rights  of  property  interfered 
with,  the  appellants'  rights  arising  entirely  out  of  the  statute. 

The  difficulties  which  it  was  suggested  would  surround  the  ap- 
pellants and  others  seeking  the  benefit  of  the  enactment  if  the 
tolls  must  be  fixed  in  manner  therein  prov  ded  before  they  can 
be  exacted,  have  little,  if  indeed  they  have  any,  existence  in  fact. 
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It  is  only  a matter  of  taking  time  by  the  forelock;  the  judicial 
officer  is  always  existing,  always  available;  there  is  no  need  to  wait 
until  the  last  moment;  and  if  that  were  not  entirely  so,  why 
should  the  inconvenience  of  the  applicants  be  allowed  to  work 
injustice  to  others,  others  who  should,  if  they  desire,  know  the  toll 
beforehand,  so  that  they  may  choose  between  paying  or  going 
by  some  other  way  or  not  at  all. 

This  fact  must  always  be  borne  in  mind  that  the  statute  was 
not  made,  and  is  not  to  be  read  as  if  it  were  made,  for  this  case 
alone;  that  there  may  be  many  thousands  of  other  cases  covered 
by  it,  with  the  like  right  of  action  in  each  of  them,  if  the  appellants 
have  one  against  persons  who  may  first  become  aware  of  their 
unascertained  liability  when  served  with  a writ. 

The  question  is  of  course  purely  one  of  interpretation  of  the 
enactment  in  question,  and  having  regard  to  all  its  provisions 
as  well  as  the  character  of  the  appellants'  claim — that  it  is  one 
arising  wholly  by  virtue  of  the  statute,  which  gives  new  rights 
against,  and  creates  entirely  new  liabilities  on  the  part  of,  the  public, 
against  common  right,  as  well  as,  it  may  be,  against  private  rights  ' 
of  land  owners,  in  short  that  the  right  conferred  is  a right  to  toll 
thorough,— I have  no  manner  of  doubt  that  the  judgments  of 
the  Divisional  Courts  were  right,  that  the  tolls  must  be  fixed,  in  the 
manner  prescribed  in  the  enactment,  before  they  exist,  as  well 
as  before  they  can  be  demanded  or  exacted. 

The  pleadings  should  be  amended  upon  the  appellants'  appli- 
cation made  upon  this  appeal,  so  as  to  raise  all  the  questions  which 
have  been  considered;  but  leave  to  amend  by  increasing  the  amount 
of  the  appellants’  claim,  merely  in  order  that  they  may  have  a right 
of  appeal  to  the  Supreme  Court  should  not  be  allowed;  there  may 
be,  and  probably  are,  sufficient  grounds  for  permitting  such  an  appeal 
without  any  such  amendment. 

I desire  to  add  a few  words  to  the  foregoing  reasons  for  reaching 
the  conclusions  therein  expressed,  written  some  months  ago,  owing 
to  the  doubts  since  expressed. 

We  are  all  agreed  that  no  right  of  action  can  arise  until  the 
tolls  have  been  fixed  by  the  district  judge  under  sec.  13  of  the  Act. 
There  is  really  no  room  for  doubt  or  difference  of  opinion  upon 
that  question.  It  is  a toll,  not  a right  of  action  for  compensation, 
which  the  Act  gives.  And  that  conclusion  being  reached,  how 
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can  this  action  be  sustained?  No  toll  has  been  fixed  in  respect 
of  the  use  of  the  improvements  in  question.  Tolls  had  been  fixed 
by  an  order  which  was  considered  to  have  a retrospective  effect, 
but  upon  an  appeal  against  that  order,  based  upon  the  very  ground, 
among  others,  that  no  retrospective  order  could  be  properly  made, 
it  was  set  aside  and  the  matter  referred  back  to  the  district  Judge 
to  fix  the  tolls  prospectively  only,  and  thereupon  he  made  such 
an  order,  the  order  in  question,  so  fixing  them,  and  that  is  the  only 
order  now  existing,  and  upon  its  face  indicates  plainly  its  solely 
prospective  character;  it  fixes  the  tolls  on  logs,  etc.,  “to  be  float  ed” 
only.  So  that  if  the  Divisional  Court  were  ever  so  wrong  in  their  judg- 
ment and  order  yet  the  plaintiffs  cannot  recover  in  this  action 
for  want  of  an  order  fixing  tolls  retrospectively.  Their  proper  and 
only  course  would  be  to  seek  again  such  an  order  and  being  refused 
to  apply  for  a mandamus.  We  cannot  torture  the  only  existing 
order  into  one  having  such  an  effect  in  the  face  of  the  circumstances 
under  which  it  was  made  and  in  defiance  of  its  clearly  expressed 
prospective  character  only.  To  do  so  would  be  really  making  a 
new  order,  usurping  the  power  which  is  in  the  district  judge 
only,  from  whom  there  is  no  appeal  to  this  court,  but  to  a Di- 
visional Court  only. 

I also  remain  firmly  of  the  opinion  that  the  Divisional  Court 
was  quite  right  in  its  view  of  the  power  and  duty  of  the  district 
judge;  that  that  which  the  plaintiffs  were  entitled  to  was  a toll 
when  fixed  in  the  manner  prescribed  by  the  Act,  until  which  time 
the  common  right  to  use  the  stream  existed  unburdened;  and  it 
is  impossible  for  me  to  find  any  serious  obstacle  in  the  way  of  this 
view  by  reason  of  the  provision  that  any  person  who  may  desire 
to  use  the  improvements  may,  as  well  as  the  owner,  apply  to  have 
the  amounts  fixed  which  ai^  person  entitled  to  tolls  under  this 
Act  “shall  be  at  liberty  to  charge”  (sec.  13).  It  may  well  be  that 
before  even  buying  logs  near  the  stream,  as  well  as  before  making 
arrangements  for  getting  them  out,  such  a person  may  need  to 
have  the  tolls  fixed;  the  prices  he  is  to  pay  may  depend  upon  them; 
they  may  be  so  great,  as  to  prevent  buying,  or  as  to  necessitate 
bringing  them  out  in  some  other  way;  it  might  pay  him  better 
to  haul  to  some  place  below  the  improvements  and  float  them  thence 
or  to  avoid  the  stream  altogether.  This  he  can  ascertain  in  due 
time  whilst  the  owner  of  the  improvements  might  delay  his  appli- 
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cation  until  it  was  too  late  for  the  log-owner  to  have  any  alternative, 
no  matter  how  great  his  loss  might  be  through  not  knowing  sooner. 

The  very  nature  of  the  thing,  a toll,  indicates  to  my  mind  that 
it  must  be  fixed  before  it  can  come  into  existence;  to  be  wholly 
repugnant  to  the  notion  that  without  being  in  any  manner  fixed 
and  even  without  any  notice  or  knowledge  of  any  intention  to 
claim  it,  and  indeed  without  any  such  intention,  it  may  go  on  accu- 
mulating for  years,  so  that,  at  the  owner’s  will,  the  district  Judge 
can  be  compelled  to  make  a retrospective  order  and  thereby  make 
debtors  to  the  owner,  and  liable  to  actions  by  him,  all  persons  who 
have  been  during  all  such  time  using  the  stream  as  of  common  right. 

I would  dismiss  the  appeal. 


Maclaren,  J.A.,  concurred  in  the  result. 

Appeal  dismissed. 


A.H.F.L. 


D.C. 

1906 

April  20. 
June  14. 


[DIVISIONAL  COURT.] 
Bush  v.  Park. 


Malicious  Prosecution — Confinement  as  Lunatic — Proof — Act  Respecting 
Public  Lunatic  Asylums — R.S.O.  1897,  ch.  317,  sec.  12. 

In  an  action  for  malicious  prosecution  against  parties  by  whom  proceedings 
had  been  taken  under  the  Act  respecting  Public  Lunatic  Asylums,  R.S.O. 
1897,  ch.  317,  for  arrest  and  confinement  of  the  plaintiff  as  insane  and 
dangerous,  before  a justice,  who  committed  him  to  gaol,  from  which  he 
was  afterwards  taken  to  an  asylum,  and  was  discharged  on  the  ground 
that  he  was  not,  and  never  had  been  insane:— 

Held,  that  the  inquiry  before  the  justice  was  a judicial  proceeding,  and  that 
it  was  essential  to  the  plaintiff’s  success  that  he  should  allege  and  prove 
that  the  proceedings  had  terminated  in  his  favour,  which  they  had  not 
done  so  long  as  the  order  of  the  justice  stood,  and  this  although  the 
statute  did  not  provide  for  setting  aside  the  adjudication  of  the  justice  by 
way  of  appeal  or  otherwise. 

This  was  an  action  brought  by  Henry  Bush  against  three 
defendants.  The  statement  of  claim  commenced  by  the  allegation 
of  a conspiracy  between  the  three  defendants  to  procure  the  plaintiff 
to  be  placed  in  an  asylum  for  the  insane,  although  they  well  knew 
that  he  was  not  insane.  Then  followed  allegations  proper  to  an 
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action  for  malicious  prosecution,  viz.,  an  allegation  that  in  pur- 
suance of  the  conspiracy  and  agreement,  the  defendant  Emily 
Bush,  falsely  and  maliciously  and  without  any  reasonable  or  prob- 
able cause,  appeared  before  a justice  of  the  peace  and  charged 
the  plaintiff  w th  being  insane  and  dangerous  to  be  at  large,  and 
exhibiting  a purpose  to  commit  an  offence  for  which  if  committed 
he  would  be  liable  to  be  indicted;  that  the  plaintiff  was  arrested 
and  brought  in  custody  before  the  justice,  when,  after  all  the  de- 
fendants had  given  their  evidence  the  said  justice  committed 
the  plaintiff  to  the  London  gaol,  where  he  was  confined  for  the 
space  of  fifty-two  days,  when  he  was  sent  from  the  London  gaol 
to  the  London  asylum  for  the  insane  on  October  24th,  1905,  and 
remained  in  the  asylum  until  November  17th,  1905. 

The  fifth  paragraph  contained  an  allegation  that  the  evidence 
given  by  the  defendants  against  the  plaintiff  was  false  and  mali- 
ciously given  against  him  for  the  purpose  of  carrying  out  their 
design  of  getting  him  confined  in  the  said  asylum. 

The  sixth  paragraph  stated  that  on  November  17th,  1905, 
the  plaintiff  was  discharged  from  the  said  asylum  on  the  ground 
that  he  was  not  insane,  and  never  had  been  insane. 

The  action  was  tried  before  the  Chancellor,  at  London,  with 
a jury,  on  April  18th,  but  the  jury  negatived  the  existence  of  the 
conspiracy  charged,  and  acquitted  the  defendants  other  than  the 
appellant,  Emily  Bush,  against  whom  they  found  a verdict  for 
seven  hundred  dollars,  and  upon  that  finding  the  learned  Chan- 
cellor, after  consideration,  directed  judgment  to  be  entered  for 
the  plaintiff,  delivering  the  following  judgment: — 
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April  20.  Boyd,  C.: — The  pleadings  are  framed  mainly  on 
the  basis  of  a conspiracy  between  the  three  defendants  to  have 
the  plaintiff  put  into  custody  as  a dangerous  and  threatening 
lunatic,  and  this  contention  between  the  parties  has  been  nega- 
tived by  the  jury. 

It  is  still  competent,  I think,  to  sever  the  wife  from  the  others. 
She  was  the  active  promoter  of  the  proceedings  against  her  husband 
and  she  laid  the  information  which  was  at  the  foundation  of  all 
that  followed. 

The  finding  of  the  jury  is  in  effect  that  she  had  no  reasonable 
and  probable  cause  for  taking  active  steps  to  interfere  with  the 
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freedom  of  her  husband,  and  that  she  was  influenced  by  some 
other  motive  than  that  of  apprehension  for  her  own  safety.  They 
had  lived  in  much  the  same  state  of  separation  for  seven  or  eight 
years,  and  he  had  lived  in  the  same  migratory  and  eccentric  manner 
for  forty  years.  The  jury  must  have  believed  that  he  was  not 
so  changed  in  mental  or  moral  condition  as  to  induce  his  wife  to 
put  the  arm  of  the  law  in  motion  against  him.  There  is  no  ad- 
judication as  to  his  lunacy  proved  and  no  eviderice  indeed  given 
to  show  justification  for  putting  the  man  in  the  asylum,  and  upon 
the  whole  I do  not  think  that  the  plaintiff  should  be  precluded 
from  getting  judgment  against  his  wife  for  the  amount  found  by 
the  jury. 


The  defendant,  Emily  Bush,  appealed. 

The  appeal  was  argued  on  June  14th,  1906,  before  Meredith, 
C.J.C.P.,  Teetzel,  and  Anglin,  JJ. 

E.  T.  Essery,  for  the  appellant,  contended  that  the  action 
should  have  been  dismissed,  as  it  was  virtually  an  action  for  mali- 
cious prosecution,  and  there  had  been  no  determination  in  the 
present  plaintiff’s  favour  of  the  proceedings  taken  before  the 
magistrate. 

J.  A.  Robinson,  for  the  plaintiff,  being  called  on,  contended 
that  there  was  no  way  of  quashing  such  proceedings  as  those  in 
question,  no  appeal  being  given  by  the  Act:  R.S.O.  1897  ch.  317; 
that  it  had  never  been  laid  down  that  a favourable  termination 
must  be  proved  in  such  a case  as  this;  that  the  proceedings  before 
the  justice  of  the  peace  were  not  properly  speaking  judicial  pro- 
ceedings, for  that  term  only  applies  where  both  parties  are  present, 
and  there  is  a hearing;  and  that  when  proceedings  amount  to  an 
abuse  of  the  process  of  the  court,  as  here,  it  is  not  necessary  to  prove 
that  they  have  been  determined  favourably:  Steward  v.  Gromett 
(1859),  7 C.B.  N.S.  191,  at  p.  207;  Erickson  v.  Brand  (1888),  14 
A.R.  614;  Dobbyn  v.  Decow  (1875),  25  C.P.  18;  Grainger  v.  Hill 
(1838),  4 Bing.  N.C.  212. 

June  14.  The  judgment  of  the  Court  was  delivered  by 
Meredith,  C.J.  [after  stating  the  facts  as  above] : — We  agree  with 
the  view  taken  by  the  learned  Chancellor,  that  there  is  noth- 
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ing  in  the  objection  ; that  the  action  is  based  upon  a con- 
spiracy, the  existence  of  which  was  negatived  by  the  jury. 
Although  the  charge  of  conspiracy  failed,  the  pleadings  allege, 
as  I have  already  pointed  out,  facts  sufficient  to  support  an 
action  for  malicious  prosecution  against  the  appellant. 

Upon  this  appeal  being  opened  the  point  was  taken  appar- 
ently for  the  first  time,  that  there  was  no  determination  in 
favour  of  the  plaintiff  of  the  proceedings  which  were  taken  before 
the  magistrate. 

The  learned  counsel  for  the  respondent  argued  that  this  was 
one  of  those  cases  within  the  exception  to  the  general  rule  applicable 
to  cases  of  malicious  prosecution,  that  the  plaintiff  must  not  only 
prove  want  of  reasonable  and  probable  cause  and  malice,  but  must 
shew  the  termination  of  the  proceedings  in  his  favour.  To  that 
rule  there  appears  to  be  the  exception,  and  apparently  the  only 
exception,  that  where  the  proceedings  are  ex  parte,  and  the  person 
against  whom  they  are  taken  has  therefore  no  opportunity  to  be 
heard,  it  is  not  necessary  to  allege  or  prove  a determination  of  the 
proceedings  in  his  favour. 

Illustrations  of  the  application  of  that  principle  are  found  in 
the  case  of  a proceeding  before  a justice  to  have  a person  bound  over 
to  keep  the  peace.  There  the  justice  has  no  discretion  in  the  matter, 
if  the  proper  affidavit  is  made,  so  it  is  said,  but  must  bind  the  person 
charged  to  keep  the  peace,  and  in  default  of  his  giving  security 
may  commit  him  to  gaol.  The  other  case  is  in  civil  proceedings, 
where  an  order  is  made  for  the  arrest  of  a person  as  about  to  leave 
the  Province  with  intent  to  defraud  his  creditors.  There  the 
proceeding  is  ex  parte,  and  it  is  not  necessary,  to  maintain  the 
action,  to  set  aside  the  order  for  the  issue  of  the  process. 

It  was  also  said  that  the  inquiry  before  the  magistrate  was  not 
a judicial  proceeding. 

The  provisions  of  sec.  12  of  the  Act  under  which  the  proceedings 
were  taken  (R.S.O.  1897,  ch.  317,  The  Act  respecting  Lunatic 
Asylums  and  the  custody  of  Insane  Persons),  are  as  follows: — ■ 
“ 12.  Where  an  information  is  laid  before  any  of  Her  Majesty’s 
justices  of  the  peace  for  any  territorial  division  that  any  person, 
being  within  the  limits  of  the  jurisdiction  of  such  justice,  is,  or  is 
suspected  and  believed  by  the  person  laying  the  information  to 
be  insane  and  dangerous  to  be  at  large,  and  has  exhibited  a purpose 
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of  committing  some  crime  for  which,  if  committed,  such  person 
would  be  liable  to  be  indicted,  such  justice  may  issue  his  warrant 
to  apprehend  such  person  and  to  cause  him  to  be  brought  before 
such  justice  or  any  other  justice  for  the  same  territorial  division.  ” 
Section  13  provides  for  the  form  of  the  warrant,  and  sec.  14 
for  the  proceedings  upon  apprehension.  Then  sec.  15  provides 
that  the  justice  upon  the  day  appointed — referring  to  a previous 
section — “shall  proceed  to  hear  such  evidence  under  oath  as  may 
be  adduced  with  reference  to  the  alleged  insanity  of  the  prisoner, 
and  shall  then  or  previously  direct  inquiry  to  be  made  as  to  the 
friends  and  relatives  of  the  prisoner  in  order  that  the  evidence 
of  some  person  or  persons  who  is  or  are  acquainted  with  the  family 
and  previous  habits  of  the  prisoner  may  be  had  before  the  committal 
of  the  prisoner  to  custody  as  an  insane  person  is  directed.” 

Section  16  deals  with  adjournment.  Sec.  17  provides  that  “If 
after  reasonable  inquiry  has  been  made  by  the  justice  he  is  satisfied 
that  the  prisoner  is  insane  and  dangerous  to  be  at  large,  the  justice 
shall  commit  the  prisoner  to  the  common  gaol  of  the  territorial 
division,  there  to  remain  until  the  pleasure  of  the  Lieutenant- 
Governor  is  known,  or  until  the  prisoner  is  discharged  by  law;” 
and  sec.  18  provides  that  “In  case  it  appears  to  the  justice  that 
the  prisoner  is  not  insane,  or  is  not  dangerous  to  be  at  large,  then 
the  justice  shall  forthwith  discharge  such  person.” 

Apparently  the  Legislature  treated  a person  getting  into  the 
unfortunate  position  of  being  insane  and  dangerous  to  be  at  large, 
as  a quasi-criminal,  and  it  is  to  be  observed  that  in  some  of  the 
sections  he  is  referred  to  as  the  “prisoner.” 

It  is  manifest  that  the  inquiry  before  the  justice  is  a judicial 
proceeding.  The  statute  contains  no  provision  for  setting  aside 
the  adjudication  of  the  magistrate,  but  provision  is  made  by  sec. 
32,  that  “Persons  confined  by  virtue  of  this  Act  may  be  discharged 
by  the  Lieutenant-Governor  or  by  the  medical  superintendent, 
under  such  regulations  as  may  by  the  Lieutenant-Governor  in 
Council  be  made  in  that  behalf.”  Sec.  25  also  makes  provisions 
for  discharge  under  certain  circumstances. 

It  seems  to  us  that  this  adjudication  is  in  the  same  position 
as  regards  an  action  for  malicious  prosecution  as  a conviction  of 
a person  charged  with  an  offence,  and  that  the  burden  is  upon  the 
plaintiff  who  alleges  that  proceedings  of  such  a nature  have  been 
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taken  against  him  maliciously  and  without  reasonable  and  probable 
cause,  to  allege  and  prove  that  the  proceedings  have  terminated 
in  his  favour,  and  that  as  long  as  the  order  of  the  justice  stands 
an  action  for  malicious  prosecution  does  not  lie,  because  if  it 
would  lie,  as  is  pointed  out  in  some  of  the  cases,  the  court  would 
be  sitting  practically  as  a court  of  appeal  from  the  justice  where 
no  appeal  is  given. 

It  was  argued  that  it  was  a great  hardship  upon  the  plaintiff, 
that  there  was  no  appeal,  that  he  had  no  means  of  getting  rid  of 
the  order,  and  that  the  law  ought  not  to  require  him  to  do  that 
which  it  is  impossible  for  him  to  do. 

The  same  observation  would  apply  where  a person  has  been  mali- 
ciously prosecuted  and  perhaps  convicted  upon  false  testimony, 
of  a criminal  offence.  The  record  of  the  conviction,  as  long  as 
it  stands,  is  conclusive  evidence  of  guilt  and  an  absolute  bar  and 
a complete  answer.  Basebe  v.  Matthews  (1867),  L.R.  2 C.P.  684, 
may  be  referred  to;  the  head  note  is:  “The  rule  that,  in  an  action 
for  maliciously  and  without  reasonable  or  probable  cause  putting 
the  law  in  motion  to  the  plaintiff’s  damage,  it  is  essential  to  aver 
that  the  proceeding,  alleged  to  have  been  instituted  maliciously 
and  without  reasonable  or  probable  cause,  has  terminated  in  favour 
of  the  plaintiff,  if  from  its  nature  it  be  capable  of  such  a termination, 
applies  to  a case  in  which  the  plaintiff  has  been  summarily  convicted 
under  a statute  giving  no  power  of  appeal.  ” 

Now,  as  has  been  seen,  this  proceeding  might  have  terminated 
in  favour  of  the  plaintiff,  because  if  it  had  appeared  to  the 
justice  upon  inquiry  that  the  prisoner  was  not  insane  or  not  danger- 
ous to  be  at  large,  it  was  the  duty  of  the  justice  forthwith 
to  discharge  him. 

It  was  argued  also  that  the  proceeding  before  the  justice  was 
in  effect  an  ex  parte  one,  because  the  plaintiff  was  being  dealt  with 
as  an  insane  person  and  therefore  non  compos  to  make  any  defence; 
but  the  appellant  is  in  this  difficulty  in  advancing  that  argument. 
The  hypothesis  upon  which  his  action  is  based  is  that  he  was  sane 
and  that  these  proceedings  were  improperly  taken  against  him. 
He  was,  therefore,  if  he  is  right,  competent  to  have  made  his 
defence  before  the  justice. 

It  is  not  necessary  to  refer  to  the  numerous  cases  in  which 
the  principle  to  which  I have  referred  has  been  enunciated  and 
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applied.  Metropolitan  Bank  v.  Pooley  (1885),  10  App.  Cas.  210 
is  a case  where  an  action  was  brought  for  falsely  taking  proceedings 
to  have  a man  adjudicated  a bankrupt;  and  it  was  held  that  as 
the  adjudication  had  not  been  set  aside  an  action  for  maliciously 
procuring  the  bankruptcy  could  not  be  maintained. 

We  do  not  find — and  perhaps  it  would  not  be  expected  that 
we  would  find  any  case  in  which  an  action  for  maliciously  taking 
proceedings  under  our  statute  has  been  brought.  An  analogous 
provision  to  that  which  the  statute  authorised,  is  the  proceeding 
to  have  a man  declared  a lunatic,  and  where  an  action  is  brought 
for  falsely  and  maliciously  and  without  probable  cause  suing  out 
a commission  of  lunacy,  it  is  essential  to  allege  and  prove  that  the 
commission  has  been  superseded. 

We  think,  therefore,  that  upon  this  ground,  which  was  not 
brought  to  the  attention  of  the  learned  Chancellor,  the  defendant 
was  entitled  to  succeed,  and  that  the  action  failed. 

The  result,  therefore,  will  be  that  the  appeal  will  be  allowed, 
the  judgment  will  be  reversed,  and  instead  of  it  a judgment  will 
be  entered  dismissing  the  action  with  costs;  but  inasmuch  as  we 
think  if  the  point  had  been  taken  before  the  learned  Chancellor 
this  appeal  would  probably  not  have  been  necessary,  there  will 
be  no  costs  of  the  appeal  to  either  party. 


A.H.F.L. 
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[MABEE,  J.] 

Re  Ruttan  and  Dreifus  and  Canadian  Noethern  R.W.  Co. 

Railway — Expropriation  of  Land — Valuation  by  Arbitrators — Improvements — 
Fixtures  Placed  on  Land  by  Company  before  Filing  Plan — Compensation 
for — Irregular  Entry — Railway  Act. 

A railway  company  in  1900  entered  upon  lands  and  made  valuable  improve- 
ments, intending  to  take  and  use  the  lands  for  the  purpose  of  their  railway. 
In  1905  they  obtained  authority  to  take  the  lands,  and  filed  their  plan 
under  the  Railway  Act  on  the  23rd  March,  1905.  Arbitrators,  in  awarding 
compensation  to  be  paid  by  the  company  for  the  lands,  allowed  to  the 
claimants  a sum  for  the  improvements  actually  made  by  the  company: — 

Held,  that  the  company  did  not  stand  in  the  same  position  as  an  ordinary 
trespasser  going  upon  lands;  they  had  a statutory  right  to  acquire  a title, 
and  entered  after  negotiation  with  the  true  owners,  and  with  the  permission 
of  one  who  claimed  to  be,  but  turned  out  not  to  be,  the  true  owner;  although 
the  improvements  were  fixtures,  dedication  to  the  land  owners  was  not 
to  be  presumed,  but  the  contrary;  and  the  amount  of  the  award  should 
be  reduced  by  the  sum  allowed  for  the  improvements. 

Section  153  of  the  Railway  Act,  which  provides  that  the  date  of  the  deposit 
of  the  plan  shall  be  the  date  with  reference  to  which  the  compensation  or 
damages  shall  be  ascertained,  does  not  mean  that  all  the  company’s  im- 
provements made  before  depositing  the  plan  go  to  the  land  owner;  the 
lands  dealt  with  in  this  section  are  the  lands  as  the  company  obtained 
them,  in  the  condition  they  were  at  the  time  they  entered,  valued  as  of 
the  date  of  filing  the  plan;  the  claimants’  right  to  compensation  accrued 
at  the  date  the  lands  were  taken,  and  stood  “in  the  stead  of  the  lands” 
by  virtue  of  sec.  173;  and  so  the  improvements  were  not  put  upon  the 
lands  of  the  claimants  at  all. 


Appeals  by  the  railway  company,  under  sec.  168  of  the  Do- 
minion Railway  Act,  from  two  awards  made  by  arbitrators  duly 
appointed  for  the  purpose  of  valuing  certain  lands  in  Port  Arthur 
taken  for  the  railway,  the  arbitrators  having  awarded  the  land 
owners  in  one  award  $8,500  and  interest  from  the  23rd  March, 
1905,  and  in  the  other  $1,135  and  interest  from  the  same  date. 
There  were  also  cross-appeals  by  the  land  owners.  The  facts  are 
stated  in  the  judgment. 

The  appeals  were  heard  by  Mabee,  J.,  in  the  Weekly  Court 
at  Toronto,  on  the  4th  April,  1906. 

W.  H.  Blake , K.C.,  for  the  railway  company. 

C.  H.  Ritchie , K.C.,  for  the  land  owners. 


1906 
April  6. 


April  6.  Mabee,  J.: — By  notice  dated  the  11th  June,  1904, 
the  Canadian  Northern  Railway  Company  made  application  to 
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the  Board  of  Railway  Commissioners  under  sec.  139  of  the  Railway 
Act  for  authority  to  take  additional  lands  in  O’Brien’s  survey, 
being  lots  A.  and  B.  and  110  and  111,  for  the  purposes  of  “ rights 
of  way  of  the  main  line  and  sidings  of  the  Canadian  Northern 
Railway  Company,  and  for  engine  houses,  yard  space,  and  appur- 
tenant terminal  structures  now  erected  and  hereafter  to  be  erected 
thereon.” 

By  an  order  of  the  Board  dated  the  7th  March,  1905,  this 
application  was  granted.  The  plan,  under  the  Railway  Act,  was 
filed  on  the  23rd  March,  1905.  The  parties,  not  being  able  to  agree 
as  to  the  compensation  to  be  paid,  proceeded,  under  the  provisions 
of  the  Act,  to  form  a board  of  arbitrators,  which  board,  after  taking 
a large  amount  of  evidence,  awarded  the  aforesaid  sums,  the  arbi- 
trator named  by  the  company  dissenting  and  refusing  to  join  in 
the  awards.  The  award  dealing  with  lots  A.  and  B.  states  that 
the  sum  of  $4,500  is  given  “for  the  land  taken  without  any  improve- 
ments thereon,  and  the  further  sum  of  $4,000  for  rails,  ties,  water 
tank,  turn-table,  buildings,  and  all  other  improvements  which 
were  on  the  lands  on  the  23rd  day  of  March,  1905,”  which  two 
sums  make  the  $8,500.  The  award  dealing  with  lots  110  and  111 
in  like  words  gives  $1,000  for  the  land  and  $135  “for  the  rails, 
ties,  buildings,  and  all  other  improvements”  on  the  lands  on  the 
23rd  March,  making  the  total  for  these  lots  of  $1,135. 

The  principal  argument  upon  these  appeals  was  addressed  to 
the  right  of  the  land  owners  to  obtain  payment  of  the  two  sums 
of  $4,000  for  rails,  ties,  water  tanks,  turn-table,  buildings,  etc., 
upon  lots  A.  and  B.,  and  $135  for  rails,  ties,  buildings,  and  the 
like,  upon  lots  110  and  111,  it  being  admitted  that  the  railway 
company,  or  their  predecessors  in  title,  the  Ontario  and  Rainy 
River  Railway  Company,  had  made  these  improvements,  probably 
as  to  the  most  of  them  the  Canadian  Northern,  before  these  ex- 
propriation proceedings  were  commenced.  It  appears  from  the 
evidence  and  documents  filed  that  in  November  and  December, 
1899,  Mr.  Marks,  acting  as  purchasing  agent  for  the  Ontario  and 
Rainy  River  Railway  Company,  had  correspondence  and  personal 
interviews  with  the  owners,  looking  towards  agreeing  upon  a price 
for  these  lands;  on  the  19th  November,  1899,  he  wrote  Dreifus 
asking  him  to  put  a price  on  lots  A.  and  B.;  on  the  8th  December, 
1899,  he  writes  again  referring  to  an  offer  of  $500  he  had  made; 
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just  how  this  was  made  does  not  appear;  he  points  out  that  Dreifus 
only  holds  under  a tax  deed,  that  the  railway  company  can  ex- 
propriate, but  that  they  would  prefer  an  amicable  settlement, 
that  while  the  proceedings  were  then  being  taken  in  the  name  of 
the  Ontario  and  Rainy  River  Railway  Company,  it  would  be  amal- 
gamated with  the  Canadian  Northern,  as  the  same  people  owned 
both.  Nothing  came  of  these  negotiations. 

On  the  13th  December,  1899,  Henry  O’Brien,  who  had  been 
the  owner  of  lots  A.  and  B.  prior  to  the  tax  sale  under  which  Dreifus 
acquired  title,  gave  a quit  claim  deed  of  those  lots  to  Annabella 
Ida  Burk,  and  this  lady  on  the  25th  October,  1900,  issued  a writ 
to  set  aside  the  tax  sale.  The  railway  company  on  the  16th  Oc- 
tober, 1900,  commenced  driving  piles  for  their  round  house,  on 
the  7th  November  commenced  work  for  turn-table,  on  the  8th 
commenced  laying  track  over  lots  A.  and  B.,  and  on  the  17th 
November  drove  piles  for  their  tank,  and  from  that  time  down 
to  the  23rd  March,  1905,  when  the  plan  was  filed,  had  expended, 
as  shewn  by  a memorandum  filed  in  which  all  details  are  given, 
$10,537  on  lots  A.  and  B.  and  $670  upon  lots  110  and  111,  in  all 
$11,207.  Block  A.  has  located  upon  it  1,165  feet  of  track  and  two 
turn-outs,  spikes  and  fishplates,  582  ties,  two  sets  switch  ties  and 
20  8-10  tons  of  steel;  the  other  lots  have  the  like  sort  of  railway 
plant  and  operating  appliances. 

On  the  18th  September,  1900,  Ruttan,  to  whom  Dreifus  had 
conveyed  an  Interest  after  the  purchase  at  the  tax  sale,  telegraphed 
to  Messrs.  McKenzie  and  Mann,  a copy  of  telegram  being  produced, 
in  these  words:  “Hear  you  are  going  to  put  round  house  on  block 
A.  or  B.  If  this  is  so,  I,  as  owner,  will  get  out  an  injunction  to 
restrain  you  from  doing  so.  Answer.”  It  does  not  appear  that 
any  answer  was  given  nor  was  any  injunction  applied  for.  The 
action  of  Burk  v.  Dreifus  et  al.  dragged  along  and  was  tried  on  the 
25th  May,  1905,  when  it  was  dismissed,  and,  it  is  said,  upon  a 
technicality,  the  validity  of  the  tax  sale  not  having  been  adjudicated 
upon.  Mr.  Mills,  a solicitor  at  Port  Arthur,  says  he  was  acting 
in  1900  for  the  railway  company  and  also  for  the  plaintiff  in  the 
Burk  v.  Dreifus  action,  that  the  title  was  in  dispute,  and  that 
Mrs.  Burk,  claiming  to  be  the  owner  under  the  deed  from  O’Brien, 
through  her  husband,  made  an  arrangement  with  the  railwaj^ 
company  permitting  them  to  take  possession  of  the  lands  and 
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proceed  with  their  works.  At  that  time  a number  of  Finlanders 
had  squatted  upon  portions  of  the  property,  and  the  railway  com- 
pany paid  some  13  of  them  sums  varying  from  $50  to  $150  each 
to  move  off,  taking  deeds  from  some  of  these  13  persons  in  April, 
1901;  at  about  the  same  time  Mr.  Ruttan  told  Mr.  Mills  that  the 
railway  company  would  have  to  settle  with  him  after  they  got. 
through  with  the  Finlanders,  and,  speaking  of  the  Burk  action, 
said  the  Company  would  have  him  to  settle  with  and  not  Burk. 

It  was  contended  successfully  before  the  arbitrators  and  strongly 
argued  before  me  that  the  railway  company  were  trespassers 
upon  these  lands,  and  all  these  expenditures  made  by  them  being 
fixtures  became  part  of  the  land  itself  and  the  property  of  the 
land  owners,  and  that,  as  sec.  153  required  the  board  of  arbitrators 
to  assess  compensation  as  of  the  date  of  filing  the  plan,  viz.,  March, 
1905,  the  fixtures  must  be  included  in  such  compensation.  I do 
not  think  the  company  were  trespassers  upon  these  lands.  They 
honestly  attempted  to  arrange  with  Dreifus  for  a price  to  be  paid; 
then,  when  Mrs.  Burk  set  up  claim  under  her  deed  from  O’Brien, 
they  obtained  permission  to  enter.  The  company  were  always 
clothed  with  authority  to  obtain  a title  by  using  the  expropriation 
clauses  of  the  Railway  Act,  and  in  all  probability  their  delay  in 
putting  the  matter  under  way  was  the  dispute  as  to  who  should  be 
paid  by  the  company.  It  is  inconceivable  that  the  law  can  be  in 
such  a condition  that  this  company  must  pay  these  land  owners, 
either  in  whole  or  in  part,  for  the  improvements  the  company 
themselves  have  made  upon  the  lands.  It  was  argued  that 
unless  the  award  stood  the  land  owners  would  not  be  paid  for  the 
use  and  occupation  of  the  land  during  the  time  the  company  had 
possession,  the  assessment  of  compensation  being  as  of  March, 
1905,  and  the  arbitrators  having  no  power  to  consider  this  use 
and  occupation  as  an  element  in  fixing  the  amount.  In  the  award 
it  is  stated  by  the  arbitrators  that  they  have  not  taken  that  into 
account  in  arriving  at  their  figures.  It  has,  however,  been  held 
that  interest  may  be  allowed  upou  the  compensation  fixed  from 
the  date  of  taking  the  lands:  James  v.  Ontario  and  Quebec  R.W. 
Co.  (1886-8),  12  O.R.  624,  15  A.R.  1;  so  that  if  the  arbitrators 
had  allowed  interest  from  that  date,  such  sum  would  have  been 
in  lieu  of  any  allowance  for  use  and  occupation. 

I do  not  think  the  railway  company  stand  in  the  same  position 
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as  an  ordinary  trespasser  going  upon  lands;  they  have  what  the 
ordinary  trespasser  has  not,  namely,  a statutory  right  to  acquire 
a title;  it  can  be  obtained  in  spite  of  the  owner,  and  without  any 
conveyance  from  him.  It  is  only  a question  of  compensation, 
and  I do  not  think  that  the  common  law  rule  that  the  trespasser 
who  builds  upon  the  lands  of  another  dedicates  his  structures  to 
the  owner,  has  any  application  to  a situation  such  as  the  present. 

The  structures  are  erected  with  the  view  of  acquiring  the 
title;  provision  is  made  in  the  Act  for  a company  obtaining 
possession  before  the  arbitration  is  had,  it  is  true  upon  the  obser- 
vance of  certain  preliminaries ; the  company  taking  possession 
in  the  manner  shewn  here  does  so  irregularly,  but  I think  not  as  a 
trespasser  within  the  old  common  law  rule,  which  had  its  existence 
long  before  these  and  similar  statutory  powers  were  conferred 
upon  corporations.  If  an  action  of  ejectment  had  been  brought 
against  the  railway  company,  it  could  not  have  succeeded ; the  Court 
doubtless  would,  upon  proper  terms,  stay  the  trial  of  such  an  action 
until  the  company  could  acquire  title  under  the  Railway  Act, 
applying  the  principle  of  such  cases  as  Hendrie  v.  Toronto,  Hamilton, 
and  Buffalo  R.W.  Co.  (1895),  26  O.R.  667,  affirmed  in  27  O.R.  46. 

Many  cases  were  cited  upon  the  point  as  to  these  improvements 
being  fixtures,  and  I presume  they  are,  within  the  authorities, 
affixed  to  the  freehold,  and  if  the  company  abandoned  entirely 
the  use  of  the  land,  tracks,  and  buildings,  they  possibly  might  not 
have  been  entitled  to  remove  them,  but  I think  that  is  not  at  all 
conclusive  of  the  proposition  that  they  must  pay  their  value  to 
the  land  owners  in  these  proceedings.  There  was  always  the 
intention  of  the  company  to  acquire  the  ownership  of  the  land; 
their  rights  under  the  Act  to  expropriate  were  pointed  out  in  Mr. 
Marks’s  letter  before  they  entered,  and  the  land  owners  knew  from 
the  first  that  the  entry  and  construction  of  their  works  all  had 
reference  to  acquiring  the  title,  either  by  agreement,  or  by  pro- 
ceedings under  the  Act,  and  upon  these  facts  no  dedication  of  the 
improvements  to  the  land  owners  can  be  inferred  — indeed,  a 
directly  opposite  inference  exists. 

No  case  at  all  in  point  was  referred  to  either  in  England  or 
Canada,  but  the  case  cited  by  Mr.  Blake  of  Justice  v.  Nesquehon- 
ing  Valley  R.W.  Co.  (1878),  87  Penn.  St.  28,  is,  I think,  applicable 
in  principle,  and  is  not  distinguishable,  as  contended  by  Mr.  Ritchie, 
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upon  the  ground  that  there  the  company  were  acquiring  only  an 
easement  and  not  the  fee  in  the  roadbed. 

Another  view  of  the  matter  may  be  presented  as  follows.  Sec- 
tion 173  of  the  Railway  Act,  3 Edw.  VII.  ch.  58  (D.),  provides 
that  “the  compensation  for  any  lands  which  may  be  taken  without 
the  consent  of  the  owner,  shall  stand  in  the  stead  of  such  lands; 
and  any  claim  to  or  incumbrance  upon  the  said  lands,  or  any  portion 
thereof,  shall,  as  against  the  company,  be  converted  into  a claim 
for  compensation,  or  to  a like  proportion  thereof.”  Under  this 
section  it  has  been  held  that,  where  a railway  company  took  lands 
without  the  leave  of  the  owner,  taking  no  arbitration  proceedings, 
and  obtaining  no  order  for  leave  or  right  to  enter  upon  the  lands, 
the  claim  to  the  lands  was  converted  into  a claim  for  compensation, 
and  that  this  claim  retained  its  character  of  real  estate  and  des- 
cended to  the  heir-at-law:  Essery  v.  Grand  Trunk  R.W.  Co.  (1891), 
21  O.R.  224. 

It  has  also  been  held  that  this  claim  for  compensation  arises 
the  moment  the  land  is  taken  by  the  company,  and  that  this  right 
is  not  against  the  land  but  against  the  company:  Ross  v.  Grand 
Trunk  R.W.  Co.  (1886),  10  O.R.  447. 

Applying  the  principles  of  these  cases,  the  land  owners  here, 
or  Mrs.  Burk,  if  she  had  succeeded  in  establishing  her  title,  acquired 
a statutory  right  against  the  company  to  be  paid  compensation 
for  these  lands,  and  that  right  accrued  at  the  date  the  lands  were 
taken,  not  in  any  way  as  money  charged  upon  them,  or  as  a vendor's 
lien,  for  the  relation  of  vendor  and  purchaser  did  not  exist,  but 
the  liability  of  the  company  to  pay  was  the  statutory  liability 
imposed  upon  them  consequent  upon  their  taking  the  land,  and  the 
statutory  right  of  the  owner  to  be  paid  this  compensation  “stands 
in  the  stead  of  the  lands,”  so  it  is  difficult  to  see  how  these  im- 
provements can  be  said  to  have  been  put  upon  the  lands  of  these 
claimants,  and  I do  not  think  that  sec.  153,  which  provides  that 
the  date  of  the  deposit  of  the  plan  shall  be  the  date  with  reference 
to  which  the  compensation  or  damages  shall  be  ascertained,  means 
that  all  the  company’s  improvements  put  upon  the  lands  after 
taking  possession  and  before  depositing  the  plan  go  to  the  land 
owner.  I think  “the  lands”  dealt  with  in  this  section  are  the  lands 
as  the  company  obtained  them,  in  the  condition  they  were  at  the 
time  they  entered  into  possession,  valued  as  of  the  date  of  the  filing 
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of  the  plan.  I see  no  difficulty  in  working  the  matter  out  in  this 
way.  The  arbitrators  ascertain  what  lands  were  taken  at  the 
time  of  entry,  then  ascertain  the  value  of  those  lands  as  of  the 
date  of  filing  of  the  plan;  in  this  case  the  only  question  being 
what  would  these  four  lots  have  brought  in  the  market  on  the  23rd 
March,  1905,  in  the  condition  they  were  when  the  company 
took  possession.  I think  the  land  owners  are  not  entitled  to  the 
$4,135  allowed  under  this  head. 

The  railway  company  also  contended  that  the  arbitrators  had 
been  too  liberal  in  assessing  compensation  for  the  value  of  the 
land  at  $4,500  and  $1,000  under  the  respective  awards.  The 
evidence  of  value  varies  greatly,  and  I am  unable  to  say  there 
is  error  in  the  sum  fixed — it  is  doubtless  liberal — but  I must  treat 
the  findings  as  those  of  a court  acting  upon  widely  differing  evi- 
dence, arriving  at  a sum  which  is  found  as  a fact  to  be  the  land 
value. 

The  notice  of  appeal  by  the  company  complains  of  allowance 
for  interest,  but  this  was  not  argued,  and  I treat  it  as  abandoned. 

In  the  result,  therefore,  the  amount  payable  by  the  railway 
company  is  reduced  by  the  sum  of  $4,135. 

The  land  owners  also  appealed,  complaining  of  too  small  a 
sum  being  allowed  for  the  land;  that  appeal  is  dismissed. 

The  land  owners  must  pay  to  the  company  one-half  the  costs 
of  the  appeals. 

E.  B.  B. 
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[IN  CHAMBERS.] 

Re  Webb. 

Lunatic — Petition  for  Declaration  of  Lunacy — Service  out  of  the  Jurisdiction — 
Dispensing  with  Personal  Service — Jurisdiction  of  Master  in  Chambers. 

A petition  for  a declaration  of  lunacy  may  be  served  out  of  Ontario  under 
3 Edw.  VII.  ch.  8,  sec.  13  (O.) 

And  where  the  supposed  lunatic  was  confined  in  an  asylum  outside  of  On- 
tario, and  an  order  was  made  by  the  Master  in  Chambers  authorizing 
service  there  upon  the  supposed  lunatic  and  the  medical  superintendent 
of  the  asylum,  and  the  latter  alone  was  served,  because  he  was  of  opinion 
that  service  might  dangerously  excite  the  former,  an  order  was  made  dis- 
pensing with  personal  service  and  confirming  the  service  made. 

Qucere,  as  to  the  jurisdiction  of  the  Master  in  Chambers,  under  Rule  42,  to 
make  an  order  for  service  out  of  the  jurisdiction  of  such  a petition. 

Petition  by  the  London  and  Western  Trusts  Company  for  an 
order  declaring  Genius  Johl  Webb  a lunatic,  and  appointing  a 
committee  of  his  estate.  The  facts  are  stated  in  the  judgment. 

PP’  The  petition  was  heard  by  Mabee,  J.,  in  Chambers,  on  the  3rd 
April,  1906. 

Joseph  Montgomery,  for  the  petitioners. 

No  one  appeared  for  the  respondent. 

April  5.  Mabee,  J.: — The  material  clearly  shews  Webb  to 
be  a lunatic;  he  is  in  the  asylum  at  Selkirk,  Manitoba,  where  he 
has  been  confined  for  fourteen  years,  and  now  takes  a small  estate 
in  London  under  his  mother’s  will.  The  only  point  I wished  to 
consider  was  as  to  service  of  the  petition  out  of  the  jurisdiction 
of  the  Court. 

The  Master  in  Chambers  made  an  order  on  the  7th  March 
permitting  service  to  be  made  upon  Webb,  and  upon  Dr.  Young, 
medical  superintendent  of  the  Selkirk  asylum,  at  Selkirk;  but, 
owing  to  Dr.  Young  refusing  to  permit  personal  service  upon  the 
alleged  lunatic,  the  petition  and  other  papers  have  been  served 
upon  Dr.  Young  only,  and  I am  asked,  if  necessary,  to  make  an 
order  confirming  this  service. 

Prior  to  3 Edw.  VII.  ch.  8,  sec.  13  (0.),  there  might  have  been 
trouble  as  to  this,  but  by  that  Act  power  is  given  to  permit  service 
out  of  Ontario  of  any  document  by  which  any  matter  or  pro- 
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ceeding  is  commenced,  which,  I think,  would  include  a petition 
in  a lunacy  matter. 

There  also  seems  to  be  authority  to  dispense  with  personal 
service  upon  the  supposed  lunatic,  upon  evidence  that  such  service 
might  prove  dangerous  or  useless:  Re  Newman  (1869),  2 Ch.  Ch. 
390;  Re  Mein  (1869),  ib.  429.  The  affidavit  states  as  the  ground 
of  Dr.  Young’s  refusal,  that  service  might  dangerously  excite  his 
patient. 

There  may  be  ground  to  doubt,  under  Rule  42,  the  jurisdic- 
tion of  the  Master  to  make  the  order  permitting  service  in  a lunacy 
proceeding,  but,  I think,  to  avoid  expense  in  doing  again  what 
has  already  been  done,  an  order  may  go  declaring  lunacy,  confirm- 
ing the  service  as  made,  and  appointing  the  applicants,  the  London 
and  Western  Trusts  Company,  committee  of  the  estate  (not  of 
the  person). 

The  order  will  be  in  the  usual  form.  Costs  out  of  the  fund. 


Mabee,  J. 
1906 
Re 

Webb. 


E.  B.  B. 
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[DIVISIONAL  COURT.] 

Bacon  v.  Grand  Trunk  R.W.  Co. 


Railway — Animal  Killed  on  Track — Railway  Act,  1903,  sec.  237 — Negligence — 
Burden  of  Proof — Jury. 

In  an  action  for  damages  for  the  loss  of  a horse  killed  by  a train  upon  the 
defendants’  track,  the  jury  found  that  the  horse  was  killed  upon  the  prop- 
erty of  the  defendants,  and  that  the  defendants  were  responsible  for  that: — 

Held,  that  upon  the  proper  construction  of  sec.  237,  sub-sec.  4,  of  the  Do- 
minion Railway  Act,  1903,  a finding  that  the  horse  was  killed  upon  the 
property  of  the  defendants  was  sufficient  to  entitle  the  plaintiff  to  recover 
unless  it  was  shewn  by  the  defendants  that  the  animal  got  at  large  through 
the  negligence  of  the  owner  or  custodian,  and  such  negligence  was  suffi- 
ciently negatived,  in  view  of  the  Judge’s  charge,  by  the  finding  of  the  jury 
that  the  defendants  were  responsible. 

Judgment  of  the  county  court  of  Simcoe  reversed. 
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Motion  by  the  plaintiff  to  set  aside  a nonsuit  entered  by  the 
Judge  of  the  county  court  of  Simcoe,  after  the  verdict  of  a jury  in 
favour  of  the  plaintiff,  in  an  action  in  that  court  to  recover  as 
damages  the  value  of  a horse  killed  by  a train  of  the  defendants, 
and  to  enter  judgment  for  the  plaintiff  for  $160,  the  amount  agreed 
upon  as  the  value  of  the  animal. 

The  evidence  shewed  that  the  horse  escaped  from  pasture, 
and  was  killed  upon  the  defendants’  track  at  some  distance  from 
a highway  crossing. 

The  jury  found  that  the  horse  was  killed  upon  the  property 
of  the  defendants,  and  that  the  defendants  were  responsible  for 
that. 

The  motion  was  heard  by  a Divisional  Court  composed  of  Mere- 
dith, C.J.C.P.,  Britton  and  Magee,  JJ.,  on  the  1st  May,  1906. 

R.  D.  Gunn,  K.C.,  for  the  plaintiff,  contended  that,  the  horse 
being  found  on  the  track,  the  onus  was  on  the  defendants,  under 
sec.  237  of  the  Dominion  Railway  Act,  1903,  to  shew  that  it  got 
at  large  through  negligence  of  the  person  in  charge  of  it,  and  that 
the  findings  of  the  jury  were  sufficient  to  dispose  of  the  action 
in  the  plaintiff’s  favour. 

W.  A.  Boys,  for  the  defendants.  The  evidence  is  theoretical, 
if  it  establishes  anything.  The  only  effect  of  the  amendment  of 
the  statute  is  to  relieve  the  owner  of  the  animal  from  shewing 
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that  a competent  person  was  in  charge.  It  would  be  unreasonable 
to  make  the  railway  company  liable  for  every  animal  which  strays 
upon  the  track  unless  they  can  affirmatively  establish  negligence 
of  the  owner  or  person  in  charge.  That  cannot  be  the  meaning 
of  the  statute,  for  in  many  instances  of  actual  negligence  the  proof 
of  it  could  not  be  given  by  the  company.  The  animal  in  this  case 
must  have  been  improperly  at  large  upon  the  highway  in  order 
to  have  got  upon  the  track.  The  jury’s  finding  is  peculiar — the 
verdict  was  that  of  10  jurors.  The  findings  are  not  sufficient  to 
support  a judgment  for  the  plaintiff. 

At  the  conclusion  of  the  argument  the  judgment  of  the  Court 
was  delivered  by  Meredith,  C.J.: — There  is  no  doubt  a great 
deal  in  what  Mr.  Boys  has  argued  as  to  the  unreasonableness  of 
making  a railway  company  liable  in  some  of  the  cases  which 
he  has  presented  as  illustrations  of  the  application  of  the  statute 
construed  as  we  think  it  ought  to  be. 

Perhaps  in  this  particular  case  the  unfairness  is  not  as  apparent 
as  in  some  of  the  illustrations  which  Mr.  Boys  gave.  However 
that  may  be,  we  must  look  to  the  language  of  the  statute,  and 
when  we  arrive  at  a conclusion  as  to  what  it  means,  we  must  give 
effect  to  it,  although  it  may  in  its  application  work  hardship  in 
particular  cases. 

No  doubt,  in  arriving  at  a conclusion,  if  the  language  is  doubt- 
ful, such  considerations  have  weight.  But  it  seems  to  me  that  the 
language  of  the  statute  is  so  plain  that  it  is  impossible  for  the 
Court  to  do  otherwise  than  to  give  effect  to  it  in  the  very  words 
in  which  the  Legislature  has  chosen  to  express  its  will. 

By  sec.  237,  which  is  a re-enactment  of  the  old  law,  horses, 
sheep,  swine,  and  other  cattle  are  not  permitted  to  be  at  large 
upon  a highway,  within  half  a mile  of  the  intersection  of  it  by  a 
railway  or  rail-level,  unless  the  cattle  are  in  charge  of  some  com- 
petent person  or  persons,  to  prevent  their  loitering  or  stopping 
on  the  highway  at  the  intersection,  or  straying  upon  the  railway; 
and  the  decided  cases  established  that  where  animals  were  killed  by 
being  upon  the  highway  in  contravention  of  that  provision  there 
was  no  right  to  recover.  But  in  1903,  when  the  Railway  Act 
was  consolidated,  a very  important  change  was  made,  and  by 
sub-sec.  4 it  is  provided  that: 
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“When  any  cattle  or  other  animals  at  large  upon  the  highway 
or  otherwise,  get  upon  the  property  of  the  company  and  are  killed 
or  injured  by  a train,  the  owner  of  any  such  animal  so  killed  or 
injured  shall  be  entitled  to  recover  the  amount  of  such  loss  or  injury 
against  the  company  in  any  action  in  any  court  of  competent 
jurisdiction,  unless  the  company,  in  the  opinion  of  the  court  or 
jury  trying  the  case,  establishes  that  such  animal  got  at  large 
through  the  negligence  or  wilful  act  or  omission  of  the  owner  or 
his  agent,  or  of  the  custodian  of  such  animal  or  his  agent;  but 
the  fact  that  such  animal  was  not  in  charge  of  some  competent 
person  or  persons  shall  not  for  the  purposes  of  this  sub-section, 
deprive  the  owner  of  his  right  to  recover.” 

What  then  is  it  that  the  plaintiff  has  to  prove?  It  seems  to 
me  that  a prima  facie  case  for  the  plaintiff  is  made  if  it  is  established 
that  an  animal  has  got  upon  the  property  of  the  company  and  has 
been  there  killed  or  injured  by  the  train,  because  those  are  the  con- 
ditions which  must  exist  to  entitle  the  owner  to  recover  the  amount 
of  the  loss  or  injury.  Then  what  is  the  burden  upon  the  company? 
The  company  is  bound  to  shew,  to  the  satisfaction  of  the  jury, 
that  the  animal  got  at  large  through  the  negligence  or  wilful  act 
of  the  owner. 

The  argument  of  Mr.  Boys,  based  upon  the  first  sub-section 
of  sec.  237,  is  very  much  weakened  by  the  concluding  words  of 
the  section,  “but  the  fact  that  such  animal  was  not  in  charge  of 
some  competent  person  or  persons  shall  not  for  the  purposes  of 
this  sub-section,  deprive  the  owner  of  his  right  to  recover,”  that 
is,  I think,  not  in  charge  of  some  competent  person  within  half  a 
mile  of  the  railway  crossing. 

The  defendants  in  this  case  wholly  failed  to  establish  that  there 
was  any  negligence  on  the  part  of  the  plaintiff  or  of  any  person 
in  whose  custody  the  horse  was.  According  to  the  testimony, 
as  I understand  it,  the  horse  was  killed  after  getting  out  of  the 
pasture  in  which  it  was  not  by  any  negligence  of  the  plaintiff  or 
of  anybody  who  was  in  charge  of  it;  it  got  upon  the  highway, 
and  the  jury,  in  finding,  as  they  did,  that  the  horse  was  killed 
upon  the  company’s  property,  must  have  adopted  the  view  of  the 
plaintiff’s  witnesses,  that  the  horse  being  upon  the  highway  was 
frightened  by  the  train  and  went  up  the  track  to  the  place  where  it 
was  struck  and  killed. 
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It  seems  to  me  that  it  is  impossible  to  get  over  the  language 
of  the  statute,  and  that  the  case  falls  within  the  very  words  of  the 
section. 

Then  it  is  said  that  the  verdict  as  found  does  not  entitle  the 
plaintiff  to  recover.  It  seems  to  me  that  that  is  to  misapprehend 
the  full  effect  of  the  answer  of  the  jury.  Even  if  it  were 
necessary  for  the  plaintiff  to  establish  negligence  on  the  part  of  the 
railway  company,  it  seems  to  me  that  reading  the  answer  fairly, 
it  means  that  the  jury  find  negligence. 

They  find  two  things:  that  the  horse  was  killed  upon  the  property 
of  the  company,  and  that  the  company  is  responsible  for  that. 
Reading  this  in  the  light  of  the  learned  Judge’s  charge,  in  which 
they  were  told  that  the  defendants  were  not  answerable  unless 
they  were  negligent,  it  means  that  they  were  responsible  because 
the  killing  was  due  to  their  negligence.  That  was  not  necessary 
to  be  found  by  the  jury,  but  a finding  by  them  that  the  horse 
was  killed  upon  the  property  of  the  company,  upon  the  undisputed 
facts  of  this  case,  is  sufficient  to  entitle  the  plaintiff  to  recover, 
unless  it  was  shewn  by  the  defendants  that  the  negligence  with 
which  the  section  deals  existed.  Instead  of  finding  that,  the  jury 
have  negatived  it  by  their  answer. 

If  the  law  presses  too  hardly  upon  the  railway  companies, 
it  is  for  the  Legislature  to  interfere. 

The  appeal  is  allowed,  the  judgment  reversed,  and  judgment 
is  directed  to  be  entered  for  the  plaintiff  for  $160.  The  costs  of 
the  appeal  to  be  paid  by  the  defendants. 

[See  Arthur  v.  Central  Ontario  R.W.  Co.,  11  O.L.R.  537.] 
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Nov.  10 

Metallic  Roofing  Company  of  Canada  y.  Jose. 

1906 

May  1. 

Trades  Unions — Strike — Combined  Action — Intention  to  Inflict  Damage — 

Actionable  Wrong — Indorsement  and  Aid  of  Other  Association — Injunction. 

The  members  of  a labour  union,  in  order  to  compel  the  plaintiffs,  employers 
of  both  union  and  non-union  men,  to  enter  into  an  agreement  with  the 
union,  whereby  the  employers  would  agree,  amongst  other  things,  to  employ 
none  but  union  men  so  long  as  the  union  was  able  to  supply  workmen, 
called  the  plaintiffs’  workmen  out  on  strike  in  the  middle  of  a day’s  work, 
and  thereafter  sent  letters  to  the  plaintiffs’  customers  and  others,  most  of 
whom  employed  union  members,  informing  them  that  their  men  would 
refuse  to  handle  any  product  of  the  plaintiffs,  as  they  were -an  unfair  firm 
to  organized  labour,  and  published  of  the  plaintiffs’  goods  that  they  were 
unfair,  and  by  other  means  endeavoured  to  prevent  the  plaintiffs  from 
carrying  on  their  business: — 

Held,  that  this  combined  action  on  the  part  of  the  members  of  the  union 
with  the  intention  of  inflicting  damage  on  the  plaintiffs  was  not  justified 
by  any  countervailing  prospect  of  pecuniary  advantage  to  the  union  or 
the  men,  and  was  therefore  actionable,  and  the  members  of  an  International 
Association,  of  which  the  local  union  was  a part,  having  endorsed  the  action 
of  the  local  members  and  rendered  them  financial  assistance  to  carry  on 
the  strike,  were,  along  with  such  local  members,  liable  in  damages. 

Held , also,  that  an  injunction  should  be  granted  restraining  acts  in  further- 
ance of  the  conspiracy  to  injure,  except  as  to  picketting,  of  which  there 
was  not  sufficient  evidence  that  such  practice  had  been  resorted  to. 
Judgment  of  MacMahon,  J.,  after  trial  with  a special  jury,  affirmed. 

This  action  now  known  as  Metallic  Roofing  Co.  of  Canada 
v.  Jose,  having  been  amended  by  striking  out  the  names  of  the 
Local  Union  No.  30,  Amalgamated  Sheet  Metal  Workers  Inter- 
national Association,  and  the  Amalgamated  Sheet  Metal  Workers 
International  Association,  pursuant  to  the  order  of  the  Master  in 
Chambers,  dated  Sept.  13th,  1905,  made  on  consent  after  the  judg- 
ment of  the  Court  of  Appeal,  reported  9 O.L.R.  171,  was  tried  on 
the  23rd,  24th,  25th  and  27th  da}^s  of  October,  1905,  before 
MacMahon,  J.,  and  a special  jury. 

The  action  was  brought  to  recover  damages  for  conspiring  to 
injure  the  plaintiffs  in  their  business  by  calling  out  their  work- 
men  on  strike  and  in  other  wTays,  and  for  the  publication  of 
libelous  statements  concerning  the  plaintiffs  in  respect  of  their 
dealings  with  their  workmen,  etc. 

The  history  of  the  case  will  be  found  in  5 O.L.R.  424  and  9 
O.L.R.  171. 
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W.  N.  Tilley  and  Strachan  J ohnston,  for  the  plaintiffs. 

J.  G.  O’Donoghue  and  T.  J.  W.  O’Connor,  for  the  defendants. 

The  following  were  the  questions  put  to  the  jury  and  their 
answers  thereto : — 

1.  Were  the  workmen  of  the  plaintiffs’  company  wrongfully 
and  maliciously  coerced  to  leave  its  employment  by  the  defendants 
or  any  of  them?  Ans.  Yes  (10  agree  as  to  this).* 

2.  If  you  answer  the  above  question  in  the  affirmative,  state 
which  of  the  defendants  induced  them.  Ans.  By  motion  of  Local 
Union  No.  30  and  endorsed  by  International  as  the  parent  society 
(11  agree  as  to  this). 

3.  Did  the  defendants  conspire  by  threats  or  intimidation  to 
induce  the  plaintiffs’  customers,  who  would  otherwise  have  dealt 
with  the  plaintiffs,  to  refrain  from  dealing  with  them  and  did  they 
in  consequence  refrain?  Ans.  Yes. 

4.  Did  any  of  the  plaintiffs’  workmen  who  were  members  of 
the  union  vote  for  the  resolution  to  call  out  the  union  workmen 
from  plaintiffs’  shops?  Ans.  We  cannot  tell  from  the  evidence. 

5.  If  you  answer  in  the  affirmative,  can  you  say  how  many  of 
them  voted  for  such  resolution?  Ans.  Cannot  answer. 

6.  If  you  find  that  plaintiffs  are  entitled  to  recover  damages 
by  reason  of  the  defendant’s  acts,  at  what  sum  do  you  assess  such 
damage?  Ans.  $7,500.00  (10  agree  as  to  this). 

Motion  for  judgment  on  the  findings  was  subsequently  made 
to  the  trial  Judge,  and  the  motion  was  argued  on  the  27th  of  Oc- 
tober, 1905,  wrhen  judgment  was  reserved. 

W.  N.  Tilley  and  Strachan  Johnston,  for  the  motion. 

J . G.  O’Donoghue,  for  the  defendants. 

November  10,  1905.  MacMahon,  J.: — I have  examined  the 
authorities  cited  on  the  argument  on  the  plaintiffs’  motion  for  judg- 
ment, and  have  been  unable  to  distinguish  this  case  from  Quinn 
v.  Leathern,  [1901]  A.C.  495,  sub  nom.  Leathern  v.  Craig  (1899),  2 
Ir.  It.  667.  And  on  the  answers  by  the  jury  to  questions  submitted 
to  them  I direct  that  judgment  be  entered  for  the  plaintiffs  after 
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30  days  for  $7,500  with  costs  against  the  defendants  individually 
and  as  representing  all  persons  who,  on  the  7th  of  August,  1902,* 
constituted  the  association  of  persons  known  as  Local  Union  No. 
30,  Amalgamated  Sheet  Metal  Workers  International  Association 
or  Alliance  and  the  Amalgamated  Sheet  Metal  Workers  Inter- 
national Association  or  Alliance,  and  declaring  that  the  property 
and  assets  of  the  association  of  persons  known  as  Local  Union  No. 
30  A.S.M.  Workers  International  Association  or  Alliance  and  the 
said  Amalgamated  S.M.  Workers  International  Association  or 
Alliance  in  the  hands  of  the  said  defendants  or  any  or  either  of 
them,  or  in  the  hands  of  any  other  person  or  persons  or  body  cor- 
porate, in  trust  or  for  the  use  of  the  said  Local  Union  No.  30  A.S. 
M.W.  International  Association,  or  the  said  Amalgamated  S.M.W. 
International  Association,  or  to  which  the  said  two  associations 
of  persons  or  either  of  them  are  beneficially  entitled,  are  liable  to 
satisfy  the  claim  of  the  plaintiffs  against  the  defendants  in  the 
action  for  damages  and  costs. 

And  perpetually  restraining  the  defendants  and  all  persons, 
members  of  the  said  two  associations,  their  servants  or  agents, 
from  conspiring  to  injure  the  plaintiffs  in  their  trade  and  business; 
or  from  using  any  threats  or  making  or  causing  to  be  made  any 
communication  in  writing  or  otherwise  to  the  plaintiffs'  customers 
or  any  of  them,  or  to  any  other  person  or  persons  or  body  corporate, 
to  refrain  from  dealing  with  the  plaintiffs. 

And  also  perpetually  restraining  the  said  defendants  and  all 
other  persons  who  are  or  may  be  members  of  the  said  two  associa- 
tions from  watching  or  besetting,  or  causing  to  beset  the  plaintiffs' 
works  or  any  of  them  or  the  approaches  thereto,  or  the  places  of 
residence  or  any  place  where  they  might  happen  to  be  of  an}7- 
workman  now  or  hereafter  employed  by  the  plaintiffs,  for  the 
purpose  of  persuading  or  preventing  any  such  workman  from 
working  for  the  plaintiffs  and  from  procuring  any  persons  who  are 
or  may  be  in  the  employment  of  the  plaintiffs  to  commit  any  breach 
of  their  contracts  with  the  plaintiffs,  and  from  persuading  any 
person  or  persons  or  body  corporate  from  entering  into  any  contract 
with  the  plaintiffs. 


* The  date  of  the  strike. — Rep. 
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From  this  judgment  the  defendants  appealed  to  a Divisional 
Court,  and  the  appeal  was  argued  on  the  9th  and  10th  of  April, 
1906,  before  Boyd,  C.,  Magee  and  Mabee,  JJ. 

W.  R.  Riddell,  K.C.,  and  J.  G.  O’Donoghue,  for  the  defendants. 
The  evidence  does  not  justify  the  findings.  The  associations 
had  no  power  to  and  did  not  compel  a strike.  The  acts  of  Local 
Union  No.  30  did  not  amount  to  ordering  the  plaintiffs’  men  to 
strike.  There  was  no  compulsion  by  the  union  ; the  men  went 
out  of  their  own  volition,  which  they  had  a right  to  do.  The 
writing  of  the  letters  to  any  customers  of  the  plaintiffs  was  a mere 
warning  that  the  plaintiffs  were  unfair  to  organized  labour;  and 
it  does  not  appear  that  more  than  one  man  refused  to  work  on  the 
plaintiffs’  goods,  which  he  had  a right  to  do.  The  judgment  is 
against  each  and  all  of  the  defendants,  but  no  defendant  should 
be  made  liable  for  acts  not  done  by  himself;  one  of  the  defendants 
wras  not  even  a member  of  the  union  at  the  time.  No  individual 
member  has  any  interest  in  the  funds  of  the  union,  so  the  judgment 
against  the  defendants  should  not  attach  against  the  funds.  In 
any  event,  the  judgment  should  only  attach  against  the  funds  as 
they  existed  at  the  time  of  the  strike.  Evidence  was  received  which 
was  not  relevant  and  tended  to  inflame  the  jury,  and  the  damages 
are  excessive.  The  Judge’s  charge  was  erroneous  in  telling  the 
jury  that  the  men  were  coerced  by  the  resolution  of  the  union, 
and  that  their  leaving  was  wrongful,  as  they  had  a right  to  strike 
and  leave.  No  question  of  contract  was  involved.  A number 
may  join  and  leave  in  a body  as  long  as  no  force  is  used,  and  even 
coercion  is  not  necessarily  unlawful.  They  referred  to  Perrault  v. 
Gauthier  (1897),  28  S.C.R.  241;  Chalmers-Hunt’s  Law  of  Trade 
Unions,  71;  Allen  v.  Flood,  [1898]  A.C.  1 at  pp.  99  and  129; 
Huttley  v.  Simmons,  [1898]  1 Q.B.  181;  Macaulay  v.  Tierney 
(1895),  61  Am.  St.  It.  770,  Scottish  Co-operative  Wholesale  Society , 
Ltd.,  v.  Glasgow  Fleshers’  Trade  Defence  Association  (1898),  35 
Sc.  L.R.  645;  Quinn  v.  Leathern,  [1901]  A.C.  495. 

W.  N.  Tilley  and  Strachan  Johnston,  for  the  plaintiffs,  contra. 
No  difficulty  or  dispute  existed  between  the  plaintiffs  and  their 
workmen,  who  were  satisfied  with  the  hours  of  labour  and  the 
rate  of  wages,  but  the  whole  trouble  was  caused  by  the  combined 
action  of  the  members  of  the  local  union,  supported  by  the  Inter- 
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national  Association,  in  endeavouring  to  force  upon  the  plaintiffs 
an  agreement  with  the  local  union,  which  would  prevent  the  plain- 
tiffs from  employing  non-union  labour.  The  plaintiffs  refused  to 
sign  the  agreement,  and  there  the  matter  should  have  ended, 
but  instead,  the  evidence  shews  and  the  jury  have  found  that 
the  members  of  the  union  entered  into  a conspiracy  to  so  injure 
the  plaintiffs  in  their  business  as  to  force  them  to  sign  the  agree- 
ment against  their  will.  Calling  the  men  out  on  strike  and  boy- 
cotting the  plaintiffs’  goods  were  acts  done  in  furtherance  of  this 
conspiracy  and  for  the  direct  purpose  of  inflicting  injury  upon 
the  plaintiffs.  No  circumstances  existed  and  no  benefit  could 
result  to  the  members  of  the  union  which  afforded  any  justification 
for  this  action  on  their  part.  The  plaintiffs  have  established  a 
clear  case  of  conspiracy  to  injure  without  justification  by  an  op- 
pressive combination  with  damage  directly  resulting:  Quinn  v. 

Leathern,  [1901]  A.C.  495;  J.  Lyons  & Sons  v.  Wilkins,  [1899] 
1 Ch.  255;  Read  v.  The  Friendly  Society  of  Operative  Stonemasons, 
etc.,  [1902]  2 K.B.  732;  South  Wales  Miners  Federation  v.  Glamorgan 
Coal  Co.,  Ltd.,  [1905]  A.C.  239;  Giblan  v.  National  Amalgamated 
Labourers  Union,  etc.,  [1903]  2 K.B.  600.  The  members  of  the 
Local  Union  and  International  Association  having  committed 
the  acts  through  the  agency  of  the  officers  and  agents  of  their 
unincorporated  society,  are  all  personally  liable.  By  the  statement 
of  defence  all  the  individual  defendants  are  admitted  to  be  members 
of  the  local  union,  and  there  is  no  defence  raised  that  any  one  of 
them  is  in  a different  position  from  the  rest  by  reason  of  not  being 
a member  at  the  time.  In  addition,  the  evidence  establishes 
that  all  the  individual  defendants  were  parties  to  the  conspiracy 
either  originally  or  by  joining  later.  Funds  contributed  by  mem- 
bers under  the  constitution  for  the  benefit  of  the  unincorporated 
society  are  liable  for  the  obligations  incurred  in  carrying  on  the 
society’s  affairs:  The  Taff  Vale  R.W.  Co.  v.  The  Amalgamated 

Society  of  Railway  Servants,  [1901]  A.C.  426;  Linaker  v.  Pilcher 
(1901),  70  L.J.Q.B.  396.  The  damages  fixed  by  the  jury  were 
moderate,  especially  in  view  of  the  fact  that  the  acts  complained 
of  were  committed  with  the  fixed  intention  of  doing  harm  to  the 
plaintiffs. 

Riddell,  in  reply,  cited  National  Protective  Association  of  Steam- 
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fitters  and  Helpers  v.  Gumming  (1902),  58  Lawyers  Rep.  Ann.  135; 
170  N.Y.  315;  Trebilcock  v.  Burton  (1904),  3 O.W.R.  314  and  679. 

May  1.  Boyd,  C.: — The  evidence  shews  that  the  origin  of  this 
trouble  arose  in  the  disagreement  between  the  plaintiffs  and  Local 
Union  30  (having  over  one  hundred  members)  about  one  clause 
in  an  agreement  “negotiated”  by  the  union,  which  the  plaintiffs 
refused  to  sign. 

The  effect  of  the  objectionable  clause  was  one  which  would 
confine  the  plaintiffs  to  the  employment  of  union  labour  men  only, 
excluding  those  not  in  the  union. 

The  plaintiffs  had  the  right  to  refuse  to  impose  such  restrictions 
on  their  trade,  and  the  whole  object  of  what  followed  on  the  part 
of  the  defendants  was  to  compel  the  plaintiffs  to  submit  to  the  terms 
of  the  local  union. 

The  evidence  shews  that  the  plaintiffs  had  union  and  non-union 
men  working  together  in  the  cornice  department  of  their  business 
(the  branch  in  question),  ten  in  all,  of  whom  two  were  non-union. 
These  men  were  content  and  satisfied  with  their  situations,  with 
their  wages  and  hours  of  work,  and  no  dispute  existed  because  of 
some  being  union  and  others  non-union. 

The  workmen  of  the  plaintiffs  were  passive  till  set  in  motion 
by  the  active  procurement  of  the  union  and  the  defendants,  its 
officers. 

The  first  letter  pertinent  to  the  litigation  was  written  19th 
July,  1902,  from  the  secretary  of  the  local  (Chapman,  defendant) 
to  Bray,  secretary  of  the  International  Association,  defendants. 

The  International  appears  to  be  a composite  of  local  unions 
situate  in  numerous  cities  of  the  United  States  and  Canada. 

This  letter  states  (sending  copy  of  agreement)  that  all  employers 
in  the  city  have  signed  except  three.  “We  control  all  the  men  in 
those  shops  that  refuse  to  sign,  and  these  men  stand  ready  to 
stop  work  at  the  call  of  the  executive  board”  (i.e.,  of  the  Inter- 
national) . . . “In  order  to  get  time  for  a reply  from  the 

executive  board  we  have  given  two  weeks’  grace,  and  by  that  time 
we  expect  to  know  what  to  do  ...  we  will  have  eighteen 
men  out,  if  decided  action  is  taken,  and  it  is  necessary  that  these 
employers  should  be  compelled  to  sign.” 

Though  the  letters  in  reply  from  Bray  are  withheld,  copies  of 
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the  letters  from  the  members  of  the  executive  board  are  put  in 
dated  1st  August,  which  approve  of  what  is  proposed,  promise 
support,  refer  to  the  siege  or  the  fight,  and  predict  that  it  will  be 
short,  sharp  and  decisive. 

On  6th  August  the  local  union  gave  the  plaintiffs  till  twelve 
o'clock  the  following  day  to  sign  the  agreement,  otherwise  the  men 
would  be  called  out.  This  information  was  communicated  to  the 
International  on  11th  August,  and  thereafter  financial  assistance 
was  sent  on  by  that  body  to  aid  the  strikers  and  also  this  defence. 

The  jury  have  found,  and  there  is  evidence  to  shew,  that  the 
advice  throughout  of  the  local  body  was  “endorsed”  by  the  Inter- 
national Association. 

The  union  men  in  the  employ  of  the  plaintiffs  were  thus  (upon 
the  plaintiff's  failure  to  sign)  called  out  in  the  middle  of  the  day: 
and  in  obedience  to  the  call,  they  left  with  half  a day's  work  un- 
finished. Whether  the  employment  was  terminable  at  will  or  for 
a defined  period  is  not  a material  element  in  considering  whether 
the  relation  of  employer  and  workmen  was  arbitrarily  disturbed, 
and  goes  at  most  to  the  quantum  of  damage:  Berry  v.  Donovan 
(1905),  188  Mass.  353. 

This  withdrawal  of  the  men  in  the  midst  of  their  work  by  the 
combined  action  of  the  defendants  was  oppressive  and  unfair  to 
the  plaintiffs,  not  justifiable  by  any  countervailing  prospect  of 
pecuniary  advantage  to  the  union  or  the  men. 

But  the  unfair  aspect  of  this  first  step  is  enhanced  and  becomes 
affirmatively  spiteful  when  the  next  move  is  made,  by  which  com- 
munications are  sent  broadcast  over  the  country  informing  the 
customers  of  the  plaintiffs  and  others  that  the  plaintiffs  deal  in 
“unfair  goods,''  and  that  these  goods  will  not  be  handled  by  “or- 
ganized labour.”  The  meaning  of  this  being  that  any  one  who 
attempts  to  use  the  goods  manufactured  by  the  plaintiffs  shall 
have  his  union  workmen  called  out  on  strike.  This  is  in  effect 
a boycotting  of  the  plaintiffs'  goods  because  they  will  not  sign. 
The  loss  which  resulted  to  the  plaintiffs  is  not  over-estimated  by 
the  jury  at  $7,500,  which  is  the  pecuniary  measure  of  the  injury 
inflicted  upon  the  plaintiffs  by  combined  and  concerted  action, 
which  could  bring  no  gain  directly  to  the  defendants  nor  any  reason- 
able prospect  of  it. 

I think  the  language  used  in  an  early  case  by  Mr.  Justice  Erie 
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in  The  Queen  v.  Rowlands  (1851),  17  Q.B.  671,  note  p.  687,  is  still 
of  authority.  He  says:  “The  law  which,  allowing  them  (work- 

men) to  combine  for  the  purpose  of  obtaining  a lawful  benefit  to 
themselves,  gives  no  sanction  to  combinations  which  have  for  their 
immediate  purpose  the  hurt  of  another.  ” 

The  result  of  modern  decisions  appears  to  be  correctly  as  well 
as  concisely  stated  thus:  “That  intentional  infliction  of  damage 

upon  a man's  trade  by  combined  action  is  wrongful  unless  just  cause 
or  excuse  can  be  found  for  it":  Chalmers-Hunt's  Law  of  Trade 
Unions,  p.  82  (1902). 

The  answers  of  the  jury  are  well  founded  on  all  the  evidence, 
and  there  has  been  no  error  pointed  out  either  in  the  charge  of  the 
learned  Judge  or  the  reception  of  evidence  which  should  induce 
any  interference  by  an  appellate  court  as  to  damages.  The  body 
of  defendants  has  been  settled  in  its  present  shape  by  the  judg- 
ment of  the  Court  of  Appeal,  which  is  final,  and  all  the  defendants 
personally  named  appear  to  be  so  implicated  as  to  be  responsible 
for  what  they  helped  to  set  in  motion  or  helped  on.  If  they  are 
levied  upon  for  damages  it  is  not  to  be  supposed  that  the  aggregates 
for  whom  they  acted  will  leave  them  to  bear  the  burden  alone: 
Giblan  v.  National  Amalgamated  Labourers  Union,  etc.,  [1903] 
2 K.B.  600. 

The  judgment  as  framed  is  too  wide  in  that  it  enjoins  against 
picketting.  There  was  no  evidence  that  the  strike  was  carried 
on  by  this  method,  and  that  clause  of  the  judgment  should  be 
expunged. 

The  appeal  is  dismissed  with  costs. 
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Magee  and  Mabee,  JJ.,  concurred. 
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Distribution  of  Estate — Legatee  not  Heard  of  for  Seven  Years — 
Presumption  of  Death — Burden  of  Proof. 

A testator,  dying  in  1895,  gave  his  estate  (subject  to  his  wife’s  life  interest) 
to  his  brothers  and  sisters,  share  and  share  alike.  One  brother  was  living 
in  1885,  but  had  not  been  heard  of  for  more  than  seven  years  before  the 
death  of  the  testator.  There  was  no  evidence  that  he  was  in  fact  dead, 
nor  that  he  survived  the  testator.  Letters  of  administration  to  his  estate 
were  granted  in  1903,  upon  the  presumption  that  he  was  dead: — 

Held , that  the  onus  of  proof  that  he  survived  the  testator  lay  upon  those 
who  claimed  under  him;  and,  there  being  no  evidence  that  he  survived, 
the  administrator  of  his  estate  failed  to  establish  any  right  to  share  in  the 
testator’s  estate;  and  distribution  among  the  other  legatees  or  their  repre- 
sentatives was  ordered,  subject  to  their  undertaking  to  refund  should  it  be 
established  at  some  future  time  that  the  absentee  or  his  representative 
was  entitled. 

Motion  by  the  administrators  of  the  estates  of  Alexander 
McNeil,  Elizabeth  McNeil,  Alexander  Ryan,  and  Andrew  Ryan, 
for  an  order  for  payment  out  of  court  of  moneys  paid  in  to  the 
credit  of  the  estate  of  Finlay  McNeil,  deceased. 


1906 
April  4. 


The  motion  was  heard  by  Teetzel,  J.,  at  the  London  Weekly 
Court,  on  the  24th  March,  1906. 

G.  E.  Taylor,  for  the  applicants. 

Hume  Cronyn,  for  the  official  guardian. 

April  4.  Teetzel,  J.: — The  only  question  of  law  involved 
is,  whether  the  administrator  of  Alexander  McNeil  is  entitled  to 
any  share  of  the  estate  of  Finlay  McNeil,  who  died  on  the  2nd  No- 
vember, 1895,  and  by  his  will  gave  his  real  and  personal  estate 
(subject  to  his  wife’s  life  interest)  to  his  brothers  and  sisters,  share 
and  share  alike. 

A brother,  Alexander  McNeil,  was  living  in  Detroit  in  1885, 
but,  according  to  the  affidavits  of  a brother  and  sister  filed,  had 
not  been  heard  of  for  more  than  seven  years  prior  to  the  death 
of  the  testator.  Letters  of  administration  to  Alexander  McNeil’s 
estate  were  granted  by  the  surrogate  court  of  Middlesex  in  May, 
1903.  I understand  there  was  no  evidence  that  he  was  in  fact 
dead,  the  Court  acting  on  the  presumption  that  he  was  dead  after 
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an  absence  of  more  than  seven  years  without  having  been  heard 
from. 

Where  a legatee  has  not  been  heard  of  for  seven  years,  his  death 
will  be  presumed,  and  the  onus  of  proof  that  he  survived  the  testator 
lies  upon  those  who  claim  under  him.  In  the  absence  of  such 
proof,  the  legacy  will  be  paid  to  the  residuary  legatee  or  to  the  next 
of  kin  of  the  testator,  as  the  case  may  be:  In  re  Lewes’  Trusts  (1871), 
L.R.  6 Ch.  356.  Lord  Justice  Sir  W.  M.  James,  at  p.  357,  says: 
“ Those  who  claim  under  a person  who  is  said  to  have  survived  a 
particular  period  must  prove  the  fact.” 

This  case  follows  In  re  Phene’s  Trusts  (1870),  L.R.  5 Ch.  139, 
wherein  it  is  held  that  the  onus  of  proving  that  the  death  took 
place  at  any  particular  time  within  the  seven  years  lies  upon  the 
person  who  claims  a right  to  the  establishment  of  w7hich  that  fact 
is  essential,  and  also  that  there  is  no  presumption  of  law  in  favour 
of  the  continuance  of  life,  though  an  inference  of  fact  may  legiti- 
mately be  drawn  that  a person  alive  and  in  good  health  on  a certain 
day  was  alive  a short  time  afterwards. 

In  In  re  Aldersey,  Gibson  v.  Hall,  [1905]  2 Ch.  181,  a testatrix 
gave  a share  of  the  income  of  her  residuary  estate  upon  trust  to  be 
paid  half-yearly  equally  to  and  between  the  children  of  her  late 
niece  during  their  lives,  with  divers  trusts  over.  J.,  one  of  the 
children,  survived  the  testatrix,  who  died  in  1890,  but  had  not 
been  heard  from  since  the  31st  March,  1895;  and  it  was  held  that 
the  onus  was  on  J.’s  representative  to  prove  that  he  survived  the- 
period  when  he  was  last  heard  of,  and  that  his  share  ought  to  be 
| dealt  with  on  the  footing  that  he  died  on  the  31st  March,  1895. 

See  also  In  re  Walker  (1871),  L.R.  7 Ch.  120;  Neville  v.  Ben- 
jamin (1902),  18  Times  L.R.  283;  In  re  Rhodes  (1887),  36  Ch.  D. 
586;  and  Hickman  v.  Upsall  (1875),  L.R.  20  Eq.  136. 

The  result  of  all  these  cases  appears  to  be  to  establish  the  propo- 
sition that  those  who  found  a right  upon  a person  having  survived 
a particular  period  must  establish  that  fact  affirmatively  by  evi- 
dence, and  unless  such  evidence  is  sufficient  to  establish  that  fact,, 
the  person  asserting  title  will  fail. 

There  being  no  evidence  whatever  in  this  case  that  Alexander 
McNeil  survived  the  testator,  his  administrator  fails  to  establish 
any  right  to  share  in  the  testator’s  estate;  but  the  order  will  be 
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Teetzei,  J.  without  prejudice  to  any  substantive  proceeding  hereafter  taken 
1906  to  establish  this  fact,  if  the  administrator  is  so  advised. 

Re  McNeil.  The  shares  payable  to  adults  may  be  paid  out  of  court  to  the 
other  three  respective  administrators,  upon  an  undertaking  being 
given  to  refund  the  same  should  it  be  established  hereafter  that 
Alexander  McNeil  or  his  representative  is  entitled  to  a share  in  the 
estate  of  Finlay  McNeil;  but  the  shares  of  all  infants  must  remain 
in  court. 

The  costs  of  the  motions  to  be  paid  out  of  the  adults’  shares. 


E.  B.  B. 
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[DIVISIONAL  COURT.] 


Re  Vandyke  and  the  Corporation  of  the  Village  of 

Grimsby. 


Municipal  Corporations — Local  Option  By-law — Motion  to  Quash — Publica- 
tion through  Mistake  of  By-law  and  Notice  more  than  Five  Weeks  before 
Day  of  Voting — Correction — Validity  of  Election  of  Members  of  Council 
Passing  By-law — Non  Enquiry  into — Invalid  Resignation  of  Reeve  prior 
to  Signing  By-law  and  Affixing  Seal — Effect  of. 

Where,  by  the  mistake  of  the  township  clerk,  the  first  publication  of  a local 
option  by-law  was  more  than  five  weeks  before  the  voting  day,  but  very 
shortly  afterwards,  on  discovering  the  mistake,  he  caused  such  publication 
to  be  cancelled,  treating  it  as  a nullity,  and  republished  the  by-law  so  as 
to  bring  it  within  the  proper  time,  the  notice  appended  thereto  stating 
it  was  the  first  publication,  and  the  result  of  the  voting  was  apparently 
in  no  way  affected  by  the  first  erroneous  publication:— 

Held,  that  the  publication  was  sufficient. 

Re  Armstrong  and  Township  of  Toronto  (1889),  17  O.R.  766,  distinguished. 
The  legality  of  the  election  of  the  members  of  the  council  who  pass  such  a 
by-law,  they  having  been  returned  as  duly  elected  and  having  taken  the 
oath  of  office,  will  not  be  enquired  into  on  a motion  to  quash  the  by-law. 
The  fact  that  the  reeve,  who  signed  the  by-law  and  caused  the  corporate 
seal  to  be  attached,  having  prior  thereto  purported  to  resign  from  the  office, 
without  the  consent  of  the  majority  of  the  members  present  at  a meeting 
of  the  council,  and  without  his  resignation  having  been  entered  on  the 
minutes  thereof,  did  not  preclude  him  from  afterwards  acting  as  such. 

This  was  a motion  to  quash  a local  option  by-law  of  the  village 
of  Grimsby. 

The  grounds  of  objection  were: — 

(1)  That  the  day  fixed  for  taking  the  votes  was  more  than 
five  weeks  after  the  first  publication,  in  violation  of  sec.  338,  sub- 
sec. 1,  of  the  Municipal  Act,  1903; 

(2)  That  the  council  which  finally  passed  the  by-law,  after 
it  had  been  voted  on  by  the  electors,  was  not  legally  elected,  and 
that  the  persons  who  assumed  to  be  members  thereof  were  mere 
usurpers  of  office;  and 

(3)  That  the  by-law  was  not  duly  signed  by  the  reeve. 


On  April  26,  1906,  the  motion  was  heard  before  Teetzel,  J. 

James  Haverson,  K.C.,  and  C.  H.  Pettit  for  the  applicant. 

W . E.  Middleton , and  T . Urquhart , for  the  respondent. 


D.C. 

1906 

May  7. 
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May  7.  Teetzel.  J.: — The  by-law  fixed  January  1st,  1906, 
as  voting  day,  and  the  council  entrusted  the  clerk  with  the  duty 
of  publication. 

By  mistake  he  caused  the  by-law  to  be  published  in  a news- 
paper on  November  22nd,  which  would  be  more  than  five  weeks 
before  voting  day.  Very  shortly  after  the  publication  on  the 
22nd  November,  the  clerk’s  attention  was  called  to  the  mistake, 
and  he  at  once  ordered  its  cancellation;  and  on  November  29th 
he  caused  another  publication  of  the  by-law  to  be  made  in  the 
same  newspaper,  and  on  or  about  November  30th  caused  four 
copies  of  the  by-law  to  be  posted,  as  required  by  the  Act. 

Appended  to  the  copies  of  the  by-law  so  published  was  the 
notice  required  b}7  sub-sec.  3 of  sec.  338,  in  which  the  date  of  the 
first  publication  was  certified  to  be  November  29th. 

The  publication  on  November  22nd  was  thereafter  regarded 
by  the  clerk  and  council  as  a nullity,  and  the  publication  on  No- 
vember 29th  as  the  real  first  publication. 

It  is  manifest  that  the  mistake  was  unintentional,  and  there 
is  not  in  the  material  any  suggestion  that  the  result  of  the  voting 
was  in  the  slightest  degree  affected  by  it. 

Re  Armstrong  v.  Township  of  Toronto  (1889),  17  O.R.  766, 
cited  by  Mr.  Haverson,  does  not,  I think,  help  the  applicants, 
for  even  if  I am  bound  by  the  inclination  of  opinion  expressed 
in  that  case,  as  to  the  destructive  effect  of  first  publication  being 
more  than  five  weeks  prior  to  voting  day,  the  facts  in  this  case 
entirely  distinguish  it  from  the  Armstrong  case.  In  that  case, 
the  first  publication  was  not  abandoned,  but  continued  and  adopted 
as  one  of  the  series  required  by  the  Act.  Here  a new  start  was 
made,  and  by  the  subsequent  publications  the  provisions  of  the 
Act  are  literally  complied  with. 

In  my  opinion  it  would  be  doing  great  violence  to  well  settled 
rules  of  construction  to  hold  that  the  will  of  the  electors  must  be 
thwarted  by  the  unintentional  mistake  in  question,  notwithstanding 
its  immediate  correction  and  notwithstanding  the  absence  of  any 
suggestion  that  such  mistake  in  any  way  affected  the  result  of  the 
vote. 

The  objection  is  therefore  over-ruled. 

As  to  the  second  objection,  I do  not  think  it  necessary  to  ex- 
press any  opinion  upon  the  validity  of  the  election  of  the  members 
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of  the  council  who  finally  passed  the  by-law.  Whether  legally 
elected  or  not,  they  were,  in  fact,  returned  as  duly  elected  by  the 
clerk,  who  acted  as  returning  officer  under  sub-sec.  4 of  sec.  129, 
and  they  took  the  oath  of  office. 

Being  de  facto  members  of  council,  the  validity  of  their  legis- 
lative acts  cannot  be  impeached  on  the  ground  that  their  election 
was  invalid  in  law. 

In  Scadding  v.  Lorant  (1851),  3 H.L.  Cas.  418,  it  was  held 
that  a rate  for  the  relief  of  the  poor  which  was  legally  made  in  other 
respects  was  not  rendered  invalid  by  the  circumstance  that  some 
of  the  vestrymen  who  concurred  in  making  it  were  vestrymen 
de  facto  and  not  de  jure. 

At  p.  447  the  Lord  Chancellor  observes,  “With  regard  to  the 
competency  of  the  vestrymen,  who  were  vestrymen  de  facto,  not 
vestrymen  de  jure,  to  make  the  rate,  your  Lordships  will  see  at  once 
the  importance  of  that  objection,  when  you  consider  how  many 
public  officers  and  persons  there  are  who  are  charged  with  very 
important  duties  and  whose  title  to  the  office  on  the  part  of  the 
public  cannot  be  ascertained  at  the  time.  You  will  at  once  see 
to  what  it  would  lead  if  the  validity  of  their  acts  when  in  such 
office  depended  upon  the  propriety  of  their  election.  It  might 
tend,  if  doubts  were  cast  upon  them,  to  consequences  of  the  most 
disastrous  kind.  ” 

See  also  Brice  on  Ultra  Vires,  3rd  ed.,  304  and  613;  and  Dillon 
on  Municipal  Corporations,  4th  ed.,  sec.  276. 

This  objection  is  also  over-ruled. 

The  third  objection  is  also  untenable.  The  council  on  January 
15th  adopted  a .resolution  finally  passing  the  by-law,  and  directed 
that  the  same  should  be  signed  by  the  reeve  and  clerk  and  the  cor- 
porate seal  attached.  It  was  shortly  afterwards  duly  signed  by 
the  clerk  and  the  seal  attached,  and  on  February  3rd  it  was  signed 
by  William  Mitchell,  who  was  then  de  facto  reeve,  notwithstanding 
it  would  appear  that  on  February  2nd  he  went  through  the  form 
of  resigning  his  position  as  reeve.  His  resignation,  however, 
in  my  opinion  was  not  effective  to  disqualify  him  from  signing 
the  by-law,  inasmuch  as  there  was  not  a compliance  with  sec.  210 
of  the  Municipal  Act,  which  provides  for  resignation  with  the  con- 
sent of  the  majority  of  the  members  of  the  council  present,  to  be 
entered  upon  the  minutes  of  the  council.  This  not  being  done, 
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the  resignation  was  not  effective.  See  Chaplin  v.  Woodstock 
(1889),  16  O.R.  728;  Hardwick  v.  Brown  (1873),  L.R.  8 C.P.  406; 
also  Biggar’s  Municipal  Manual,  p.  228. 

The  motion  will  therefore  be  dismissed  with  costs. 

From  this  judgment  there  was  an  appeal  to  the  Divisional 
Court. 

On  June  19th  the  appeal  was  heard  before  Mulock,  C.J.  Ex.  D., 
Anglin,  and  Clute,  JJ.,  the  same  counsel  appearing  when  it  was 
dismissed  and  the  judgment  affirmed. 

G.  F.  H. 


[FALCONBRIDGE,  C.J.K.B.] 

In  Re  The  Corporation  of  the  Town  of  Southampton 

and 

The  Corporation  of  the  Township  of  Saugeen  and  Others. 

Municipal  Corporations — Arbitration  and  Award — Evidence  of  Arbitrator — * 
Admissibility  of — Separation  of  Territory  from  Town  and  Annexation  to 
Township — Valuation  of  Assets  and  Liabilities — Subjects  of  and  Mode 
of — Consol.  Mun.  Act,  1903,  3 Edw.  VII.  ch.  19,  sec.  18  (0.). 

On  a motion  to  set  aside  an  award  made  by  two  of  the  three  arbitrators — 
the  third  arbitrator  dissenting — appointed  under  sec.  18  of  the  Consol. 
Mun.  Act,  1903,  3 Edw.  VII.  ch.  19  (O.),  for  the  settlement  of  the  terms 
and  conditions  on  the  separation  of  territory  comprised  within  the  limits 
of  a town,  and  its  annexation  to  an  adjoining  township,  and  for  the  adjust- 
ment of  the  assets  and  liabilities  on  such  separation,  the  evidence  of  the 
dissenting  arbitrator  as  to  the  basis  on  which  the  valuation  of  the  assets 
and  liabilities  was  made  is  properly  admissible. 

In  the  valuation  of  the  assets  and  liabilities:  (1)  school  houses  are  not  proper 
subjects  of  valuation,  being  vested  in  school  boards  whose  limits  of  control 
may  or  may  not  be  the  same  as  that  of  the  municipal  corporations;  (2) 
sidewalks  are  properly  such  subjects,  for  though  under  sec.  509  of  the  Act 
the  soil  and  freehold  thereof  are  vested  in  His  Majesty,  yet  the  possession 
and  control  of  and  liability  therefor  are  in  the  municipal  corporations,  and 
in  no  other  body;  (3)  mistakes  in  the  construction  of  works,  e.g.,  water- 
works, should  not  be  given  effect  to  in  the  reduction  of  the  value  of  the 
asset,  being  common  incidents  of  such  construction. 

This  was  a motion  to  set  aside  an  award  made  by  two  of  the 

three  arbitrators  appointed  under  sec.  18,  sub-secs.  (3),  (4)  and 
(6)  of  the  Consolidated  Municipal  Act  of  1903,  3 Edw.  VII.  ch. 
19  (O.). 
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Upon  the  application  of  the  required  number  of  the  owners 
of  lands  comprised  within  territory  within  the  limits  of  the  town 
of  Southampton,  which  they  contended  was  wholly  used  for  farming 
purposes,  the  council  of  the  county  of  Bruce  passed  by-law  No. 
512,  detaching  the  said  territory  from  the  town  and  annexing 
it  to  the  township  of  Saugeen  under  sub-secs.  (1)  and  (2)  of  the 
said  section,  and,  under  sub-secs.  (3),  (4)  and  (6),  directed,  as 
the  parties  could  not  agree,  that  the  terms  and  conditions  of  sep- 
aration and  the  adjustment  of  the  assets  and  liabilities  should 
be  settled  by  arbitration.  An  arbitrator  was  accordingly  ap- 
pointed respectively  by  the  county  of  Bruce  and  the  town  of 
Southampton,  the  third  arbitrator,  as  required  by  the  Act,  being  the 
county  Judge. 

The  arbitration  was  held,  and  an  award  made  by  two  of  the 
arbitrators,  namely,  the  arbitrator  appointed  by  the  county  and 
the  county  Judge,  the  arbitrator  appointed  by  the  town  dissenting. 

A motion  was  then  made  to  a Judge  in  the  Weekly  Court  to 
set  aside  the  award  on  the  grounds  set  out  in  the  judgment. 

The  motion  was  heard  before  Falconbridge,  C.J.K.B.,  on 
February  22nd,  1906. 

D.  Robertson,  for  the  plaintiffs. 

W.  H.  Wright,  for  the  defendants  other  than  the  township  of 
Saugeen  which  was  not  represented. 

March  2.  Falconbridge,  C. J. : — The  motion  was  launched 

on  several  grounds  set  forth  in  the  notice  of  motion,  but  upon  the 
argument  it  was  agreed  that  the  matter  should  not  be  referred  back 
in  any  event,  but  that  the  motion  was  to  be  treated  as  an  appeal 
from  the  amount  directed  by  the  said  two  arbitrators  to  be  paid  by 
the  township  of  Saugeen  to  the  town  of  Southampton. 

Mr.  Wright  appeared  only  for  the  individual  defendants,  who 
were  the  petitioners,  the  township  of  Saugeen  having  considered  it 
unnecessary  to  be  represented  by  counsel. 

The  argument  narrowed  itself  down  to  the  complaint  on  the  part 
of  Southampton  that  the  arbitrators  allowed  and  included  as  assets 
of  the  plaintiffs  the  value  of  the  public  schools  and  granolithic  side- 
walks; and  also  that  an  allowance  should  have  been  made  in  favour 
of  Southampton  of  about  $1000  because  it  was  alleged  that  mis- 
takes were  made  in  construction  which  had  the  effect  of  reduc- 


1906 

In  re 
Corpora- 
tion of 
Southamp- 
ton AND 
Corpora- 
tion of 
Saugeen 
and  Others. 


216 


ONTARIO  LAW  REPORTS. 


[VOL. 


Falconbridge, 

C.J. 

1906 

In  re 
Corpora- 
tion of 
Southamp- 
ton AND 
Saugeen 
and  Others. 


ing  the  value  of  the  waterworks  as  an  asset  by  about  that  amount. 

In  order  to  determine  these  questions  it  is  necessary  to  decide 
whether  or  not  the  evidence  of  the  dissenting  arbitrator  is  admissible. 
He  did  not  make  any  objection  to  giving  evidence,  and  he  was  asked 
and  answered  certain  questions  as  follows : 

“Q.  87.  Will  you  tell  me  from  memory,  whether  in  the  amount 
mentioned  in  the  award,  the  arbitrators  included  in  the  assets  of 
Southampton,  of  which  Saugeen  was  entitled  to  a share,  the  value 
of  the  school  houses,  the  granolithic  sidewalks  and  street  crossings? 
A.  They  did  include  them.  (Mr.  Scott  objected  to  the  last  question) 

“Q.  88.  Do  you  remember  what  the  arbitrators  fixed  the  value 
of  the  schools  at?  A.  Yes,  $7000. 

“ Q.  89.  Do  you  remember  how  they  ascertained  or  arrived  at  the 
value  of  the  granolithic  sidewalks  and  crossings?  A.  The  total 
amount  was  taken,  less  40%  that  the  property  owners  would  have 
to  pay;  I am  not  sure  whether  it  was  40  or  60%.  (Mr.  Scott  ob- 
jected to  the  question). 

“Q.  90.  At  the  time  of  the  arbitration,  was  it  not  admitted,  that 
in  ascertaining  the  liabilities  on  account  of  granolithic  sidewalks 
and  crossings,  that  the  amount  the  property  owners  were  to  pay 
should  be  deducted?  A.  Yes. 

“Q.  91.  Then  in  fixing  the  liabilities,  the  value  of  the  granolithic 
sidewalks  were  put  at  the  amount  of  the  liabilities,  on  account  of  the 
same?  A.  Yes. 


“Q.  92.  In  ascertaining  the  value  of  the  waterworks  as  one  of 
the  assets,  was  there  any  deduction  made  for  cost  of  errors  or  mis- 
takes in  putting  them  down?  A.  No. 

“Q.  93.  In  ascertaining  the  amount  of  the  liabilities  you  say 
whatever  proportion  the  property  owners  were  to  pay  for  grano- 
lithic sidewalks  was  deducted  from  total  liabilities  for  same;  was 
an}dhing  else  deducted?  A.  No.” 

This  whole  question  was  elaborately  discussed  in  The  Duke  of 
Buccleuch  v.  Metropolitan  Board  of  Works  (1872),  L.R.  5 H.L.  418. 
At  page  462  Lord  Cairns,  approving  of  the  ruling  laid  down  by  Mr. 
Baron  Cleasby,  says:  “ He  (the  arbitrator)  was  properly  asked  what 
had  been  the  course  which  the  argument  before  him  had  taken,  what 
claims  were  made  and  what  claims  were  admitted;  so  that  we  might 
be  put  in  possession  of  the  history  of  the  litigation  before  the  umpire 
up  to  the  time  he  proceeded  to  make  his  award.” 
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See  also  Re  Christie  and  Toronto  Junction  (1895),  22  A.R., 
page  21. 

The  questions  put  here  seem  to  be  well  within  the  rule,  and  to 
prevent  the  plaintiffs  from  putting  these  questions  would  have  been 
to  deprive  them  of  information  to  which  they  were  entitled,  and  on 
which  alone  they  could  base  any  appeal  or  application  for  relief. 
It  is  a very  different  proposition  from  asking  questions  relating  to 
the  intention  or  state  of  mind  of  an  arbitrator. 

The  information  being  thus  properly  before  me,  it  appears  to  me, 
and  I so  hold,  that  the  two  arbitrators  should  not  have  included  in 
the  assets  of  Southampton  , of  which  Saugeen  was  entitled  to  a share, 
the  value  of  the  school  houses.  The  school  houses  are  vested  in  a 
separate  board  and  the  limits  of  control  by  the  school  boards  may 
be  the  same  limits  or  different  limits  from  that  of  the  municipal  cor- 
poration. 

2.  To  a certain  extent,  the  sidewalks  are  in  a like  position,  inas- 
much as  (sec.  599  of  the  Consol.  Municipal  Act,  1903)  the  soil  and 
freehold  thereof  are  vested  in  His  Majesty.  But  the  possession  and 
control  of  and  liability  for  sidewalks  are  immediately  attached  to 
the  municipal  corporation  and  to  no  other  body.  I therefore  find 
against  the  contention  of  Southampton  as  to  the  sidewalks. 

3.  The  alleged  mistakes  in  construction  may  reduce  the  value 
of  the  waterworks  as  an  asset,  but  these  mistakes  are  common 
incidents  of  such  construction  and  have  been  a misfortune  alike  of 
Southampton  and  of  these  petitioners,  and  I do  not  see  that  South- 
ampton can  claim  any  relief  in  this  regard. 

The  result  is  that  the  amount  awarded  by  the  two  arbitrators 
should  be  increased  by  $368,  being  one-nineteenth  of  $7,000,  the 
value  of  the  schools,  i.e.,  that  Saugeen  shall  pay  Southampton  the 
sum  of  $1,098.  The  credit  of  Saugeen  is  no  doubt  perfectly  good, 
and  I see  no  reason  why  this  sum  should  not  be  paid  in  prcesenti. 

I do  not  think  it  is  a case  for  costs  inasmuch  as  the  appeal  has 
failed  in  part  and  succeeded  in  part. 


Falconbridge, 

C.J. 

1906 

In  re 
Corpora- 
tion of 
Southamp- 
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[DIVISIONAL  COURT.] 

The  Bank  of  Ottawa  y.  Harty. 

Dec.  13. 

1906 

Principal  and  Agent — Banks  and  Banking — Cheque  Payable  to  Order — Forged 
Endorsement — Collection  by  Third  Party  Through  His  Bank — Payment 

May  5. 

Over — Liability  to  Refund. 

The  defendant  McE.,  having  a cheque  on  New  York  payable  to  his  order,  of 
which  he  claimed  to  be  the  owner,  indorsed  and  handed  it  to  the  defendant 
H.,  who  had  done  business  for  him,  to  collect  and  pay  the  amount  over  to 
him.  H.,  believing  McE.  to  be  the  owner  and  entitled  to  receive  the  money, 
handed  it  to  the  plaintiffs  to  be  collected,  telling  their  manager  that  he  saw 
McE.  endorse  it  and  that  he  knew  him;  but  when  the  manager  offered  to 
cash  it  at  once  if  H.  would  endorse  it,  he  declined,  stating  he  knew  nothing 
of  it  and  it  might  not  be  paid.  For  the  purpose  of  collection  H.  signed 
his  name  as  witness  to  the  endorsement,  writing  beneath  his  signature 
“without  any  recourse  to  me  whatever. ” The  plaintiffs  collected  the 
money  and  credited  the  proceeds  to  H.,  who  accounted  for  them  to  McE. 
The  New  York  bank  subsequently  demanded  the  money  back,  alleging 
McE.’s  endorsement  to  be  a forgery,  and  the  plaintiffs  paid  back  the  amount 
received  and  brought  action  against  H.  and  McE.: — 

Held,  that  H.,  having  acted  honestlv,  he  was  not  liable  in  an  action  for  deceit: 
but  that  the  facts  constituted  a contract  of  warranty  by  him  that  he  was 
entitled,  as  agent  for  the  rightful  owner  of  the  cheque,  to  request  the 
plaintiffs  to  collect  it  and  pay  the  proceeds  to  him  as  such  agent  when  col- 
lected, and  that  if  the  endorsement  was  forged,  he  was  liable  to  repay 
the  amount. 

Collen  v.  Wright  (1857),  8 E.  & B.  647,  followed. 

This  was  an  appeal  from  the  judgment  of  Boyd,  C.,  before 
whom  the  action  was  tried  at  Ottawa  on  the  5th  and  6th  of  De- 
cember, 1905,  without  a jury. 

The  action  was  brought  to  recover  under  the  circumstances 
set  out  in  the  judgment  of  Boyd,  C.,  the  sum  of  $750,  being  the 
amount  of  a cheque  drawn  by  The  Lake  Superior  Corporation 
on  the  Morton  Trust  Co.  of  New  York  in  favour  of  one  George 
McEwan. 

J.  Christie  and  W.  Green,  for  the  plaintiffs. 

F.  H.  Chrysler,  K.C.,  and  M.  J.  O’Connor,  for  the  defendants. 

December  13.  Boyd,  C.: — The  defendant  McEwan,  being  in 
possession  of  the  cheque  in  question,  of  which  he  claimed  to  be 
the  owner,  endorsed  it  and  handed  it  to  the  other  defendant  Harty 
to  be  collected  and  paid  over  to  him  (McEwan).  The  defendant 
McEwan  appears  to  be  unversed  in  affairs,  and  went  to  the  other 
defendant  as  one  who  had  done  business  for  him. 
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I find  on  the  facts,  so  far  as  given  in  evidence,  that  Harty 
believed  McEwan  to  be  the  owner  and  entitled  to  receive  the  money. 
He  handed  the  cheque  to  the  bank  (the  plaintiffs)  to  be  collected, 
in  order  that  the  money  might  be  obtained  for  McEwan.  The 
money  being  paid  in  New  York  was  transmitted  in  effect  to  the 
plaintiffs,  and  by  them  paid  out  to  the  extent  of  $659.25  on  Harty’s 
cheque  (which  was  marked  “Re  McEwan”).  He  forthwith  took 
the  money  and  paid  it  to  McEwan,  and  had  at  the  same  time  and 
on  the  same  day  a settlement  of  accounts  with  McEwan  (wdio  owed 
him  $90),  with  the  result  that  the  balance  of  $90  in  the  bank, 
proceeds  of  the  McEwan  cheque,  were  left  there  as  the  money 
of  Harty.  This  matter  was  thus  closed  on  9th  January,  1905. 

On  18th  May,  the  bank  advised  Harty  that  the  New  York  bank 
had  revoked  the  payment  of  the  cheque,  on  the  ground  that  the 
payee’s  name  had  been  forged,  and  reclaimed  the  money  from  Harty. 
It  is  in  evidence  that  the  defendant  McEwan  was  tried  for  forgery 
and  acquitted:  and  it  may  be,  and  probably  is  a case  in  which, 
through  honest  or  stupid  mistake,  McEwan  claimed  and  endorsed 
a cheque  to  which  he  had  no  right.  I do  not  find  that  any  proof 
is  made  as  against  Harty  that  such  was  the  fact,  or  any  evidence 
implicating  him  in  any  wrongdoing  or  indicating  that  he  was  aware 
of  any  infirmity  in  McEwan’s  apparently  legal  possession  of  the 
cheque  before  or  at  the  time,  when  he  discharged  himself  of  his 
agency  by  paying  over  to  and  accounting  with  McEwan  for  the 
whole  of  the  proceeds. 

The  defendant  McEwan  makes  no  defence,  and  judgment  should 
go  as  against  him  with  costs.  As  to  Harty,  I think  the  evidence, 
which  is  most  imperfectly  given,  fails  to  prove  that  the  defendant 
McEwan  was  not  the  real  McEwan  named  in  the  cheque,  and  that 
he  had  no  right  to  endorse  it  as  he  did.  Various  papers  are  said 
to  have  accompanied  the  cheque  which  are  not  produced  or  ac- 
counted for,  of  which  secondary  evidence  could  easily  have  been 
obtained  from  the  drawers  of  the  cheque.  Papers  were  annexed 
to  the  returned  cheque  from  New  York,  which  are  not  produced. 

It  is  said  that  the  plaintiffs  acted  on  the  statements  made  in 
New  York  as  correct,  and  which,  as  reported  to  Harty,  were  to 
the  effect  that  the  payee’s  name  McEwan  had  been  forged.  So 
far  as  I have  evidence,  this  is  disproved.  McEwan  was  prosecuted 
for  forgery  and  found  “not  guilty.”  The  plaintiffs  sought  to 
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make  a case  by  reading  parts  of  the  examination  of  McEwan  taken 
for  discovery  and  claimed  the  right  to  read  these  as  evidence  at 
the  trial  under  Rule  461  as  against  his  co-defendant  Harty.  I 
ruled  against  this  and  I now  confirm  that  ruling,  the  effect  being  to 
leave  only  the  evidence  of  Harty  to  establish  that  McEwan  had 
no  right  to  endorse,  which  it  entirely  fails  to  do.  I am  altogether 
in  the  dark,  so  far  as  legal  evidence  is  concerned  as  to  the  relation 
of  the  defendant  McEwan  to  the  cheque  in  question,  and  the  as- 
sumption being  in  favour  of  fair  dealing,  I cannot  say  it  is  proved 
as  against  Harty,  that  the  cheque  was  wrongly  endorsed.  There 
is  nothing  proved  against  Harty  to  shew  that  he  was  not  acting 
in  good  faith  throughout  within  the  meaning  of  sec.  89  of  the  Bills 
of  Exchange  Act,  53  Vic.  ch.  33  (D.). 

As  to  the  point  of  practice  and  evidence,  Rule  461  grows  out 
of  long-standing  orders,  going  back  to  the  first  Judicature  Act, 
and  perhaps  earlier,  into  the  Chancery  practice.  At  all  events, 
its  scope  and  purport  were  correctly  defined  by  the  Master  in  Moore 
v.  Boyd  (1881),  8 P.R.  413  at  p.  415  as  to  the  case  of  depositions 
at  the  trial;  and  see  further,  Cousins  v.  Vasey  (1853),  20  L.  Times 
305,  as  to  the  old  practice  which  is  now  obsolete. 

1 base  this  judgment  on  this  fundamental  fact,  that  it  was 
not  proved  against  Harty  that  McEwan  was  not  entitled  to  the 
money.  Upon  this  holding  it  is  not  necessary  to  go  into  the  defence, 
but  I do  not  fail  to  notice  that  many  questions  may  arise  upon  the 
effect  of  the  Bills  of  Exchange  Act  which  were  not  discussed  before 
me.  As  to  the  effect  of  the  writing  endorsed  by  the  defendant 
Harty,  whether  it  is  a restrictive  endorsement  or  merely  nugatory 
as  being  authentication  by  a witness  ; and  if  not  an  endorsement, 
whether  there  was  a transfer  by  delivery,  as  to  which  sec.  58,  sub- 
sec. 3,  is  applicable  when  the  transaction  is  a transfer  for  the  purpose 
of  collection,  I do  not  know  that  the  payment  in  New  York  may 
not  have  been  as  in  England  a good  payment  which  could  protect 
the  bank  (if  the  Morton  Trust  Company  is  a bank)  and  leave  the 
matter  (in  the  event  of ,a  forgery  being  established  by  the  endorsee) 
to  be  discussed  between  the  payee  and  the  receiver  of  the  money, 
i.e.,  Harty,  whether  principal  or  agent.  These  involve  somewhat 
difficult  questions  of  law  which  I do  not  at  present  attempt  to 
resolve. 

As  the  defendant  offered  to  share  half  the  loss  with  the  bank 
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and  pay  his  own  costs,  in  response  to  my  suggestion  during  the 
trial,  I think  the  action  must  be  dismissed  as  to  Harty  with  costs. 
The  dispute  in  the  counterclaim  was  settled  during  the  trial,  and 
judgment  on  that  will  be  as  by  consent,  and  no  costs  either  way. 

From  this  judgment  the  plaintiffs  appealed  to  a Divisional 
Court,  in  so  far  as  the  judgment  was  in  favour  of  the  defendant 
Harty,  and  the  appeal  was  argued  on  the  12th  of  March,  1906 
before  Meredith,  C.J.C.P.,  Maclaren,  J.A.,  and  Teetzel,  J. 

W.  E.  Middleton,  for  the  appeal,  contended  that  what  was  done 
by  Harty  amounted  to  a representation  that  the  McEwan,  who  en- 
dorsed the  cheque  was  the  McEwan  to  whom  it  was  payable,  which 
was  not  the  fact,  but  misled  the  bank  manager  into  making  the 
payment  and  made  Harty  liable  notwithstanding  that  the  untrue 
representation  was  innocently  made,  and  referred  to  Lord  Mayor, 
etc.,  of  Sheffield  v.  Barclay,  [1905]  A.C.  392. 

M.  J.  O’Connor,  for  the  defendant  Harty,  contra,  contended 
that  what  Harty  did  was  done  as  McE wan’s  agent;  that  he  had 
accounted  for  and  paid  over  the  money,  as  found  by  the  trial  Judge; 
that  if  his  representation  was  that  he  would  be  answerable  for 
McEwan’s  debt,  it  should  have  been  reduced  to  writing;  , that  the 
identification  of  McEwan  was  that  that  was  his  name,  but  did 
not  go  so  far  as  to  declare  he  was  the  McEwan  who  was  the  payee 
of  the  cheque. 

Middleton,  in  reply. 

May  5.  Meredith,  C.J.: — I agree  with  the  judgment  of  my 
brother  Teetzel. 

I was  at  first  inclined  to  think  that  the  principle  of  Collen  v. 
Wright  was  not  applicable  on  the  facts  of  this  case;  that  they  did 
not  warrant  the  inference  that  the  appellants  were  invited  by  the 
respondent  to  negotiate  with  him,  upon  the  assertion  that  he 
was  the  agent  of  the  payee  of  the  cheque,  and  that  the  infer- 
ence was  rather  that  he  filled  the  character  of  agent  of  the 
person  who  had  endorsed  the  cheque  and  handed  it  to  him  for  the 
purpose  of  having  it  converted  into  money;  but  further  considera- 
tion has  led  me  to  the  conclusion,  that  that  would  be  altogether  too 
narrow  a view  to  take  of  the  nature  of  the  transaction,  which  led 
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to  the  appellants  guaranteeing  the  genuineness  of  the  indorsement 
and  procuring  their  agents  in  New  York  to  present  the  cheque  for 
payment  and  to  receive  payment  of  it  on  the  faith  that  it  bore  the 
endorsement  of  the  payee,  thus  rendering  themselves  liable,  if  the 
endorsement  proved  to  be  not  genuine,  to  repay  to  the  drawee 
bank  what  it  had  paid. 

The  testimony  of  the  respondent  himself  shews,  that  his  only 
reason  for  not  endorsing  the  cheque  was,  that  he  did  not  know 
whether  there  were  funds  in  the  hands  of  the  drawee  to  meet  it, 
and  looking  at  what  took  place  as  a business  transaction,  it  appears 
to  me  that  the  only  fair  inference  to  be  drawn  from  what  took 
place  when  the  respondent  employed  the  appellants  to  collect  the 
cheque,  is  that  he  assumed  to  act  as  the  agent  of  the  person  who 
was  the  lawful  holder  of  the  cheque,  and  that  taking  the  view  of 
his  testimony  most  favourable  to  him,  the  only  risk  which  he  was 
unwilling  to  assume  was,  that  the  cheque  would  not  be  paid  on 
presentation,  which  might  have  resulted  if  the  bank  officers’  sug- 
gestion that  he  should  indorse  the  cheque  had  ^ been  adopted,  in 
the  money  which  he  would  then  have  received  being  at  once  paid 
over  to  McEwan  and  possible  difficulty  in  getting  it  back  again, 
if  the  cheque  were  dishonoured. 


Teetzel,  J.: — The  learned  Chancellor  dismissed  the  action 
against  the  defendant  Harty  because  the  evidence,  which  was  most 
imperfectly  given,  failed  to  prove  that  the  defendant  McEwan 
was  not  the  real  McEwan  named  in  the  cheque,  and  that  he  had 
no  right  to  endorse  it  as  he  did;  but  upon  the  main  question,  as 
to  the  liability  of  the  defendant  Harty,  assuming  the  endorsement 
of  the  cheque  in  question  by  the  defendant  McEwan  was  a forgery, 
the  learned  trial  Judge  expressed  no  opinion. 

The  motion  was  for  a new  trial,  on  the  ground  of  surprise,  and 
upon  the  argument  we  expressed  the  opinion  that  the  plaintiffs  had 
established  a case  for  a new  trial  upon  terms;  but  counsel  for  de- 
fendant argued  that,  assuming  the  Court  should  find  that  the  en- 
dorsement was  a forgery,  the  defendant  Harty  could  not  upon  the 
evidence  be  held  liable  to  the  plaintiffs,  consequently  a newr  trial  in 
reference  to  the  question  of  forgery  would  be  fruitless,  and  we  were 
asked  therefore  to  determine  his  liability,  assuming  the  endorse- 
ment was  a forgery. 
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For  the  purpose  of  considering  the  question,  I adopt  the  follow- 
ing findings  of  fact  by  the  learned  trial  Judge: 

“ The  defendant  McEwan,  being  in  possession  of  the  cheque  in 
question,  of  which  he  claimed  to  be  the  owner,  indorsed  it  and  handed 
it  to  the  other  defendant  Harty,  to  be  collected  and  paid  over  to 
him  (McEwan) . The  defendant  McEwan  appears  to  be  unversed  in 
affairs,  and  went  to  the  other  defendant  as  one  who  had  done 
business  for  him. 

“I  find  on  the  facts,  so  far  as  given  in  evidence,  that  Harty  be- 
lieved McEwan  to  be  the  owner  and  entitled  to  receive  the  money. 
He  handed  the  cheque  to  the  bank  (the  plaintiffs)  to  be  collected,  in 
order  that  the  money  might  be  obtained  for  McEwan.  The  money 
being  paid  in  New  York  was  transmitted  in  effect  to  the  plaintiffs, 
and  by  them  paid  out  to  the  extent  of  $659.25  on  Harty’s  cheque, 
which  was  marked  “ Re  McEwan.  ” He  forthwith  took  the  money 
and  paid  it  to  McEwan,  and  had  at  the  same  time  and  on  the  same 
day  a settlement  of  accounts  with  McEwan  (who  owed  him  $90), 
with  the  result  that  the  balance  of  $90  in  the  bank,  proceeds  of 
the  McEwan  cheque,  was  left  there  as  the  money  of  Harty.  The 
matter  was  thus  closed  on  9th  January,  1905. 

On  18th  May,  the  bank  advised  Harty  that  the  New  York 
bank  had  revoked  the  payment  of  the  cheque,  on  the  ground  that 
the  payee’s  name  had  been  forged,  and  reclaimed  the  money  from 
Harty.  ” 

Additional  undisputed  facts  are  ; that  Harty  saw  the  defendant 
McEwan  endorse  the  cheque  ; that  he  told  the  bank  manager  that 
he  knew  McEwan,  the  endorser ; and  when  the  manager  said  he 
would  cash  the  cheque  at  once  if  Harty  would  endorse  it,  he  de- 
clined, stating  that  he  knew  nothing  about  the  cheque  except  what 
McEwan  told  him  and  the  cheque  might  not  be  paid:  whereupon 
he  was  told  that  for  the  purposes  of  collection  he  would  have  to  wit- 
ness the  endorsement.  This  he  did,  writing  beneath  his  name 
the  words,  “ Without  any  recourse  to  me  whatever,”  whereupon 
the  plaintiffs  in  the  usual  course  of  business  endorsed  the  cheque 
guaranteeing  “all  prior  endorsements,”  and  forwarded  it  to  New 
York  for  collection. 

The  plaintiffs  having  repaid  the  money  to  the  New  York  bank, 
the  amount  of  the  cheque  was  charged  back  to  defendant’s  account, 
and  the  action  is  to  recover  moneys  loaned  or  advanced  to  defendant 
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by  way  of  overdrafts,  and  in  the  alternative  the  plaintiffs  allege  mis- 
representation by  both  defendants  as  to  the  endorsement,  relying 
upon  which  the  plaintiffs  guaranteed  the  endorsement,  collected 
the  amount,  and  were  afterwards  compelled  to  refund  same,  etc. 

The  defendant  having  acted  honestly  would  not  be  liable  unless 
his  representations  and  the  other  facts  constitute  a contractual 
responsibility. 

In  White  v.  Sage  (1892),  19  A.R.  135,  the  action  was  to  recover 
as  damages  the  amount  of  a forged  cheque,  paid  by  the  plaintiffs 
to  the  forger,  introduced  to  them  by  the  defendant,  who  stated 
at  the  same  time  that  the  cheque  was  “all  right.” 

While  the  jury  found  that  the  defendant  did  not  falsely  and 
deceitfully  represent  the  signature  to  be  genuine ; they  found  that 
the  defendant  made  the  representation  without  knowing  whether 
it  was  true  or  false,  and  without  a reasonable  belief  in  its  truth T 
and  without  making  proper  inquiries.  The  Court  held  that  the 
first  finding  having  acquitted  the  defendant  of  fraud  and  deceit,, 
the  other  findings  were  immaterial  : and  that  on  the  authority  of 
Derry  v.  Peek  (1889),  14  App.  Cas.  337,  the  action  was  not  main- 
tainable. 

In  the  present  case,  the  money  was  paid  by  the  plaintiffs,  not  ta 
the  forger,  but  to  the  defendant  Harty;  and  while  he  (Harty) 
would  clearly  not  be  liable  in  an  action  for  deceit,  I think  the  facts 
constitute  a contract  of  warranty  by  him,  that  he  was  entitled  as 
agent  for  the  rightful  owner  of  the  cheque  to  request  plaintiffs  to 
collect  it  and  to  pay  the  proceeds  to  him  as  such  agent  when  collected,, 
and  that,  assuming  the  endorsement  was  forged,  the  defendant 
is  liable  to  repay  under  the  rule  laid  down  in  Collen  v.  W right 
(1857),  8 E.  & B.  647,  and  followed  in  many  subsequent  cases. 

In  Dickson  v.  Reuter’s  Telegram  Co.,  Ltd.  (1877),  3C.P.D.,  Brett,. 
L.J.,  says,  at  pp.  7 and  8:  “If  the  case  for  the  plaintiffs  be  simply 
that  there  was  a misrepresentation  upon  which  they  have  reasonably 
acted  to  their  detriment,  it  must  fail,  owing  to  the  general  rule 
that  no  erroneous  statement  is  actionable  unless  it  be  intentionally 
false.  ...  It  is  urged,  however,  that  Collen  v.  Wright  has 
introduced  an  exception  to  that  rule;  but  after  the  argument  of 
the  defendants’  counsel  I have  come  to  the  conclusion  that  the 
decision  in  that  case  was  founded  upon  a different  and  independent 
rule,  which  may  be  stated  to  be,  that  where  a person  either  ex- 
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pressly  or  by  his  conduct  invites  another  to  negotiate  with  him 
upon  the  assertion  that  he  is  filling  a certain  character  and  a con- 
tract is  entered  into  upon  that  footing,  he  is  liable  to  an  action 
if  he  does  not  fill  that  character;  but  the  liability  arises  not  from 
the  misrepresentation  alone,  but  from  the  invitation  to  act,  and  from 
the  acting  in  consequence  of  that  invitation.  Therefore  the  decision 
in  Collen  v.  Wright  does  not  establish  an  exception  to  the  rule  that 
an  innocent  misrepresentation  does  not  form  the  ground  of  an 
action.” 

In  Firhanks  Executors  v.  Humphreys  (1886),  18  Q.B.D.  54, 
Lord  Esher,  in  discussing  Collen  v.  Wright,  at  p.  60  says:  “The 
rule  to  be  deduced  is,  that  where  a person  by  asserting  that  he  has 
the  authority  of  the  principal  induces  another  person  to  . enter 
into  any  transaction  which  he  would  not  have  entered  into  but 
for  that  assertion,  and  the  assertion  turns  out  to  be  untrue,  to  the 
injury  of  the  person  to  whom  it  is  made,  it  must  be  taken  that  the 
person  making  it  undertook  that  it  was  true,  and  he  is  liable  per- 
sonally for  the  damage  that  has  occurred.” 

In  Oliver  v.  Governor  and  Company  of  the  Bank  of  England, 
[1902]  1 Ch.  610,  it  was  held  that  the  rule  in  Collen  v.  Wright  was 
left  untouched  by  Derry  v.  Peek,  and  that  the  rule  is  not  limited 
to  a case,  where  the  person  professing  to  have  authority  as  agent 
purports  to  make  a contract  on  behalf  of  his  alleged  principal,  but 
extends  to  any  case,  where  a person  professing  to  have  authority 
as  agent  induces  another  to  act  in  a matter  of  business  on  the  faith 
of  his  having  that  authority.  In  that  case,  which  was  affirmed 
in  appeal  under  the  name  of  Starkey  v.  Bank  of  England,  [1903] 
A.C.  114,  a broker  bond  fide  induced  the  bank  to  transfer  consols 
to  a purchaser,  upon  a power  of  attorney  to  which  the  stockholder’s 
signature  was  forged,  and  it  was  held  that  the  broker  must  be  taken 
to  have  given  an  implied  warranty  that  he  had  authority,  and 
that  he  was  therefore  liable  to  indemnify  the  bank  against  the 
claim  of  the  stockholder  for  restitution.  See  also  Lord  Mayor, 
etc.,  of  Sheffield  v.  Barclay,  [1905]  A.C.  392. 

In  the  present  case,  the  defendant  having  in  his  possession  the 
cheque  purporting  to  be  properly  endorsed  was,  if  not  by  express 
words,  by  unequivocal  conduct  throughout  asserting  that  he  was 
the  agent  of  the  lawful  holder  and  authorized  by  him  to  employ 
the  plaintiffs  to  make  collection  and  to  receive  from  them  the  pro- 
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ceeds,  and  by  such  conduct  also  invited  the  plaintiffs  to  do  as  they 
did. 

Upon  the  faith  that  he  had  that  authority,  the  plaintiffs  were 
induced  to  take  the  cheque,  guarantee  the  endorsement  and  pay 
over  to  the  defendant  the  proceeds  when  collected. 

If  the  endorsement  was  a forgery,  the  defendant’s  assertion 
of  authority  was  untrue,  and  upon  the  above  authorities  he  must  # 
be  treated  as  having  undertaken  that  it  was  true,  and  therefore 
is  personally  liable  to  the  plaintiffs  for  any  loss  sustained  on  account 
of  its  falsity. 

Upon  payment  by  the  plaintiffs  of  the  costs  of  the  former  trial 
and  of  this  appeal  there  will  be  a new  trial,  the  sole  questions  for 
determination  upon  which  being,  first,  whether  the  endorsement 
was  a forgery,  and  if  it  was,  second,  the  amount  of  plaintiffs’  loss. 

Maclaren,  J.A.,  concurred  in  the  judgment  of  Teetzel,  J. 


g.  A.  B. 
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[IN  THE  COURT  OF  APPEAL.] 
Rex  y.  Daun. 


Criminal  Law — Evidence — Seduction  under  Promise  of  Marriage  of  Previously 
Chaste  Unmarried  Female  under  21  Years  of  Age — Corroboration  of — 
Criminal  Code,  secs.  182,  684,  sub-sec.  (c). 

Where  a statute  requires  that  evidence  shall  be  corroborated  in  some  material 
particular,  the  corroboration  required  is  in  some  material  respect  that  will 
fortify  and  strengthen  the  credibility  of  the  main  witness  and  justify  the 
evidence  being  accepted  and  acted  upon. 

The  prisoner  was  charged  with  having  seduced  and  had  illicit  connection 
with  an  unmarried  female  of  previously  chaste  character  under  21  years 
of  age,  contrary  to  sec.  182  of  the  Criminal  Code.  It  was  shewn  that  a 
couple  of  months  prior  to  the  connection  he  had  told  her  brother  that 
“he  always  thought  enough  of  A.  to  marry  her,”  and  about  a month  before 
he  and  she  had  their  photographs  taken  together.  Subsequent  to  the 
connection  he  told  her  parents  “that  he  always  intended  to  marry  A.” 

Held  (Osier,  J.A.,  dissenting) , sufficient  corroboration  of  the  girl’s  evidence 
that  he  had  had  illicit  connection  with  her  under  promise  of  marriage. 

Per  Osler,  J.A.: — There  was  no  corroboration  as  to  the  illicit  connection 
on  the  occasion  in  question,  the  admissions  and  conversations  sworn  to 
had  reference  to  a later  occasion.  Even  the  girl’s  evidence  did  not  shew 
seduction  and  illicit  connection,  or  that  the  seduction,  if  any,  was  under 
promise  of  marriage. 


C.  A. 
1906 

June  29. 
Sept.  20 


This  was  a special  case  reserved  by  the  District  Judge  at 
Thunder  Bay,  which  was  argued  on  the  22nd  day  of  May,  1906,. 
before  Moss,  C.J.O.,  Osler,  Garrow,  Maclaren,  and  Meredith,. 
JJ.A.  The  facts  are  stated  in  the  judgment  of  Maclaren,  J.A. 


T.  D.  Delamere,  K.C.,  for  the  prisoner.  Section  182  of  the 
Code  under  which  the  charge  is  laid  provides  that  there  must  be 
seduction  and  illicit  connection.  No  such  case  is  made  here; 
even  the  girl  does  not  swear  to  more  than  the  connection.  Section 
182  is  different  from  sec.  181  as  it  now  stands  amended  by  56 
Viet.  ch.  32  (D.),  which  covers  seduction  or  illicit  connection. 
In  any  event,  the  girl’s  evidence  is  not  corroborated,  the  conversa- 
tions do  not  aid,  and  the  incident  of  the  girl  and  the  prisoner  being 
photographed  together  neither  proves  nor  corroborates  anything. 
I refer  to  Roscoe’s  Criminal  Evidence,  12th  ed.  115;  Phipson  on 
Evidence,  3rd  ed.  150;  The  Queen  v.  Vahey  (1899),  2 Can.  C.C. 
258. 

No  one  appeared  for  the  Attorney-General. 
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June  29.  Osler,  J.A. : — The  proof  of  the  prisoner  having  seduced 
and  had  illicit  connection  with  the  prosecutrix  in  March,  1905,  rests 
her  testimony  alone.  Another  illicit  connection  six  or  seven 
months  afterwards  is  too  remote  in  point  of  time  to  found  any 
inference  that  he  might  have  committed  the  earlier  offence,  and 
therefore  cannot  be  regarded  as  corroborative  of  the  girl’s  story 
in  that  respect.  The  later  connection  resulted  in  disaster,  and  it 
was  that  for  which  the  prisoner  was  at  first  charged.  That  prose- 
cution necessar  ly  failed  when  the  fact  of  the  earlier  connection 
was  disclosed,  as  the  girl  proved  herself  not  to  be  of  chaste  character 
when  the  later  connection  occurred.  Upon  the  amended  charge, 
it  was  necessary  to  prove  seduction  and  illicit  connection  under 
promise  of  marriage.  These  are  the  elements  of  the  offence,  previous 
chastity  being  presumed  until  disproved,  and  sec.  684  of  the  Code 
enacts  that  a person  accused  of  such  offence  shall  not  be  convicted 
upon  the  evidence  of  one  witness,  unless  such  witness  is  corrobor- 
ated in  some  material  particular  implicating  the  accused. 

As  to  the  illicit  connection  there  is,  as  I have  said,  no  corrobora- 
tion. The  mere  fact  is  deposed  to  by  the  girl.  Nothing  resulted 
from  it,  and  there  are  no  facts  or  circumstances  beyond  her  own 
statement,  indicating  that  it  probably  happened  or  was  likely  to 
have  happened  at  all.  The  admissions  and  conversations  sworn 
to  having  any  reference  to  a connection  all  plainly  relate  to  that 
which  brought  her  into  trouble  and  not  to  an  earlier  one,  which 
would  never  have  been  heard  of  or  suspected  had  not  she  herself 
disclosed  it:  The  Queen  v.  Vahey,  1 Can.  C.C.  258. 

So  far  as  the  girl  deposes  to  the  actual  existence  of  a promise  of 
marriage  in  March,  she  may  be  said  to  be  corroborated  by  her 
mother’s  evidence.  But  was  there  seduction?  Illicit  connection  was 
not  an  offence  at  common  law,  whether  induced  by  seduction  or  not, 
and  we  must  look  to  the  Criminal  Code  to  see  how  far  and  under 
what  circumstances  it  is  now  made  so.  Sec.  182  eiflacts  that  every 
one,  above  the  age  of  twenty-one  years,  is  guilty  of  an  indictable 
offence  who,  under  promise  of  marriage,  seduces  and  has  illicit 
connection  with  any  unmarried  woman  of  previously  chaste  char- 
acter and  under  twenty-one  years  of  age. 

Section  181  makes  it  an  offence  to  seduce  or  have  illicit  connec- 
tion with  any  girl  of  previously  chaste  character  of  or  above  four- 
teen and  under  sixteen  years  of  age,  the  word  “or”  having  been 
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substituted  for  “and/’  as  the  section  originally  read,  by  56  Viet, 
ch.  32  (D.). 

Section  182  was  left  unaltered,  and  therefore  something  more 
than  the  mere  fact  of  illicit  connection  is  required  to  prove  an 
offence  under  that  section. 

The  illicit  connection  must  be  shewn  to  have  been  caused  by 
or  to  be  the  result  of  or  brought  about  by  seduction — the  seductive 
arts  or  persuasions  of  the  man. 

According  to  the  girl’s  evidence,  nothing  was  said  on  the  occasion 
by  the  prisoner  leading  up  to  the  act — no  solicitation  or  persuasion 
of  any  kind  based  upon  a promise  of  marriage  or  otherwise.  After 
describing  the  rather  peculiar  way  in  which  the  prisoner  effected 
his  purpose,  she  says:  “I  do  not  remember  that  he  said  anything 
to  me  that  evening.  He  did  not  say  anything  to  me  when  he  did 
it.  I did  not  cry  out,  I told  him  to  stop.  He  promised  to  marry 
me  before  this  thing  happened;  that  is  the  reason  I did  not  cry 
out.”  There  was  here,  as  I would  hold,  nothing  in  the  nature 
of  seduction.  There  was  a mere  act  of  fornication,  concurred  in  by 
the  girl  because  in  her  own  mind  she  was  conscious  that  there 
was  an  existing  promise  of  marriage  between  herself  and  her  asso- 
ciate. A further  difficulty  in  the  way  of  the  conviction  is  that 
the  seduction,  if  there  was  such,  and  illicit  connection,  was  not 
under  promise  of  marriage.  The  Act  does  not  say  that  every 
one  who  being  under  promise  of  marriage  seduces,  etc.,  but  every 
one  who  under  promise  of  marriage  seduces,  etc.,  so  that  the  promise 
and  not  the  mere  existence  of  an  engagement  must  be  the  induce- 
ment to  the  act.  In  The  Queen  v.  Walker  (1893),  5 Can.  C.C.  465, 
it  was  held  by  the  Supreme  Court  of  the  North-West  Territories, 
that  to  constitute  the  offence  under  sec.  182  of  seduction  and  illicit 
connection  under  promise  of  marriage,  it  must  be  shewn  that  the 
intercourse  was  the  result  of  the  man’s  persuasion  or  solicitation 
based  upon  the  promise  of  marriage.  And  similar  provisions  in 
many  of  the  States  of  the  Union  have  been  couched  in  the  same 
way.  The  promise  of  marriage  must  be  made  use  of  as  a lever 
to  induce  consent  on  the  part  of  the  girl.  This  was  certainly  not 
proved  in  the  present  case. 

I am  of  opinion,  therefore,  that  the  conviction  should  be  quashed. 
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Maclaren,  J.A.: — The  accused,  a man  over  twenty-one,  was 
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charged  before  the  District  Judge  of  Thunder  Bay,  under  sec. 
182  of  the  Criminal  Code,  with  having,  under  promise  of  mar- 
riage, seduced  and  had  illicit  connection  with  a young  woman 
under  twenty-one,  of  previously  chaste  character. 

When  first  brought  before  the  Judge,  the  date  of  the  offence 
was,  owing  to  a misconception  of  the  complainant’s  evidence, 
laid  in  the  indictment  as  being  in  the  month  of  October,  1905. 
On  this  charge  he  elected  to  be  tried  before  the  Judge  without  a 
jury. 

When  the  day  fixed  for  the  trial  arrived  the  district  attorney 
had  learned  that  the  date  of  the  offence  should  have  been  laid  as 
the  25th  of  March,  1905,  and  obtained  leave  to  so  amend  the  charge. 

Counsel  for  the  accused  claimed  that  the  amendment  could 
not  be  made.  The  Judge  held  that  it  could  be.  made  under  sec. 
773  of  the  Code,  but  promised  to  reserve  a case  on  that  point. 

Subject  to  his  objection  the  accused  elected  to  be  tried  by  the 
Judge  without  a jury.  After  hearing  the  evidence  the  Judge 
found  the  accused  guilty  of  the  amended  charge,  but  reserved 
for  this  Court  a further  question  as  to  whether  there  was  the  cor- 
roborative evidence  required  by  sec.  684  of  the  Criminal  Code. 

The  case  stated  by  the  Judge  contains  a summary  of  the  evi- 
dence given  before  him  affecting  the  questions  reserved,  and  we 
have  been  also  furnished  with  a copy  of  the  proceedings  and  of 
the  Judge’s  notes  of  the  evidence. 

The  two  questions  reserved  for  the  opinion  of  this  court  in  the 
stated  case  are  set  forth  as  follows: — 

(1)  Whether  upon  the  evidence  summarized  in  the  stated  case 
there  was  sufficient  corroboration  of  the  complainant’s  testimony 
to  satisfy  sec.  684, -sub-sec.  ( c ) of  the  Criminal  Code. 

(2)  Had  I power  to  allow  the  district  attorney  to  prefer  an 
indictment  for  an  offence  committed  on  the  25th  of  March,  1905, 
and  to  have  the  prisoner  elect  to  be  tried  on  that  charge  he  having 
previously  elected  to  be  tried  on  the  charge  that  the  offence  had 
been  committed  in  the  month  of  October,  1905. 

As  to  the  second  of  the  above  questions,  it  was  conceded  before 
us  by  Mr.  Delamere,  who  appeared  as  counsel  for  the  accused, 
that  in  view  of  the  decision  of  this  Court  in  Rex  v.  Lacelle  (1905), 
11  O.L.R.  74,  he  could  not  ask  for  a negative  answer  to  this  question. 

The  first  question,  however,  presents  considerable  difficulty. 
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We  have  to  interpret  and  apply  sec.  684  of  the  Criminal  Code, 
which  reads  as  follows: — “No  person  accused  of  an  offence  under 
any  one  of  the  hereunder  mentioned  sections  shall  be  convicted 
upon  the  evidence  of  one  witness,  unless  such  witness  is  corrobor- 
ated in  some  material  particular  by  evidence  implicating  the 
accused : . . . 

(c)  Offences  under  Part  XIII.,  secs,  one  hundred  and 
eighty-one  to  one  hundred  and  ninety  inclusive.” 

Section  182,  under  which  the  accused  was  charged,  reads  as 
follows:  “Every  one,  above  the  age  of  twenty-one  years,  is  guilty 
of  an  indictable  offence  and  liable  to  two  years’  imprisonment 
who,  under  promise  of  marriage, * seduces  and  has  illicit  connection 
with  any  unmarried  female  of  previously  chaste  character  and 
under  twenty-one  years  of  age.” 

It  is  to  be  observed  that  under  the  first  question  reserved  for 
us  the  sole  point  we  have  to  consider  is  the  question  of  law,  as  to 
whether  under  the  summary  of  the  evidence  as  given  to  us  by 
the  learned  district  Judge,  the  complainant  is  corroborated  in  some 
material  particular  implicating  the  accused. 

No  question  is  reserved  for  us  regarding  the  testimony  of  the 
complainant  or  its  sufficiency,  save  as  to  whether  there  is  such 
corroboration  of  it  as  is  required  by  sec.  684  above  quoted.  Indeed, 
I think  we  must  assume  for  the  purpose  of  the  present  case,  that 
the  charge,  as  laid,  was  fully  proved  by  the  testimony  of  the  com- 
plainant, provided  she  had  the  necessary  corroboration  required 
by  the  section. 

The  position  is  substantially  the  same  as  it  would  have  been, 
if  the  case  had  been  tried  by  a jury  and  the  question  arose  as  to 
whether  there  was  sufficient  corroborative  testimony  to  justify 
the  Judge  in  allowing  the  case  to  go  to  the  jury.  If  he  so  decided, 
then  it  would  be  for  the  jury  to  say,  what  weight  they  would  give 
to  the  whole  evidence,  including  that  so  admitted  in  corrobora- 
tion; and  whether  it  satisfied  them  as  to  the  guilt  of  the  accused. 

Here,  there  being  no  jury,  the  latter  question  as  to  the  weight 
to  be  given  to  the  evidence  was  for  the  Judge  himself.  This  he 
has  decided,  subject  to  our  opinion  as  to  whether  there  was  as  a 
matter  of  law  sufficient  corroborative  evidence  to  satisfy  sec. 
684.  His  decision  as  to  the  weight  to  be  attached  to  the  whole 
evidence — that  of  the  complainant  and  that  in  corroboration — 
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we  are  not  called  upon  to  review,  and  have  no  right  to  do  so. 

According  to  the  testimony  of  the  complainant,  the  seduction 
and  first  illicit  connection  took  place  about  the  25th  of  March, 
1905;  and  a second  connection  from  which  pregnancy  resulted 
took  place  about  the  25th  of  October,  1905. 

The  summary  of  the  evidence  given  in  corroboration  of  the 
complainant  is  set  out  as  follows  in  the  stated  case  by  the  Judge: 
“In  January,  1906,  she  was  ill  with  typhoid  fever,  and  the  doctor 
being  called  in  discovered  that  she  was  pregnant,  and  had  been 
so  for  between  four  and  five  months.  She  then  told  the  doctor 
and  her  mother,  that  the  prisoner  was  the  father  of  her  child.  This 
was  about  the  last  Friday  in  January,  1906.  That  night  the 
mother  accused  the  prisoner.  He  did  not  deny  it  ; but  said  there 
were  others.  On  the  next  following  Sunday,  the  prisoner  said 
to  the  father  and  mother  of  the  girl,  who  was  also  present,  That  he 
always  intended  to  marry  her/  and  a date  was  then  fixed  for  the 
wedding.  He  knew  the  condition  she  was  in.  Her  brother  was 
then  ill  with  typhoid  fever  in  the  same  house,  and  the  prisoner 
took  the  girl  up  to  the  brother’s  room  and  talked  of  the  intended 
marriage. 

The  prisoner  and'  this  brother  had  worked  together  in 
the  roundhouse  at  Fort  William  prior  to  January  15th,  1905, 
and  this  brother,  William  Bates,  testified,  that  whilst  so  working 
there,  the  prisoner  told  him  that  ‘he  was  fond  enough  or  thought 
enough  of  Annie  to  make  her  his  wife’ ; and  that  upon  a subsequent 
occasion — the  date  not  being  fixed — the  prisoner  asked  William 
Bates  ‘how  he  would  like  him  for  a brother-in-law.’ 

The  prisoner  and  the  girl,  Annie  M.  Bates,  had  their  photograph 
taken  together  on  the  5th  day  of  February,  1905,  and  this  is 
produced  and  put  in  as  corroborative  evidence,  that  he  had 
promised  to  marry  her.” 

I am  of  the  opinion  that  the  foregoing  evidence  is  quite  sufficient 
to  satisfy  the  requirements  of  sec.  684.  Full  corroboration  is  not 
required.  The  complainant  only  needs  to  be  “ corroborated 
in  some  material  particular  by  evidence  implicating  the  accused.” 
There  can  be  no  doubt  about  the  above  evidence  implicating  the 
accused.  It  points  directly  to  him  and  to  him  alone.  And  I am 
equally  of  opinion,  that  it  corroborates  the  complainant  not  only 
in  a material  particular,  but  in  material  particulars.  It  has  been 
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laid  down,  that  where  there  are  several  issues  and  the  statute  re- 
quires “corroboration  by  some  material  evidence,”  it  does  not 
mean  corroboration  on  each  issue:  Parker  v.  Parker  (1881),  32 

C.P.  113.  What  is  required  is  corroboration  in  some  material 
respect,  that  will  fortify  and  strengthen  the  credibility  of  the  main 
witness,  and  justify  the  evidence  being  accepted  and  acted  upon, 
if  it  is  believed  and  is  sufficient.  The  corroboration  required  is 
not  unlike  that  required  in  the  case  of  accomplices.  On  this  point 
Wightman,  J.,  says  in  The  Queen  v.  Boyes  (1861),  1 B.  & S.  311, 
at  p.  320:  “It  is  not  necessary  that  there  should  be  corroborative 
evidence  as  to  the  very  fact;  it  is  enough  that  there  shall  be  such 
as  shall  confirm  the  jury  in  the  belief  that  the  accomplice  is  speaking 
the  truth.  ” 

For  illustrations  of  cases  under  analogous  statutes  requiring 
corroborative  evidence  see  The  Queen  v.  Pearcy , (1852),  17  Q.B. 
902  n.  Cole  v.  Manning  (1877),  2 Q.B.D.  611;  Bessela  v.  Stern , 
[1877]  2 C.P.D.  265. 

I am  consequently  of  the  opinion  that  the  first  question  should 
also  be  answered  in  the  affirmative. 
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Moss,  C.J.O.,  and  Garrow,  J.A.,  concurred  with  Maclaren,  J.A. 

Meredith,  J.A.  : — Since  the  argument  of  this  Case  I have  been 
furnished  with  a copy  of  the  notes  of  the  trial  of  it,  but,  as  this  is 
not  an  appeal  or  an  application  for  a new  trial — and,  if  it  were,  I 
am  unaware  of  any  desire  expressed  by  this  Court  for  such  notes — 
I have  abstained  from  reading  them,  and  consider  the  questions 
submitted  upon  the  statements  contained  in  the  reserved  case  only, 
as  it  seems  to  me  we  have  power  only  to  do. 

The  second  question  should  come  first,  and  must  be  answered 
in  the  affirmative.  The  information  was  laid,  and  perhaps  not 
extraordinarily  laid,  in  respect  of  the  sexual  intercourse  which  was 
said  to  have  caused  the  pregnancy.  The  girl’s  depositions  dis- 
closed two  occasions  of  such  intercourse — one  in  the  winter  and  one 
in  the  summer,  that  in  the  summer  being  the  one  before  mentioned. 
It  seems  to  me  that  the  depositions  would  have  been  sufficient  to 
support  an  indictment,  for  the  earlier  intercourse,  under  sec.  641  of 
the  Code  ; and  the  power  in  this  case,  under  sec.  773,  is  much 
larger,  that  section  expressly  enabling  “ the  county  attorney  or 
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clerk  of  the  peace  or  other  prosecuting  officer,  with  the  consent 
of  the  judge,”  to  charge  the  prisoner  with  any  offence  or  offences 
which  that  Court  had  jurisdiction  to  try,  “ although  such  charge 
or  charges  do  not  appear  or  are  not  mentioned  in  the  depositions 
upon  which  the*  prisoner  was  committed. ” Otherwise  no  irregu- 
larity in  the  proceedings  is  complained  of  ; the  prisoner  was  put 
to  his  election  on  the  new  charge,  and  elected  summary  trial,  and 
had  every  opportunity  of  meeting  this  charge. 

That  there  was  corroborative  evidence,  such  as  sec.  684  of  the 
Code  requires,  and  that  the  first  question  should  be  answered  in  the 
affirmative,  I have  also  no  doubt  ; whether  the  prisoner  ought  or 
not  to  have  been  convicted  on  the  weight  of  evidence  is  a subject 
with  which  we  have  no  right  to  concern  ourselves. 

When  accused,  by  the  girl’s  mother,  of  being  the  father  of  the 
child,  the  prisoner  “ did  not  deny  it,  but  said  there  were  others.” 
He  also  said  to  the  father  and  the  mother  of  the  girl,  on  another 
occasion,  “ that  he  always  intended  to  marry  her,  and  a date  was 
then  fixed  for  the  wedding.  He  knew  the  condition  she  was  in.” 
“ He  took  the  girl  up  to  the  brother’s  room,  and  talked  of  the  in- 
tended marriage,”  the  brother  then  being  ill  with  typhoid  fever. 
He  told  the  same  brother,  on  another  occasion,  over  two  months 
before  the  time  when  the  crime  is  said  to  have  been  committed,  that 
“ he  was  fond  enough  or  thought  enough  of  Annie  to  make  her  his 
wife  ” ; and  on  a subsequent  occasion  asked  the  same  brother  “ how 
he  would  like  him  for  a brother-in-law  ” ; and  nearly  two  months 
before  the  time  when  the  crime  was  said  to  have  been  committed 
the  prisoner  and  the  girl  had  their  photographs  taken  together,  he 
sitting  and  she  standing  with  her  arm  upon  his  shoulder — an  atti- 
tude not  usual  among  those  who  are  not  nearly  related  or  connected. 

Quite,  independently  of  the  girl’s  testimony,  there,  therefore, 
was  evidence  that  the  prisoner  had  sexual  intercourse  with  her  while 
he  was  under  a promise  to  marry  her,  and  that  he  was  the  father  of 
her  illegitimate  child  ; and,  therefore,  whether  the  intercourse  must 
be  procured  by  means  of  the  promise,  or  whether  it  is  enough  if  it 
were  procured  while  under  the  promise,  there  was,  in  my  opinion, 
corroborative  evidence  of  the  character  required  by  the  statute  ; 
and  such  corroborative  evidence,  even  if  her  evidence  required 
corroboration  in  respect  of  every  necessary  ingredient  of  the 
offence ; which,  however,  it  does  not,  but  does  require  only  corrobora- 
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tion  “ in  some  material  particular  by  evidence  implicating  the 
accused. ” If  he  would  wrong  his  intended  wife  on  one  occasion, 
would  he  not  on  another  ? And  is  it  not  probable  that  such  a man 
would  use  the  inducement  of  his  promise  to  effect  the  desire  of  his 
passions  ? 

Once  it  is  admitted,  or  proved,  that  the  prisoner  and  the  girl  were 
engaged  to  be  married  to  each  other  at  the  time  when  the  alleged 
sexual  intercourse  took  place,  and  that  the  prisoner  is  the  father 
of  the  girl's  illegitimate  child,  and,  therefore,  that  he  had  sexual 
intercourse  with  her,  surely  the  girl's  story,  both  as  to  the  fact  of 
the  earlier  intercourse  and  that  it  was  procured  by  means  of  the 
promise  of  marriage,  is  strengthened.  It  certainly  is  made  very 
much  more  probable. 

Whether  the  weight  of  the  evidence  was  enough  to  warrant  a 
conviction  or  not,  is,  as  I have  said,  a question  foreign  to  this 
reserved  case,  and  is  one  with  which  we  ought  not  to  concern  our- 
selves, the  quality  of  the  evidence  being  the  only  question  within 
our  jurisdiction. 

The  case  of  Cole  v.  Manning,  (1877)  2 Q.B.D.  611,  comes  nearer 
in  its  main  features  to  this  case  than  any  other  case  I have  been  able 
to  find,  and  supports  the  views  which  I have  expressed  ; see  also 
Harvey  v.  Arming , (1903)  87  L.T.R.  687. 

I would  answer  each  question  in  the  affirmative. 
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Goodwin  v.  City  of  Ottawa. 

Assessment  and  Taxes — Income  Assessment — Dividends  on  Shares  in  Ottawa 

Electric  Railway  Company — Agreements  between  Company  and  City  Cor- 
poration— Exemptions — Assessment  Act,  1904 — Business  Assessment. 

By  an  agreement  dated  the  28th  June,  1893,  between  the  corporation  of  the 
city  of  Ottawa  and  the  two  companies  which  were  amalgamated  under  the 
name  of  the  Ottawa  Electric  Railway  Company,  by  statutes  which  confirmed 
the  agreement,  it  was  provided,  inter  alia,  that  “the  corporation  shall  grant 
to  the  said  companies  exemption  from  taxation  and  all  other  municipal 
rates  . . on  the  income  of  the  companies  earned  from  the  working  of 

the  said  railway:  ” — 

Held,  that  the  plaintiff’s  income  from  dividends  upon  shares  of  the  capital 
stock  of  the  Ottawa  Electric  Railway  Company  was  not,  by  reason  of  the 
agreement  in  part  above  recited,  nor  by  reason  of  an  earlier  agreement, 
exempt  from  municipal  taxation. 

Held,  also,  that  the  Ottawa  Electric  Railway  Company  is  not  a company  which 
would,  but  for  the  agreements  mentioned,  be  liable  to  be  assessed  for  income 
under  the  provisions  of  the  Assessment  Act,  1904;  and  therefore  sec.  5, 
sub-sec.  17,  does  not  apply  to  exempt  dividends  or  income  from  the  stock. 
The  Assessment  Act  does  not  confer  upon  the  shareholders  of  a company 
which  is  not  liable  to  income  assessment,  but  is  liable  to  business  assessment, 
an,  exemption  from  assessment  upon  their  dividends  from  stock  in  the  com- 
pany, except  as  contained  in  sec.  10,  sub-sec.  7. 

Judgment  of  Teetzel,  J.,  affirmed. 

The  plaintiff,  a resident  of  the  city  of  Ottawa,  having  been 
assessed  in  1905  in  respect  of  $1,304,  part  of  his  income,  which 
sum  represented  dividends  derived  by  him  from  163  shares  of  the 
capital  stock  of  the  Ottawa  Electric  Railway  Company,  brought 
this  action  against  the  city  corporation  for  a declaration  that  the 
assessment  made  by  them  was  contrary  to  the  agreements  in  force 
between  the  defendants  and  the  electric  railway  company,  and  was 
illegal  and  void,  and  for  an  injunction  restraining  the  defendants 
from  collecting  any  taxes  levied  upon  the  assessment  so  made. 
The  facts  are  stated  in  the  judgment. 

The  action  was  tried  before  Teetzel,  J.,  without  a jury,  at 
Ottawa,  on  the  18th  January,  1906. 

F.  H.  Chrysler,  K.C.,  for  the  plaintiff. 

Taylor  McVeity,  for  the  defendants. 

February  8.  Teetzel,  J.: — Two  agreements  were  put  in 
evidence,  the  first  dated  the  5th  November,  1890,  between  the 
defendants  and  Ahearn  & Soper,  providing  for  the  construction 
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and  operation  of  an  electric  railway,  paragraph  10  of  which  provides 
for  exemption  from  taxation  on  “the  income  of  the  contractors 
earned  from  the  working  of  the  railway/7  On  the  30th  April, 
1891,  this  agreement  was  assigned  by  Ahearn  & Soper  to  the  Ottawa 
Electric  Street  Railway  Company.  A subsequent  agreement, 
dated  the  28th  June,  1893,  was  entered  into  between  the  corporation 
of  Ottawa,  the  Ottawa  City  Passenger  Railway  Company,  and 
the  Ottawa  Electric  Street  Railway  Company,  paragraph  18  of 
which  provides  as  follows: 

“The  corporation  shall  grant  to  the  said  companies  exemption 
from  taxation  and  all  other  municipal  rates  on  their  franchises, 
tracks,  and  rolling  stock,  and  other  personal  property  used  in 
and  about  the  working  of  the  railway,  also  on  the  income  of  the 
companies  earned  from  the  working  of  the  said  railway,  for  a 
period  of  thirty  years  from  the  said  13th  day  of  August,  A.D. 

1893.  But  this  shall  not  apply  to  the  real  estate  of  the  companies. 77 

This  agreement  was  confirmed  both  by  Dominion  and  Ontario 

legislation:  Dominion  statutes  1894,  ch.  86;  Ontario  statutes 

1894,  ch.  76. 

By  these  statutes  also  an  amalgamation  of  the  said  two  com- 
panies is  authorized,  and  the  Ottawa  Electric  Railway  Company  is 
the  amalgamated  company. 

The  plaintiff  based  his  claim  upon  two  grounds:  (1)  that  his 

dividends  are  a part  of  the  income  of  the  company,  and  thus  exempt 
under  the  said  agreements,  as  against  the  city  of  Ottawa;  (2) 
that  under  the  Assessment  Act,  ch.  23  of  the  Ontario  statutes  of 
1904,  the  Ottawa  Electric  Railway  Company  would,  but  for  the 
said  agreements,  be  assessable  for  income,  and,  therefore,  divi- 
dends on  the  stock  of  the  company  are  exempt  under  sub-sec.  17 
of  sec.  5 of  the  said  Assessment  Act.* 

There  is  certainly  no  privity  under  either  contract  between 
the  city  corporation  and  the  plaintiff  as  a shareholder  in  the  Ottawa 
Electric  Railway  Company.  There  is  not  a word  in  the  contract 
evidencing  any  intention  to  exempt  from  taxation  moneys  paid 
by  the  company  out  of  its  surplus  revenue  to  holders  of  shares 
in  the  company  by  way  of  dividends  on  their  stock. 

It  is  the  “income  of  the  companies  earned  from  the  working 
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of  the  said  railway”  that  is  exempt;  and  the  manifest  intention 
and  purpose  of  the  exemption  is  a relief  to  the  company,  but  not 
a relief  to  third  parties  to  whom  the  company  may  pay  the  money 
representing  surplus  income,  either  for  dividends  or  otherwise. 

I am,  therefore,  of  opinion  that  the  first  ground  of  objection 
must  fail. 

The  value  of  the  second  ground  of  objection  depends  upon 
whether  the  company  would  under  the  Assessment  Act  be  liable 
to  assessment  in  respect  of  its  income,  if  the  above  recited  agree- 
ments did  not  exist.  If  liable  to  such  assessment,  then,  under 
sub-sec.  17  of  sec.  5 of  said  Act,  the  dividends  or  income  from  the 
stock  held  by  any  person  in  the  company  would  be  exempt. 

Section  10  of  the  Act  makes  provision  for  assessing  persons 
who  occupy  land  for  the  purpose  of  any  business  liable  to  assess- 
ment for  a sum  to  be  called  “business  assessment,”  and  clause 
(i)  of  sub-sec.  1 of  sec.  10  provides  that  in  case  of  a person  carrying 
on  a business  like  the  Ottawa  Electric  Railway  Company’s,  such 
business  assessment  shall  be  for  a sum  equal  to  25  per  cent,  of  the 
assessed  value  of  the  land  (not  being  a highway,  etc.),  occupied 
or  used  by  such  person,  exclusive  of  the  value  of  any  machinery, 
etc.,  erected  or  placed  upon,  in,  over,  under  or  affixed  to  such 
land. 

Sub-section  7 of  sec.  10  provides  that  every  person  liable  to 
assessment  in  respect  of  a business  under  sub-sec.  1 shall  not  be 
subject  to  assessment  in  respect  of  income  derived  from  such 
business,  etc. 

Section  11,  sub-sec.  1 (a),  provides  that,  subject  to  the  exemp- 
tions provided  for  in  secs.  5 and  10  of  the  Act,  every  person  not 
liable  to  business  assessment  under  sec.  10  shall  be  assessed  and 
taxed  in  respect  of  income. 

It  seems  to  me,  therefore,  perfectly  clear  that  the  Ottawa 
Electric  Railway  Company  is  not  liable  to  be  assessed  for  income. 

I am  not  able  to  adopt  Mr.  Chrysler’s  argument  that  the  business, 
assessment  is  a partial  income  assessment,  or  that  it  takes  the  place 
of  income  assessment,  in  the  sense  that  a Court  may  read  into  sub- 
sec. 17  of  sec.  5 the  words  “or  which  is  liable  to  a business  assess- 
ment.” While  it  is  true  that  a person  or  company  is  not  liable 
to  both  business  assessment  and  income  assessment,  except  in 
the  instances  provided  for  in  sub-secs,  (b)  and  (c)  of  sec.  11,  which. 
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do  not  apply  to  this  case,  the  Legislature  has  drawn  a sharp  dis- 
tinction between  the  two  methods  of  assessment,  and  I can  find 
in  the  Act  no  evidence  of  any  intention  to  confer  upon  the  share- 
holders of  a company  which  is  not  liable  to  income  assessment,  but 
is  liable  to  business  assessment,  an  exemption  from  assessment 
upon  their  dividends  from  the  stock  in  the  company,  except  as 
contained  in  sub-sec.  7 of  sec.  10,  which  confines  such  exemptions 
to  shares  in  a “corporation  carrying  on  a mercantile  or  manufac- 
turing business  and  which  corporation  is  subject  to  assessment 
under  sub-sec.  1.” 

The  fact  of  this  express  and  limited  provision  argues  almost 
conclusively  against  any  intention  to  extend  the  exemption  by 
implication  to  a case  like  the  plaintiff's,  applying  the  maxim  ex- 
pressio  unius  est  exclusio  alter ius. 

The  second  ground  of  objection  therefore  also  fails,  and  the 
action  must  be  dismissed  with  costs. 

The  plaintiff  appealed  from  this  judgment,  and  his  appeal 
was  heard  by  a Divisional  Court  composed  of  Mulock,  C.J.  Ex.  D., 
Anglin  and  Clltte,  JJ.,  on  the  18th  June,  1906. 

H.  S.  Osier,  K.C.,  for  the  plaintiff. 

Taylor  McVeity,  for  the  defendants. 

The  Court,  at  the  conclusion  of  the  argument,  dismissed  the 
appeal  with  costs,  agreeing  with  the  opinion  of  Teetzel,  J. 
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[DIVISIONAL  COURT.] 


Way  y.  City  of  St.  Thomas  et  al. 


Statutes — Special  Act — Repeal  by  Implication — Repugnancy  to  Subsequent 
General  Act — Rule  of  Construction — Assessment  and  Taxes — Exemptions — 
Railway — By-law  of  Municipality — Commutation — School  Rates. 

A city  council  in  1897  passed  a by-law  providing  that  a certain  annual  sum 
should  be  accepted  from  a railway  company  for  15  years  “by  way  of  com- 
mutation and  in  lieu  of  all  and  every  municipal  rate  or  rates  and  assessment”, 
in  respect  of  certain  lands  owned  by  the  railway  company.  This  by-law 
was  passed  under  the  authority  of  a special  Act  respecting  the  railway 
company,  48  Viet.  ch.  65  (O.),  sec.  3 of  which  provided  that  it  should  be 
lawful  for  the  corporation  of  any  municipality  through  which  any  line  of 
the  railway  had  been  constructed  to  exempt  the  company  and  its  property 
within  such  municipality,  in  whole  or  in  part,  from  municipal  assessment 
or  taxation,  or  to  agree  to  a certain  sum  per  annum  or  otherwise  in  gross 
or  by  way  of  commutation  or  composition  for  payment  of  all  municipal 
rates.  By  a subsequent  general  enactment,  55  Viet.  ch.  640,  sec.  4 (O.), 
it  was  declared  that  no  municipal  by-law  thereafter  passed  for  exempting 
any  portion  of  the  ratable  property  of  a municipality  from  taxation,  in 
whole  or  in  part,  should  be  held  or  construed  to  exempt  such  property  from 
school  rates.  The  general  Act  did  not  by  express  words  repeal  the  special 
Act: — 

Held , that  it  did  not  effect  a repeal  by  necessary  implication — generalia 
specialibus  non  derogant. 

Held,  also,  that  there  was  nothing  to  shew  that  the  sum  which  the  railway 
company  were  to  pay  was  not  more  than  the  school  taxes  which  they  would 
be  liable  to  pay  if  they  were  not  entitled  to  any  exemption. 

Action  by  a ratepayer  of  the  city  of  St.  Thomas  against  the 
city  corporation  and  the  Michigan  Central  and  Canada  Southern 
Railway  Companies  to  obtain  a declaration  that  a certain  by-law 
and  agreement  were  invalid,  etc.  The  facts  are  stated  in  the 
judgment  of  Teetzel,  J.,  before  whom,  without  a jury,  the  action 
was  tried  at  St.  Thomas  on  the  1st  December,  1905. 

J.  M.  Glenn , K.C.,  and  A.  Grant,  for  the  plaintiff. 

W.  B.  Doherty,  for  the  defendants  the  city  corporation. 

D.  W.  Saunders,  for  the  defendants  the  railway  companies. 


February  7.  Teetzel,  J.: — On  the  6th  April,  1897,  the  cor- 
poration of  St.  Thomas  passed  a by-law  enacting  that  the  annual 
sum  of  S3, 750  should  be  accepted  by  the  city  for  each  of  the  suc- 
ceeding fifteen  years  “by  way  of  commutation  and  in  lieu  of  all 
and  every  municipal  rate  or  rates  and  assessments  that  can  be 
by  any  law  now  in  force  or  which  may  hereafter  be  enacted  or 
imposed  by  the  corporation  of  the  city  of  St.  Thomas  for  any 
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purpose  whatever,”  etc.,  in  respect  of  the  lands  in  said  by-law  ^ 

particularly  described,  being  a portion  of  the  property  of  the  Canada  1906 

Southern  Railway  Company  in  said  city.  Way 

The  plaintiffs  claim  is  for  a declaration  that  the  by-law  and  City  of 


the  agreement  pursuant  to  which  it  was  passed  are  invalid,  and  that  St-  ThomaSi 
the  property  mentioned  in  the  by-law  may  be  declared  liable  for  Teetzei,  J. 
all  school  rates,  and  that  the  railway  companies  may  be  ordered 
to  pay  the  amount  thereof  which  they  ought  to  have  paid  since 
the  passing  of  the  by-law,  and  that  in  any  event  the  railway  com- 
panies should  be  declared  liable  to  pay  all  school  rates  upon  the 
property  for  the  current  and  next  succeeding  three  years,  and 
that  all  errors  and  omissions  on  the  assessment  rolls  should  be 
amended  accordingly. 

The  plaintiff’s  position  is  that  the  by-law  is  in  violation  of 
ch.  60  of  55  Viet.  (0.),  sec.  4 of  which  reads: 

"No  municipal  by-law  hereafter  passed  for  exempting  any 
portion  of  the  ratable  property  of  a municipality  from  taxation 
in  whole  or  in  part  shall  be  held  or  construed  to  exempt  such  prop- 

I erty  from  school  rates  of  any  kind  whatsoever.” 

As  respects  the  defendants  the  Michigan  Central  Railway 
Company,  I find  that  that  company  have  in  fact  no  property 
in  St.  Thomas  affected  by  the  by-law. 

e . Section  3 of  ch.  65  of  48  Viet.  (O.)  reads: 

d “It  shall  be  lawful  for  the  corporation  of  any  municipality 

f I through  any  part  of  which  any  line  or  branch  of  the  Canada  Southern 
e|  Railway  has  been  constructed  to  exempt  the  said  company  and 
n|  its  property  within  such  municipality  either  in  whole  or  in  part 
from  municipal  assessment  or  taxation,  or  to  agree  to  a certain 
sum  per  annum  or  otherwire  in  gross  or  by  way  of  commutation 
or  composition  for  payment  or  in  lieu  of  all  or  any  municipal  rates 
or  assessments  to  be  imposed  by  such  municipal  corporation, 
and  for  such  term  of  years  as  such  municipal  corporation  may  deem 
)M  expedient.” 

II  The  by-law  in  question  was  passed  under  the  authority  of 

lf.  this  section,  and  if  it  is  not  repealed  by  sec.  4 of  the  general  Act 

||  above  cited,  the  by-law  cannot  be  impeached,  notwithstanding 

f, J  that  the  effect  of  the  by-law  may  be  to  partially  exempt  the  property 

or  I of  the  railway  company  from  taxation. 

iQyl  This,  I think,  is  the  sole  question  requiring  my  decision. 
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The  general  Act  does  not  by  express  words  repeal  this  or  any 
other  special  Act.  Then  is  there  in  this  case  a repeal  of  the  special 
Act  by  necessary  implication? 

The  general  rule  that  prior  statutes  are  held  to  be  repealed 
St.  Thomas,  by  implication  by  subsequent  statutes,  if  the  two  are  repugnant, 
Teetzei,  J.  is  said  not  to  apply  if  the  prior  enactment  is  special  and  the  sub- 
sequent enactment  is  general,  the  general  rule  of  law  being,  as 
stated  by  Lord  Selborne,  in  Seward  v.  The  “Vera  Cruz ” (1884), 
10  App.  Cas.  59,  68,  “that  where  there  are  general  words  in  a later 
Act  capable  of  reasonable  and  sensible  application  without  extend- 
ing them  to  subjects  specially  dealt  with  by  earlier  legislation, 
you  are  not  to  hold  that  earlier  special  legislation  indirectly  re- 
pealed, altered,  or  derogated  from  merely  by  force  of  such  general 
words,  without  any  indication  of  a particular  intention  to  do  so.  ” 
:See  Hardcastle's  Statute  Law,  3rd  ed.,  p.  341. 

In  Lancashire  Asylums  Board  v.  Manchester  Corporation,  [1900] 
1 Q.B.  458,  at  p.  470,  Smith,  L.J.,  says:  “There  is  a well  known 
rule  which  has  application  to  this  case,  which  is  that  a subsequent 
general  Act  does  not  affect  a prior  special  Act  by  implication.  ” 

In  Barker  v.  Edger,  [1898]  A.C.  748,  at  p.  754,  Lord  Hobhouse 
says : “The  general  maxim  is,  lgeneralia  specialibus  non  derogant.’ 
When  the  Legislature  has  given  its  attention  to  a separate  subject, 
and  made  provision  for  it,  the  presumption  is  that  a subsequent 
general  enactment  is  not  intended  to  interfere  with  the  special 
provision  unless  it  manifests  that  intention  very  clearly.  Each 
enactment  must  be  construed  in  that  respect  according  to  its  own 
subject  matter  and  its  own  terms.” 

In  Garnett  v.  Bradley  (1878),  3 App.  Cas.  944,  950,  Lord  Hather- 
ley  put  the  rule  thus:  “An  Act  directed  towards  a special  object, 
or  special  class  of  objects,  will  not  be  repealed  by  a subsequent 
general  Act  embracing  in  its  generality  those  particular  objects, 
unless  some  reference  be  made  directly  or  by  necessary  inference 
to  the  preceding  special  Act.”  See  further  Hardcastle,  p.  324 
et  seq.,  and  cases  there  cited.  See  also  Maxwell's  Interpretation 
•of  Statutes,  4th  ed.,  p.  263  et  seq. 

Sedgewick  on  Interpretation  and  Construction  of  Statutory 
-and  Constitutional  Law,  2nd  ed.,  at  p.  98,  in  discussing  this  rule, 
says:  “The  reason  and  philosophy  of  this  rule  is,  that  when  the 
mind  of  the  legislator  has  been  turned  to  the  details  of  the  subject. 
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and  he  has  acted  upon  it,  a subsequent  statute  in  general  terms, 
or  treating  this  subject  in  a general  manner,  and  not  expressly 
contradicting  the  original  Act,  shall  not  be  considered  as  intended 
to  affect  the  more  particular  or  positive  previous  provisions,  unless 
it  is  absolutely  necessary  to  give  the  latter  Act  such  a construction, 
in  order  that  its  words  shall  have  any  meaning  at  all.  ” 

And  by  way  of  illustration  the  learned  author  cites  Williams 
v.  Pritchard  (1790),  4 T.R.  2,  in  which  it  was  held  that  where  an 
Act  of  Parliament  had  authorized  individuals  to  enclose  and  em- 
bank portions  of  the  soil  under  the  river  Thames,  and  had  declared 
that  such  lands  should  be  “free  from  all  taxes  and  assessments 
whatsoever”  and  a land  tax  Act  subsequently  passed  having 
by  general  words  embraced  all  the  land  in  the  kingdom,  it  was 
held  that  a tax  upon  these  lands  levied  under  the  subsequent  Act 
was  illegal. 

The  rule  in  question  is  thus  stated  in  Potter’s  Dwarris  on  Sta- 
tutes, pp.  156-7:  “Nor  hath  a latter  Act  of  Parliament  ever  been 
construed  to  repeal  a prior  Act,  unless  there  be  a contrariety  or 
repugnancy  in  them,  or,  at  least,  some  notice  taken  of  the  former 
Act,  so  as  to  indicate  an  intention  in  the  lawgiver  to  repeal  it.  . . 
Although,  then,  two  Acts  of  Parliament  are  seemingly  repugnant, 
yet  if  there  be  no  clause  of  non  obstante  in  the  latter,  they  shall, 
if  possible,  have  such  construction,  that  the  latter  may  not  be  a 
repeal  of  the  former  by  implication.” 

See  also  Beale’s  Cardinal  Rules  of  Legal  Interpretation,  p. 
214  et  seq. 

Applying  the  above  principles  of  construction  to  the  statutes 
in  question,  I am  of  opinion  that  the  above  sec.  4 of  ch.  60  (1892) 
does  not  by  implication  repeal  the  above  sec.  3 of  ch.  65  (1885). 

The  Consolidated  Municipal  Act,  1892,  sec.  366,  amended 
sec.  366  of  ch.  184,  R.S.O.  1887,  by  excepting  “school  taxes” 
from  the  power  of  exemption  which  by  a two-thirds  vote  the  mem- 
bers of  a municipal  council  might  grant  to  any  manufacturing 
establishment  or  waterworks  or  water  company. 

The  title  of  said  ch.  60,  1892,  is  “An  Act  to  amend  and  explain 
certain  portions  of  the  school  laws.”  The  Act  contains  six  sec- 
tions, all  of  which  except  sec.  4 are  appropriate  to  the  heading, 
but  it  seems  to  me  sec.  4 is  more  in  the  nature  of  an  explanation 
or  interpretation  of  sec.  366  of  the  Consolidated  Municipal  Act. 
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To  hold  that  the  general  language  of  said  sec.  4 involves  a repeal 
of  all  prior  special  Acts  of  the  same  Legislature  conferring  upon 
municipalities  the  power  to  pass  exemption  or  commutation  by-laws 
in  favour  of  railway  companies  without  giving  the  railway  com- 
panies an  opportunity  of  defending  their  charter  rights  thus  ac- 
quired, would  be  to  impute  to  the  Legislature  a disregard  for  vested 
interests. 

It  is  another  well  settled  rule  of  construction  that  when  the 
language  of  the  Legislature  admits  of  two  constructions,  and  if 
construed  one  way  would  lead  to  obvious  injustice,  the  Courts 
act  upon  the  view  that  such  a result  could  not  have  been  intended 
unless  the  intention  has  been  manifested  in  express  words.  See 
Hardcastle,  4th  ed.,  p.  300,  and  cases  there  cited. 

The  action  must  therefore  be  dismissed  with  costs. 


The  plaintiff  appealed  from  the  judgment  of  Teetzel,  J.,  and 
his  appeal  was  heard  by  a Divisional  Court  composed  of  Meredith, 
C.J.C.P.,  Britton  and  Magee,  JJ.,  on  the  30th  April,  1906. 

J.  M.  Glenn,  K.C.,  for  the  plaintiff,  contended  that  the  rule 
as  to  special  and  general  Acts  did  not  apply.  He  referred  as 
to  exemptions  to  Canadian  Pacific  R.W.  Co.  v.  City  of  Winnipeg 
(1900),  30  S.C.R.  558;  12  Am.  <fc  Eng.  Encyc.  of  Law,  2nd  ed., 

p.  282. 

W . B.  Doherty  and  D.  W.  Saunders,  for  the  defendants,  were 
not  called  upon. 


The  judgment  of  the  Court  was  delivered  by  Meredith,  C.J.: — 
We  think  it  is  impossible  to  interfere  with  the  judgment  pronounced 
by  Mr.  Justice  Teetzel  in  this  case.  For  myself,  I agree  with  the 
judgment  and  the  reasons  which  he  has  given  for  it.  In  addition 
to  the  reasons  which  he  has  given,  it  may  be  observed  that  there 
is  nothing  here  to  shew — indeed  the  contrary  appears — that  the 
sum  which  the  railway  company  are  to  pay  is  not  considerably 
more  than  the  school  taxes  which  they  would  be  liable  to  pay  if 
they  are  not  entitled  to  any  exemption;  so  that,  even  if  the  general 
law  were  applicable,  there  has  been  no  exemption  in  fact  from 
the  payment  of  school  taxes. 

One  would  think  that  the  reasonable  way  in  which  to  apply 
this  by-law,  if  there  was  no  power  to  relieve  from  school  rates, 


XII. 


ONTARIO  LAW  REPORTS. 


245 


D.C. 

1906 


would  be  to  pay  first  the  school  rates  out  of  the  commuted  sum, 
and  then  to  apply  the  remainder,  if  any,  in  discharge  of  the  general 
taxes. 

The  railway  company  and  the  corporation  of  St.  Thomas  seem 
to  be  satisfied.  I do  not  think  we  ought  to  go  out  of  our  way  to 
disturb  what  seems  to  be  in  the  interests  of  both  the  city  and  the  Meredith,  c.J. 
railway  company. 

E.  B.  B. 


Way 

v. 

City  of 
St.  Thomas. 


[DIVISIONAL  COURT.] 

Re  Faulds. 

Infant  — Custody  — Rights  of  Father  — Fitness  — Religious  Faith  — Temporal 
Welfare  of  Child — Abandonment — R.S.O.  1897,  ch.  259. 

Upon  an  application  by  the  father  of  a girl  of  eleven  years  for  an  order  against 
the  maternal  grandmother  for  delivery  of  custody,  it  was  shewn  that  the 
mother  of  the  child  was  dead,  that  the  child  had  lived  with  the  grandmother 
since  she  was  three  years  old,  and  had  been  brought  up  as  a Protestant, 
while  the  father  had  become  a Roman  Catholic  and  desired  to  educate  the 
child  in  that  faith: — 

Held,  upon  the  evidence,  that  the  applicant  was  not  an  unfit  person  to  have 
the  custody  of  his  daughter;  that  there  was  no  agreement  that  the  child 
should  remain  with  the  grandmother  always  or  until  her  death,  and  the 
father  had  not  abandoned  his  parental  rights;  that  the  child  herself  had  no 
serious  religious  convictions;  that  she  would  have  a better  home  and  a 
better  education  in  her  father’s  house  than  with  her  grandmother;  that  it 
would  be  for  her  advantage  to  be  brought  up  in  the  same  home  with  her 
only  brother;  and  that  no  case  had  been  made  out  which  would  justify  a 
refusal  to  give  effect  to  the  father’s  right  to  the  custody  of  his  child. 

While  the  welfare  of  the  infant  is  in  one  sense  paramount,  the  paternal  right 
to  custody  and  control  is  supreme,  unless  a very  extreme  case  can  be  made 
out  shewing  that  it  is  imperative  for  the  protection  of  the  child  that  the 
Court  should  interfere  with  that  right. 

The  reluctance  of  the  Court  to  separate  brothers  and  sisters  is  very  great. 

It  is  the  duty  of  the  Court  to  enforce  the  wishes  of  the  father  as  to  the  religious 
education  of  his  children,  unless  there  is  strong  reason  for  disregarding 
them.  The  Court  has  jurisdiction  to  interfere,  even  against  the  father’s 
wishes,  to  prevent  the  religious  convictions  of  his  child  being  interfered 
with;  but  the  circumstances  must  be  such  as  to  satisfy  the  Court  that  there 
has  been  an  abandonment  or  abdication  of  the  paternal  right,  or  at  least 
that  the  training  of  the  child  has  imbued  it  with  such  deep  religious  con- 
victions that  to  disturb  them  would  be  clearly  dangerous  to  its  moral  welfare. 

The  Children’s  Protection  Act,  R.S.O.  1897,  ch.  259,  has  no  application  to  the 
case  of  a child  situated  as  this  one  was. 

Order  of  Anglin,  J.,  affirmed. 
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Motion  by  J.  F.  Faulds,  the  father  of  the  infant  Eva  McD. 
Faulds,  for  an  order  for  custody.  The  facts  are  stated  in  the 
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judgment  of  Anglin,  J.,  before  whom  the  motion  was  heard  in 
Chambers  on  the  1st  May,  1906. 

W.  E.  Middleton,  for  J.  F.  Faulds,  the  father. 

W.  A.  McM aster,  for  Isabella  Gibbs,  the  maternal  grandmother. 


May  11.  Anglin,  J.: — Upon  returns  to  writs  of  habeas  corpus, 
the  father  of  an  infant  aged  ten  years  and  eleven  months  asks  for 
an  order  that  she  be  delivered  into  his  custody. 

In  1898,  the  child  being  then  three  years  of  age,  its  mother, 
since  deceased,  unfortunately  became  insane,  and  her  confinement 
in  an  asylum*  became  necessary.  She  lived  for  three  years,  confined 
for  a portion  of  that  period  in  asylums  at  Toronto  and  London, 
and  for  intervals  of  some  months  living  in  private  houses.  The 
treatment  of  this  unfortunate  lady  by  her  husband  appears  to 
have  been  kind  and  considerate.  She  died  in  October,  1901,  in 
the  asylum  at  London,  where  she  had  been  placed  by  her  mother, 
the  respondent  upon  this  application,  during  the  absence  of  the 
husband  in  the  United  States.  When  it  first  became  necessary 
to  send  his  wife  to  the  Toronto  asylum  in  June,  1898,  the  applicant, 
having  no  means  of  suitably  caring  for  his  daughter,  then  a mere 
infant,  very  properly  arranged  that  she  should  reside  with  her 
grandmother,  the  respondent.  The  applicant  at  this  time  appears 
to  have  been  somewhat  addicted  to  drinking  habits,  and,  whether 
on  this  account  or  from  other  causes,  does  not  appear  to  have  been 
very  prosperous  or  successful  in  his  profession.  In  the  year  1900 
he  conceived  the  idea  of  leaving  Canada  and  seeking  his  fortune 
in  the  United  States.  At  this  time  his  wife  was  temporarily  out 
of  the  asylum,  living  with  a Mrs.  Perry.  Without  apparently 
any  very  strong  ground  (he  owed  Mrs.  Perry  for  his  wife’s  board 
for  two  weeks),  proceedings  were  instituted  against  the  applicant 
at  Mrs.  Perry’s  instance,  in  January,  1900,  charging  him  with 
neglecting  and  refusing  to  support  his  wife.  These  proceedings 
led  to  his  depositing  with  the  Crown  Attorney  the  sum  of  $200  to 
be  applied  towards  the  support  of  his  wife  and  child.  He  then 
went  to  the  United  States,  and  remained  there  until  after  the  death 
of  his  wife.  His  infant  son,  two  or  three  years  younger  than  the 
child  whose  custody  is  now  in  question,  he  left  in  the  care  of  his 
brother,  E.  A.  Faulds,  while  absent  in  the  United  States.  Returning 
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to  Canada  in  February,  1902,  the  applicant  married  again  in  August 
of  that  year,  and  has  since  resided  in  London,  where  he  now  has  a 
comfortable  home.  Shortly  after  his  return  to  Canada,  and  at 
intervals  since,  he  has  expressed  his  desire  to  have  his  daughter 
come  to  live  with  him,  but  does  not  appear  to  have  definitely 
determined  to  enforce  his  parental  rights,  until  the  month  of  Febru- 
ary of  the  present  year,  having  apparently  yielded  until  that  time 
to  the  wishes  of  both  grandmother  and  child  that  they  should 
not  be  separated. 

Formerly  an  indifferent  Protestant,  the  applicant  has  compara- 
tively recently  become  a Roman  Catholic.  His  son  is  now  living 
in  London  under  his  control,  and  is  being  brought  up  as  a Catholic. 
The  daughter  residing  with  her  grandmother  in  the  village  of 
Wardsville  has  been  brought  up  as  a Protestant,  and  seems  to 
have  some  antipathy  to  Catholicism,  for  which,  however,  she  can 
give  no  very  intelligent  or  satisfactory  reason  or  explanation. 
Her  father  has  provided — if  not  altogether — very  fairly  for  the 
support  of  his  child  while  with  her  grandmother,  at  all  events 
since  his  return  to  Canada. 

The  applicant  bases  his  claim  for  an  order  for  delivery  of  his 
daughter  into  his  custody — 

1.  On  his  parental  right  to  such  custody; 

2.  On  his  right  to  have  his  child  brought  up  in  his  own  religious 


faith; 

3.  On  the  temporal  welfare  of  the  child; 

4.  On  the  unfitness  of  the  respondent  to  retain  the  custody, 
and  her  financial  inability  to  provide  adequately  for  the  education 
of  the  child; 

5.  On  the  desirability  of  having  the  child  brought  up  with  her 
only  brother. 

The  motion  is  resisted  by  the  grandmother — 

1.  On  account  of  the  welfare  of  the  child; 

2.  On  account  of  alleged  unfitness  of  the  father  to  be  its  cus- 
todian; 

3.  Because  of  an  alleged  agreement  by  the  father  that  the  child 
should  remain  in  her  care  as  long  as  she  (the  grandmother)  lives; 

4.  Because  of  the  religious  convictions  of  the  child. 

I have  read  the  voluminous  material  through  with  very  great 
care.  Much  of  the  evidence  is  irrelevant,  and  not  a little  of  it 
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incredible.  The  testimony  of  at  least  one  witness  for  the  re- 
spondent— Mrs.  Marianne  Perry — must  be  discarded,  as  entirely 
untrustworthy  A convicted  thief,  and  guilty  of  perjury,  if  such 
conviction  was  well  founded,  she  exhibits  a venom  and  an  animus 
against  the  applicant  which  induce  her  to  make  several  serious 
charges  , as  to  which  she  is  contradicted  by  other  witnesses,  whose 
veracity  is  not  impeached.  Neither  is  the  evidence  of  the  witness 
Dykes,  in  my  opinion,  to  be  much  relied  upon  in  material  matters. 
In  her  affidavit  she  pledges  her  belief  to  the  unfitness  of  the  appli- 
cant to  have  the  custody  of  his  daughter;  but  on  cross-examination 
she  says  she  made  this  statement  “out  of  sympathy  for  Eva.” 
She  also  admits  having  attempted  to  instil  into  the  mind  of  the 
child  an  aversion  towards  her  father.  Mrs.  Gibbs  herself  is  some- 
what uncandid  in  the  statement  in  her  affidavit  as  to  the  circum- 
stances under  which  the  child  came  into  her  hands  and  as  to  the 
terms  upon  which  she  received  and  holds  it.  On  cross-examination 
she  is  forced  to  admit  her  inaccuracy  in  the  one  respect,  and  her 
letters  to  him,  produced  by  the  applicant,  demonstrate  it  in  the 
other.  It  is  difficult  to  believe  that  these  misstatements  were 
wholly  unintentional.  Of  the  testimony  produced  on  behalf  of 
the  applicant,  the  evidence  of  Robert  Yates  is  open  to  comment. 
Much  of  it  is  irrelevant,  and  the  examination  is  diffuse  and  in  great 
part  purposeless. 

The  applicant,  Faulds,  is  himself  somewhat  impetuous,  and 
it  is  unfortunate  that  he  should  have  personally  conducted  the 
cross-examination  of  the  deponents  for  the  respondent. 

I had  the  advantage  of  a personal  interview  with  the  child 
alone.  She  is  bright  and  intelligent.  She  naturally  expresses  a 
strong  preference  to  remain  with  the  grandmother,  and  some 
aversion  to  returning  to  her  father’s  home.  It  is  difficult  to  say 
whether  the  latter  is  not  due  to  unfortunate  influences,  such  as 
that  of  Mrs.  Dykes. 

I shall  now  deal  with  the  several  grounds  urged  by  counsel 
in  argument,  for  the  purpose  of  making  findings  of  fact  in  respect 
to  them  as  a basis  for  the  application  of  the  legal  principles  which 
must  govern  me  in  disposing  of  this  motion. 

On  the  argument  counsel  for  the  respondent,  while  unwilling 
to  withdraw  them,  distinctly  declined  to  press  the  charges  of  un- 
fitness against  the  father,  leaving  upon  my  mind  the  impression 
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that  he  thought  them  not  sustainable.  After  fully  considering 
the  evidence,  I am  not  surprised  at  his  course.  The  fitness  of  the 
applicant  to  have  the  custody  of  his  daughter  is  vouched  for  by 
a number  of  apparently  respectable  witnesses — amongst  them 
Police  Magistrate  Love  of  London,  Dr.  Robert  Ferguson,  coroner, 
and  the  Reverend  D.  J.  Egan.  The  main  charge  against  him  seems 
to  be  that  he  has  occasionally  used  liquor  to  excess.  An  attempt 
to  make  out  a case  of  ill-treatment  of  his  unfortunate  wife  and  of 
intimacy  with  some  other  woman  during  her  lifetime  has  entirely 
failed.  Even  the  respondent  on  cross-examination  admits  his 
kindness  towards  both  his  wife  and  daughter.  The  evidence 
falls  short  of  shewing  any  such  habitual  drunkenness  as  would 
warrant  a finding  of  unfitness  such  as  would  justify  an  interference 
with  a father’s  rights:  In  re  Goldsworthy  (1876),  2 Q.B.D.  75.  I 
must,  upon  the  evidence  before  me,  find  that  the  applicant  is  not 
an  unfit  person  to  have  the  custody  of  his  daughter. 

The  letters  of  the  respondent,  produced  by  Mr.  Faulds  and 
admitted  by  her  on  examination,  written  in  answer  to  intimations 
in  1902  and  1903  of  his  intention  to  take  back  his  daughter,  afford 
conclusive  proof  that  there  was  no  agreement,  such  as  is  now  set 
up,  that  the  child  should  remain  with  the  grandmother  always 
or  until  her  death.  In  October,  1902,  she  writes:  “I  wish  you  had 
told  me  before  you  intended  taking  her  at  Xmas,  as  I intend  breaking 
up  housekeeping  as  soon  as  you  take  her.”  After  suggesting 
considerations  which  might  induce  the  father  to  allow  the  child 
to  remain  with  her,  she  continues:  “Now,  John  dear,  if  you  fully 
intend  taking  her  away  this  winter,  please  write  me  and  let  me 
know  if  you  can  come  up  right  away,  so  I can  make  arrangements 
to  break  up  housekeeping.  With  much  love  from  Eva  and  Grand- 
ma, affectionately,  Mrs.  I.  Gibbs.” 

On  the  25th  July,  1903,  she  writes  in  a similar  strain  and  in 
equally  affectionate  terms. 

It  is,  I think,  quite  clear  that  the  child  was  only  temporarily 
placed  with  the  grandmother,  as  the  most  suitable  home  for  it 
while  young,  owing  to  the  unfortunate  state  of  Mrs.  Faulds’s  health 
and  the  inability  of  the  father  at  the  time  to  provide  a suitable 
home  for  it  with  himself.  The  suggestion  of  any  agreement  for 
the  permanent  residence  of  the  child  with  Mrs.  Gibbs  is  manifestly 
an  afterthought  upon  her  part.  The  father  never  intended  to 
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abandon  his  parental  rights.  As  soon  as  he  returns  to  Canada 
his  anxiety  to  have  his  child  with  him  is  manifested.  He  yields, 
however,  to  the  persuasion  of  the  grandmother  and  the  child, 
and  permits  them  to  continue  together  until  the  child  has  attained 
an  age  when,  in  his  opinion,  it  has  become  necessary  in  the  interests 
of  both  the  child  and  himself  that  she  should  be  under  his  im- 
mediate control. 

The  child’s  own  evidence  and  her  conversation  with  me  have 
satisfied  me  that  she  has  no  such  religious  convictions  as  would 
call  for  consideration  as  a material  element  in  dealing  with  this 
motion.  She  expresses  a preference  for  Protestantism  and  an 
aversion  to  Catholicism.  Her  reasons  for  the  one  and  the  other 
are  such  as  might  be  expected  from  a child  of  such  tender  years. 
She  knows  practically  very  little  about  religion,  and  cannot  really 
be  said  to  have  any  serious  religious  convictions. 

The  fitness  of  the  respondent  is  impugned  upon  two  grounds. 
It  is  said  that  she  is  habitually  untruthful,  and  that  she  lacks 
proper  power  of  control  over  the  child.  Though  the  former  charge 
is  sworn  to  by  Robert  Yates  and  Laura  Bilton,  I make  no  finding 
adverse  to  Mrs.  Gibbs  upon  it.  That  she  lacks  control  of  the  child, 
as  deposed  to  by  Laura  Bilton,  James  V.  Faulds,  and  Robert  Yates, 
is  probably  true,  and  is  no  doubt  ascribable  to  mistaken  kindness 
and  tenderness,  not  perhaps  unusual  in  a maternal  grandmother. 
The  perusal  of  the  evidence  and  my  own  interview  with  the  child 
have  left  upon  my  mind  the  impression  that  the  atmosphere  sur- 
rounding her  is  distinctly  unfriendly  to  her  father,  and  that  she 
is  imbibing  from  those  about  her  ideas  inconsistent  with  filial 
duty  and  destructive  of  filial  affection.  Except  in  these  important 
particulars,  the  child  has  been  well  cared  for,  neatly  clothed,  and 
well  fed,  and  is  receiving  a good  common  school  education.  Her 
affection  for  her  grandmother  is  indubitable.  She  is  said  to  be 
“of  a highly  sensitive  disposition”  and  “of  a very  high  nervous 
temperament,”  and  likely  to  feel  keenly  the  separation  from 
her  grandmother.  Two  physicians  say  the  change  may  be  pro- 
ductive of  serious  effects  in  the  health  of  the  child.  That  this 
latter  apprehension  is  well  founded  I am  not  at  all  satisfied. 

In  the  village  of  Wardsville  educational  advantages  are  necessar- 
ily more  limited  than  in  the  city  of  London.  In  music,  for  which 
the  child  evinces  a marked  taste,  she  will  have  much  better  oppor- 
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tunities  in  the  larger  centre.  Moreover,  her  grandmother’s  means 
are  very  limited.  It  was  stated  in  argument  that  her  entire  income 
is  $200  a year.  She  is  66  years  of  age,  and  lives  alone  with  this 
child  ten  years  old.  This  circumstance,  in  my  opinion,  detracts 
very  seriously  from  the  desirability  of  continuing  the  status  quo. 
Since  “the  Court  cannot  compel  a father  out  of  his  own  funds  to 
educate  a child  in  a different  religion  from  his  own”  (In  re  Nevin, 
[1891]  2 Ch.  299,  at  p.  312;  Andrews  v.  Salt  (1873),  L.R.  8 Ch.  622, 
at  p.  636),  to  uphold  the  respondent’s  claim  to  permanent  custody 
of  this  girl  might  mean  that  her  future  prospects  would  be  limited 
by  the  comparatively  meagre  resources  of  her  grandmother. 
In  any  case,  if  denied  the  control  and  care  of  his  daughter,  it  is 
not  improbable  that  her  father  will  be  less  generous  towards  her 
than  if  their  relations  were  closer.  Neither  can  she,  if  brought 
up  apart  from  her  only  brother,  be  expected  to  grow  up  with  that 
affection  and  regard  for  and  confidence  in  him  which  is  most  desir- 
able. Her  hostility  to  the  religion  of  her  father  and  brother,  if 
further  developed,  as  seems  only  too  probable,  if  she  remain  in 
her  grandmother’s  custody,  will  be  another  distinct  barrier  separ- 
ating her  from  them.  Of  the  applicant’s  sincerity  in  the  present 
application  and  of  the  honesty  of  his  expressed  wish  to  do  what  is 
best  for  the  welfare  of  his  child,  I am  quite  convinced. 

The  foregoing  conclusions  drawn  from  the  evidence  satisfy 
me  that  the  father’s  paternal  right  to  custody  of  this  child  stands 
undiminished,  and  that  in  temporal  welfare  it  will  probably  gain 
considerably  more  than  it  will  lose  by  returning  to  the  home  and 
the  care  of  the  applicant.  In  no  other  course  can  there  be  any 
reasonable  expectation  of  establishing  between  this  parent  and 
child,  and  between  this  child  and  her  brother,  those  family  ties 
which  are  so  important  in  after  life,  and  which  depend  so  entirely 
upon  close  and  intimate  association  and  the  mutual  confidence 
and  affection  thus  engendered  and  fostered. 

In  Re  Mathieu  (1898),  29  O.R.  546,  Street,  J.,  in  giving  the 
judgment  of  a Divisional  Court,  after  citing  a number  of  the  leading 
and  more  recent  cases,  quotes  with  approval  the  following  passage 
from  the  judgment  of  James,  L.J.,  in  In  re  Agar-Ellis  (1878),  10 
Ch.  D.  49,  at  p.  71:  “The  right  of  the ‘father  to  the  custody  and 
control  of  his  children  is  one  of  the  most  sacred  of  rights.  No 
doubt,  the  law  may  take  away  from  him  this  right  or  may  interfere 
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opinions  deemed  to  unfit  him  to  have  the  charge  of  any  child 
at  all;  or  he  may  have  abdicated  such  right  by  a course  of  conduct 
which  would  make  a resumption  of  his  authority  capricious  and 
cruel  towards  the  children.  But,  in  the  absence  of  some  conduct 
by  the  father  entailing  such  forfeiture  or  amounting  to  such  ab- 
dication, the  Court  has  never  yet  interfered  with  the  father’s  legal 
right.  It  is  a legal  right  with,  no  doubt,  a corresponding  legal 
duty;  but  the  breach  or  intended  breach  of  that  duty  must  be 
proved  by  legal  evidence  before  that  right  can  be  rightfully  inter- 
fered with.” 

This  is  perhaps  the  latest  authoritative  statement  in  this  Prov- 
ince of  the  law  upon  this  question.  Kay,  L.J.,  in  In  re  Newton , 
[1896]  1 Ch.  740,  at  p.  749,  quotes  the  same  passage  as  the  law  of 
England.  While  the  welfare  of  the  infant  is  in  one  sense  para- 
mount, the  paternal  right  to  custody  and  control  is  still  supreme, 
unless  a very  extreme  case  can  be  made  out  shewing  that  it  is 
imperative  for  the  protection  of  the  child  that  the  Court  should 
interfere  with  that  right:  In  re  Agar-Ellis  (1883),  24  Ch.  D.  317, 
329,  334. 

Coleridge,  C.J.,  in  In  re  Goldsworthy , 2 Q.B.D.  at  p.  82,  quotes, 
as  summarizing  the  equity  doctrine  which  must,  it  is  said,  now 
prevail,  the  following  passage  from  the  judgment  of  Sir  J.  Knight 
Bruce  in  In  re  Fynn  (1848),  2 De  G.  & Sm.  457,  at  p.  474:  “The 
acknowledged  rights  of  a father  with  respect  to  the  custody  and 
guardianship  of  his  infant  children  are  conferred  by  the  law,  it 
may  be  with  a view  to  the  performance  by  him  of  duties  towards 
the  children,  and,  in  a sense,  on  condition  of  performing  those 
duties;  but  there  is  a great  difficulty  in  closely  defining  them. 
It  is  substantially  impossible  to  ascertain  or  watch  over  their  full 
performance;  nor  could  a court  of  justice  usefully  attempt  it. 
A man  may  be  in  narrow  circumstances;  he  may  be  negligent, 
injudicious,  and  faulty  as  the  father  of  minors;  he  may  be  a person 
from  whom  the  discreet,  the  intelligent,  and  the  well  disposed, 
exercising  a private  judgment,  would  wish  his  children  to  be,  for 
their  sakes  and  his  own,  removed;  he  may  be  all  this  without  ren- 
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dering  himself  liable  to  judicial  interference,  and  in  the  main  it  is 
for  obvious  reasons  well  that  it  should  be  so.  Before  this  juris- 
diction can  be  called  into  action  between  them,  it  (i.e.,  the  Court) 
must  be  satisfied,  not  only  that  it  has  the  means  of  acting  safely 
and  efficiently,  but  also  that  the  father  has  so  conducted  himself,  or 
has  shewn  himself  to  be  a person  of  such  a description,  or  is  placed 
in  such  a position,  as  to  render  it  not  merely  better  for  the  children, 
but  essential  to  their  safety  or  to  their  welfare,  in  some  very  serious 
and  important  respect,  that  his  rights  should  be  treated  as  lost  or 
suspended — should  be  superseded  or  interfered  with.  If  the  word 
‘essential’  is  too  strong  an  expression,  it  is  not  much  too  strong.” 

In  Smart  v.  Smart , [1892]  A.C.  425,  the  question  of  the  right 
to  custody  of  minor  children  under  the  law  of  Ontario  was  con- 
sidered by  the  Judicial  Committee.  Although  the  contest  there 
was  between  the  father  and  the  mother,  in  which  the  acknowledged 
paternal  right  is  largely  controlled  byTalfourd’s  Act,  (R.S.O.  1897, 
ch.  168),  Lord  Hobhouse  in  delivering  the  judgment  of  the  Board 
says  (p.  432):  “No  one  has  stated  or  can  state  in  other  than  elastic 
terms  the  grounds  on  which  the  Court  should  think  fit  to  interfere. 
There  must  be  a sufficient  amount  of  peril  to  the  children;”  and 
removal  from  the  custody  of  the  mother  was  there  refused  because 
(p.  436)  “it  is  quite  impossible  at  the  present  day  to  say  that 
'under  such  circumstances  as  are  disclosed  by  the  present  case 
it  would  not  be  seriously  prejudicial  to  the  children  to  take  any  of 
them  away  from  their  mother  in  order  to  place  them  in  the  custody 
of  their  father.  ” 

In  The  Queen  v.  Gyngall , [1893]  2 Q.B.  232,  Lord  Esher,  M.R., 
after  quoting  from  the  judgment  in  In  re  Fynn,  says  at  p.  242: 
“That  is  a clear  statement  that  the  Court  must  exercise  this  juris- 
diction with  great  care,  and  can  only  act  when  it  is  shewn  that  either 
the  conduct  of  the  parent,  or  the  description  of  person  he  is,  or  the 
position  in  which  he  is  placed,  is  such  as  to  render  it  not  merely 
better,  but — I will  not  say  ‘essential,’  but — clearly  right  for  the 
welfare  of  the  child  in  some  serious  and  important  respect  that 
the  parent’s  rights  should  be  suspended  or  superseded.” 

In  In  re  McGrath,  [1893]  1 Ch.  143,  Lindley,  L.J.,  points  out 
that  it  is  the  welfare  of  the  child  in  the  largest  and  widest  sense 
of  the  term  that  the  Court  must  consider. 

How  the  effect  to  be  given  to  the  parental  rights  on  the  one 
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hand  and  the  supposed  welfare  of  the  child  on  the  other  are  to  be 
weighed  and  balanced  was  well  considered  by  the  Irish  Court  of 
Appeal  in  In  re  O’Hara,  [1900]  2 I.R.  232.  In  that  case  a mother, 
being  in  poor  circumstances,  had  entered  the  service  of  one  McM., 
a substantial  farmer,  who  by  agreement  in  writing  with  the  mother 
adopted  the  child,  the  mother  relinquishing  all  claim  to  her. 
Shortly  afterwards  the  mother  married  a small  farmer  living 
near  by.  After  a few  years  she  demanded  the  child  back  from 
McM.  The  Court  ordered  its  restoration.  In  the  course  of  his 
judgment,  after  referring  to  the  Gyngall  case  and  to  the  practice  of 
ascertaining  by  personal  interview  the  views  and  wishes  of  a child 
of  any  reasonable  age,  FitzGibbon,  L.J.,  says  at  p.  240:  “But  on 
the  other  hand,  the  parent’s  prima  facie  right  must  also  be  con- 
sidered, and  the  wishes  of  a child  of  tender  years  must  not  be 
permitted  (to  use  the  words  of  Lord  Campbell)  to  subvert  the 
whole  law  of  the  family,  or  to  prevail  against  the  desire  and  authority 
of  the  parent,  unless  the  welfare  of  the  child  cannot  otherwise 
be  secured.  It  appears  to  me  that  misconduct,  or  unmindfulness 
of  parental  duty,  or  inability  to  provide  for  the  welfare  of  the  child, 
must  be  shewn  before  the  natural  right  can  be  displaced.  Where  a 
parent  is  of  blameless  life,  and  is  able  and  willing  to  provide  for 
the  child’s  material  and  moral  necessities,  in  the  rank  and  position 
to  which  the  child  by  birth  belongs — i.e.,  the  rank  and  position 
of  the  parent — the  Court  is,  in  my  opinion,  judicially  bound  to  act 
on  what  is  equally  a law  of  nature  and  of  society,  and  to  hold 
(in  the  words  of  Lord  Esher)  that  The  best  place  for  a child  is  with 
its  parent.’” 

In  cases  in  which  restoration  of  custody,  sought  by  a parent 
having  the  prima  facie  legal  right  thereto,  has  been  refused,  the 
age  of  the  child  has  often  been  a determining  factor.  A.  L.  Smith, 
L.J.,  in  The  Queen  v.  Gyngall,  [1893]  2 Q.B.  at  p.  253,  speaking  of  a 
female  child  of  fifteen  years  of  age,  says:  “The  age  of  this  girl,  near- 
ing as  she  is  the  age  of  emancipation,  has  great  weight  in  leading 
me  to  the  conclusion  that  she  should  be  left  where  she  is  . . . I 
have  little  doubt  that,  when  she  becomes  emancipated  at  the  age 
of  sixteen,  she  would,  if  taken  away,  return.”  Lord  Esher,  M.R., 
emphasizes  the  same  point  at  pp.  243-4.  Again,  in  In  re  Newton, 
[1896]  1 Ch.  740,  the  importance  of  this  consideration  is  indicated  in 
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dealing  with  two  children,  one  fifteen  years  old  and  the  other  eleven 
years  of  age. 

Having  regard  to  the  findings  of  fact  to  which  a study  of  the 
evidence  has  led  me  and  to  the  legal  propositions  which  I deduce 
from  the  authorities,  aided  by  the  able  arguments  of  counsel, 
which  I have  carefully  weighed,  the  conclusion  seems  inevitable 
that  no  case  has  been  made  out  which  would  justify  a refusal 
to  give  effect  to  the  applicant’s  parental  right  to  the  custody  of 
this  child.  Not  only  is  it  not  clear  that  the  proposed  change  would 
be  in  any  serious  and  important  respect  detrimental  or  prejudicial 
to  the  welfare  of  the  minor,  but,  on  the  contrary,  ascribing  to  that 
word  the  comprehensive  signification  indicated  in  In  re  McGrath, 
regard  for  the  real  welfare  of  the  child  in  this  case  rather  appears 
to  require  an  order  which  will  give  effect  to  the  natural  rights  and 
wishes  of  her  father. 

This  would  perhaps  suffice  to  dispose  of  the  motion,  but  I 
deem  it  better  to  refer  to  one  or  two  other  matters  lest  it  be  thought 
they  have  escaped  consideration.  The  reluctance  of  the  Courts 
to  separate  brothers  and  sisters  is  very  great.  In  many  cases  the 
desirability  of  keeping  families  together  has  been  insisted  on. 
Thus,  in  Warde  v.  Warde  (1847),  2 Ph.  786,  791,  Lord 
Cottenham  speaks  of  “the  great  evil  and  danger  to  the  children  of 
separating  one  portion  of  the  family  from  another.  ” In  In  re  Mc- 
Grath, [1893]  1 Ch.  143,  at  p.  150,  Lindley,  L.J.,  delivering  the  judg- 
ment of  the  Court,  asks  the  significant  question,  “Is  it  for  their 
welfare  that  they  (two  girls  and  a boy)  should  be  brought  up  in  a 
different  religion  from  their  eldest  brother  and  eldest  sister?” 
Again,  in  Re  Young  (1898),  29  O.R.  665,  Armour,  C.J.,  said,  at 
p.  668:  “The  authorities  shew  it  to  be  wrong  to  divide  the  custody, 
thus  separating  the  children.”  If  this  daughter  is  not  to  be  re- 
turned to  her  father’s  custody,  this  “evil”  and  this  “wrong”  must 
be  wrought,  and  this  “danger”  to  both  children  incurred.  See, 
too,  S mart  v.  Smart,  [1892]  A.C.  425,  at  p.  433. 

Moreover,  it  is  the  duty  of  the  Court  to  enforce  the  wishes  of  the 
father  as  to  the  religious  education  of  his  children  unless  there 
is  strong  reason  for  disregarding  them:  In  re  McGrath,  [1893]  1 Ch. 
143,  at  p.  148.  In  In  re  Agar-Ellis,  10  Ch.  D.  49,  the  Court  upheld 
this  right  of  the  father,  and  refused  to  examine  personally  three  chil- 
dren, girls  aged  respectively  nine,  eleven,  and  twelve.  James,  L.J., 
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delivering  the  judgment  of  the  Court,  says  at  pp.  73-5:  “We  are 
asked  in  this  case  ourselves  privately  to  examine  the  children, 
and  to  satisfy  ourselves  by  that  examination  that  these  children, 
of  the  ages  I have  mentioned,  have,  to  use  the  language  of  Stourton 
v.  Stourton  (1857),  8 D.M.  & G.  760,  'received  religious  impressions 
to  a depth  and  an  extent  rendering  dangerous  and  improper  any 
attempt  at  important  changes  in  them, ’ and  so  to  satisfy  ourselves 
that  the  father  is  about  to  abuse  his  parental  authority  by  seeking 
to  disturb  such  religious  convictions.  With  all  respect  to  the 
eminent  Judges  who  decided  Stourton  v.  Stourton,  we  should  decline 
to  examine  a child  of  such  very  tender  years  as  the  child  there  was. 
The  children  here  are,  or  at  all  events  the  eldest  is,  considerably 
older  than  the  boy  there  was.  But  that  case  was  the  case  of  a 
testamentary  guardian,  a case  of  mere  and  pure  trust,  which  is 
essentially  under  the  jurisdiction  of  the  Court,  and  under  a juris- 
diction always  exercised  with  the  widest  judicial  discretion.  And 
the  same  is  to  be  said  of  all  the  cases  in  which  the  Court  has  acted, 
in  the  like  manner.  In  some  of  the  cases  cited  to  us  the  Judges  in 
Ireland  did  examine  the  children,  even  where  the  father  was  the 
respondent,  but  in  the  result  left  the  father  in  possession  of  his 
legal  right  ; and  even  in  those  cases  a ground  was  laid  for  the  juris- 
diction by  reason  of  the  father’s  previous  conduct  in  respect  of 
the  children’s  education  bringing  it  within  the  category  of  ab- 
dication. It  is  not,  in  our  judgment,  necessary  further  to  examine 
those  cases,  because,  in  our  judgment,  however  weighty,  and  they 
are  very  weighty,  the  considerations  expressed  in  Stourton  v. 
Stourton  and  the  other  cases,  they  are  weighty  considerations 
for  the  father  to  deal  with,  without  being  subject  to  appeal  or 
revision  by  this  Court.  If  a good  and  honest  father,  taking  into 
consideration  the  past  teaching  to  which  his  children  have  been, 
in  fact,  subject,  and  the  effect  of  that  teaching  on  their  minds, 
and  the  risk  of  unsettling  their  convictions,  comes  to  the  conclusion 
that  it  is  right  and  for  their  welfare,  temporal  and  spiritual,  that 
he  should  take  means  to  counteract  that  teaching,  and  undo  its 
effect,  he  is  by  law  the  proper  and  sole  judge  of  that,  and  we,  as 
Judges  of  the  land,  have  no  more  right  to  sit  in  appeal  from  the 
conclusion  which  he  has  conscientiously  and  honestly  arrived  at 
than  we  should  have  to  sit  in  appeal  from  his  conclusion  as  to  the 
particular  church  his  children  should  attend,  the  particular  sermons 
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they  should  hear,  or  the  particular  religious  books  to  be  placed 
in  their  hands.  He  is  as  likely  to  judge  rightly  as  we  are  to  judge 
for  him.  At  all  events,  the  law  has  made  him,  and  not  us,  the 
judge,  and  we  cannot  interfere  with  him  in  his  honest  exercise 
of  the  jurisdiction  which  the  law  has  confided  to  him.” 

That  the  Court  has  jurisdiction  to  interfere,  even  against  the 
father’s  wishes,  to  prevent  the  religious  convictions  of  his  child 
being  interfered  with,  has  been  affirmed  in  several  modern  cases: 
In  re  Newton,  [1896]  1 Ch.  740;  In  re  McGrath,  [1893]  1 Ch.  143; 
Andrews  v.  Salt,  L.R.  8 Ch.  622.  But  the  circumstances  must  be 
such  as  satisfy  the  Court  that  there  has  been  an  abandonment  or 
abdication  of  the  paternal  right,  or  at  least  that  the  training  of  the 
child  has  imbued  it  with  such  deep  religious  convictions  that  to 
disturb  them  would  be  clearly  dangerous  to  its  moral  welfare. 

In  In  re  Grimes,  Ir.  R.  11  Eq.  465,  at  p.  471,  the  Lord  Chancellor 
says:  “The  authority  of  a father  over  his  child  is  acknowledged 
by  the  law,  and  rests  on  foundations  deeper  than  legal.  Nothing 
less  than  a coercive  case  can  justify  interference  with  it.  When 
that  case  is  presented  on  the  ground  of  conscientious  religious 
convictions,  we  must  see  that  we  are  not  dealing  with  transitory 
impressions  easily  adopted  and  readily  abandoned.  We  must 
at  least  require  that  it  be  established  with  reasonable  certainty 
that  opinions  of  this  character  have  some  root,  are  entertained 
by  a mind  of  intelligence  adequate  to  understand  their  grave  and 
solemn  importance,  and  with  stability  capable  of  adhering  to  them.” 
Again,  in  In  re  Meades  (1871),  Ir.  R.  5 Eq.  98,  at  p.  106,  Lord 
O’Hagan  says  : “To  justify  interference,  therefore,  in  such  cir- 
cumstances as  I have  described,  there  must  be,  in  the  mind,  a 
capacity  of  forming  fixed  and  distinct  religious  impressions,  and 
such  an  actual  formation  of  them,  that  the  highest  interests  of 
the  child  will  be  imperilled  by  the  attempt  to  substitute  others 
in  their  stead.  Those  interests  only  the  Court  can  regard,  and, 
in  endeavouring  to  secure  them,  it  does  not  determine  as  to  the 
relative  value  of  the  various  Christian  creeds,  or  lean  to  one  more 
than  another.  That  is  beyond  its  province,  and  it  must  deal 
amongst  them  all  with  a perfectly  equal  and  impartial  hand: 
Austin  v.  Austin  (1865),  34  Beav.  257,  263;  enforcing  the  father’s 
authority,  unless  there  be,  as  I have  said,  coercive  reason  to  the 
contrary,  but  regarding,  as  its  paramount  object,  the  welfare  of 
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the  child,  and  discharging  its  high  duty  to  them  both,  without 
assuming  or  asserting  a preference  for  any  form  of  faith.” 

In  Davis  v.  Davis  (1862),  10  W.R.  245,  Vice-Chancellor  Page 
Wood  dealt  with  the  case  of  a minor  aged  twelve  years.  His 
deceased  father  had  been  a Roman  Catholic.  His  mother  was  a 
Protestant.  The  lad  had  shewn  some  antipathy  to  Catholicism. 
The  Vice-Chancellor  examined  him  apart.  He  states  that  the 
boy  “had  unquestionably  strong  religious  impressions.”  Yet 
he  directed  that  the  boy  be  brought  up  as  a Catholic,  holding  that 
“the  case  fell  within  the  ordinary  rule.”  He  alludes  to  “the 
high  and  sacred  right  of  the  father,”  and  adds  that  interference 
with  his  wishes  would  be  most  dangerous. 

In  Re  Chillman  (1894),  25  O.R.  268,  Street,  J.,  upholds  the 
right  of  the  paternal  testamentary  guardian  to  control  the  religiou  s 
education  of  his  ward.  In  Andrews  v.  Salt,  L.R.  8 Ch.  622,  Mellish, 
L.J.,  delivering  the  judgment  of  the  Court  of  Appeal  at  p.  638,  says: 
“The  law  unquestionably  does  give  great  weight  to  the  right  of  a 
father  to  have  his  children  educated  in  his  own  religion  both  during 
his  lifetime  and  after  his  death;  and  if  a father  has  done  nothing 
to  forfeit  or  abandon  his  right  to  have  his  child  educated  in  his 
own  religion,  we  think  that  the  Court  cannot  refuse  to  order  a child 
to  be  educated  in  the  religion  of  its  father  because  we  think  that 
the  child  would  be  more  happy  and  contented  and  possibly  be 
better  provided  for  by  its  mother’s  relations.” 

In  In  re  McGrath,  [1893]  1 Ch.  143,  Lindley,  L.J.,  says  at  p. 
151  : “We  entirely  concur  in  the  observations  of  Lord  Justice 
Mellish,  in  Hawksworth  v.  Hawksworth  (1871),  L.R.  6 Ch.  539,  545, 
where  he  says : ‘ I fear  that  we  should  be  doing  much  mischief  if  we 
were  to  hold  out  encouragement  to  persons  to  think  that  if  they  get 
hold  of  a child  of  tender  years  they  may,  by  educating  it  for  a longer 
or  shorter  period  of  time  in  their  own  religion,  secure  that  the  child 
shall  be  educated  in  that  religion  instead  of  the  religion  of  its 
father.’” 

Having  regard  to  the  fact  emphasized  in  many  cases  that  even 
greater  respect  must  be  paid  by  the  Court  to  the  express  wishes 
of  the  living  father  in  regard  to  the  religious  education  of  his  children 
than  is  due  to  his  expressed  or  inferred  views  when  dead,  the  de- 
cisions in  F.  v.  F.,  [1902]  1 Ch.  688,  and  In  re  Grey,  [1902]  2 I.R. 
684,  the  most  recent  cases  I have  found,  are  instructive  upon  the 
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force  and  application  in  English  law  of  the  maxim  “ Religio  sequitur 
patrem.  ” 

Whether,  as  indicated  in  In  re  Agar-Ellis,  the  religious  views 
of  a child  of  ten  years  should  not  be  considered  and  no  personal 
examination  should  be  had,  or,  as  indicated  in  Stourton  v.  Stourton, 
Davis  v.  Davis , and  the  Irish  authorities,  such  examination  may 
or  should  take  place,  and  any  deep  religious  impressions  thus 
discovered  should  be  respected  notwithstanding  the  youth  of 
the  child  (see  The  Queen  v.  Gyngall,  at  p.  251),  the  conclusion  in 
the  present  case  must  be  the  same.  There  has  been  no  abdication 
of  the  paternal  right  to  control  the  religious  training  of  this  child. 
She  is  still  of  tender  years.  Her  religious  impressions  appear  not 
to  be  deeply  rooted.  No  serious  injury  to  the  moral  welfare  or 
the  health  of  the  child  is  reasonably  to  be  apprehended  from  a 
change  in  her  religious  training.  The  obstacles  so  often  raised 
to  the  plenary  exercise  of  the  paternal  right  do  not  here  present 
themselves. 

Moreover,  counsel  for  the  applicant  states  it  to  be  his  client’s 
intention  not  to  attempt  in  any  way  to  coerce  the  child  into  becom- 
ing a Roman  Catholic.  He  wishes  to  remove  her  from  surroundings 
where  she  will  be  further  impressed  with  views  antagonistic  to 
Catholicism.  He  intends  placing  her  in  an  educational  institution 
in  the  city  of  London,  where  she  will  not  only  receive  training, 
in  his  opinion  better  suited  to  her  future  station  in  life  than  can 
be  had  in  the  ordinary  village  public  school,  and  where  she  will 
have  opportunities  better  than  the  village  of  Wardsville  can  afford 
to  secure  a thorough  training  in  music,  but  where  she  may  also 
acquire  by  observation  and  instruction  some  accurate  knowledge 
of  the  religion  which  her  father  professes  and  in  which  her  only 
brother  is  being  educated.  Mr.  Faulds  avers  his  purpose  of  allowing 
the  girl,  when  capable  of  forming  a more  mature  judgment,  to 
determine  for  herself  what  faith  she  should  profess. 

I have  given  to  this  case,  which  presents  some  very  painful 
features,  the  most  anxious  consideration.  Exercising  upon  it 
the  best  judgment  of  which  I am  capable,  I have  reached  a clear 
conclusion  that  the  paternal  right  of  the  applicant  and  the  welfare 
of  the  child  both  concur  in  requiring  that  the  order  which  he  seeks 
be  pronounced. 

On  the  argument  counsel  for  the  respondent  urged  that,  if  I 
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should  award  the  custody  of  the  child  to  the  applicant,  I should 
require  him,  under  R.S.O.  1897,  ch.  259,  sec.  12,  sub-sec.  2,  to  pay 
to  her  an  alleged  balance  due  for  the  cost  of  bringing  up  the  child 
while  with  her.  I have  no  material  before  me  upon  which  I could 
determine  what  balance,  if  any,  is  due  to  the  respondent.  The 
applicant  does  not  admit  owing  anything. 

If  this  claim  is  not  pressed,  there  will,  in  the  circumstances, 
be  no  order  as  to  costs  of  this  motion.  But  should  the  respondent 
desire  it,  she  may  have  a reference  to  the  Master  at  London,  to 
inquire  and  report  what  sum,  if  any,  should  be  allowed  her  in 
respect  of  her  claim.  In  that  event  the  applicant  will  have  an 
order  for  his  costs  of  this  motion  to  be  set  off  pro  tanto  against 
any  sum  found  by  the  Master  to  be  due  to  the  respondent  in  respect 
of  the  cost  of  bringing  up  the  child.  The  balance  due  by  either 
party  to  the  other  after  such  set-off  is  had  will  then  be  paid,  and 
the  party  against  whom  such  balance  is  found  will  pay  the  costs 
of  the  reference. 


Isabella  Gibbs  appealed  from  the  order  of  Anglin,  J.,  and  her 
appeal  was  heard  by  a Divisional  Court  composed  of  Falcon- 
bridge,  C.J.K.B.,  Magee  and  Mabee,  JJ.,  on  the  29th  May,  1906. 

W.  A.  McM aster,  for  the  appellant.  The  appellant  elected 
not  to  take  a reference  under  the  order,  the  respondent  being 
worthless.  The  evidence  shews  abandonment.  On  the  question 
of  abandonment,  reference  to  Thomas  v.  Roberts  (1850),  3 De  G. 
& Sm.  758;  Lyons  v.  Blenkin  (1821),  Jac.  245;  Hill  v.  Hill  (1862), 
31  L.J.  Ch.  505.  The  evidence  shews  that  it  would  not  be  for 
the  welfare  of  the  child  to  transfer  her  to  the  custody  of  her  father. 
Reference  to  Thomasset  v.  Thomasset,  [1894]  P.  295;  In  re  McGrath, 
[1893]  1 Ch.  143;  In  re  Nevin,  [1891]  2 Ch.  299;  Hill  v.  Hill,  31 
L.J.  Ch.  505  ; Andrews  v.  Salt,  L.R.  8 Ch.  622.  The  child’s  health 
will  be  best  safeguarded  by  leaving  her  with  her  grandmother.  See 
Re  Kinne  (1870),  5 P.R.  184;  Re  Ferguson  (1881),  8 P.R.  556  ; In 
re  Scott  (1879),  ib.  58.  The  Court  will  not  interfere  where  there  is 
religious  conviction  on  the  part  of  the  child:  In  re  Newton,  [1896]  1 
Ch.  753;  Stourton  v.  Stourton,  8 D.M.  & G.  760;  Andrews  v.  Salt, 
L.R.  8 Ch.  622;  In  re  Meades,  Ir.  R.  5 Eq.  98;  In  re  Grimes, 
Ir.  R.  11  Eq.  465;  In  re  Agar-Ellis,  24  Ch.  D.  317.  The  child  has 
been  abandoned  by  the  parent,  and  under  R.S.O.  1897,  ch.  259, 
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sec.  12,  the  Court  should  refuse  to  enforce  his  right  to  custody. 
At  the  least  there  should  be  a condition  of  payment  of  the  cost  of 
maintenance. 

W.  E.  Middleton,  for  the  father.  The  order  has  been  acted 
on,  and  the  child  has  made  the  change  happily.  The  child  has 
had  no  religious  education,  and  cannot  be  said  to  have  convictions. 
I rely  on  the  judgment  and  the  cases  cited  therein,  with  the  addition 
of  one  as  to  what  constitutes  unfitness — The  Queen  v.  Barnardo, 
[1891]  1 Q.B.  194.  R.S.O.  1897,  ch.  168,  is  confined  to  contro- 
versy between  father  and  mother.  R.S.O.  1897,  ch.  259,  the 
Children’s  Protection  Act,  does  not  apply  to  this  child:  see  sec.  7. 

McMaster  replied  as  to  the  facts. 


D.  C. 
1906 

Re 

Faulds. 


Falconbridge,  C.J.  (at  the  conclusion  of  the  argument): — 
It  is  perfectly  clear  that  R.S.O.  1897,  ch.  259,  has  no  application. 
We  cannot  impose  upon  the  father  terms  as  to  payment  of  the 
cost  of  maintenance  of  the  child.  We  fail  to  find  anything  to 
criticize  in  the  judgment  appealed  against  either  as  to  the  law  or 
upon  the  facts,  and,  entirely  agreeing  with  it,  we  must  dismiss  the 
appeal  with  costs. 


Magee  and  Mabee,  JJ.,  concurred. 


E.  B.  B. 
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[IN  CHAMBERS.] 

Re  Johnston  and  Smith. 

Will — Construction—  “ Dying  Without  Issue  ” — Vested  Estate  on  Birth  of  Child — 
Absolute  Estate  in  Fee. 

A testatrix,  by  her  will,  gave  certain  real  estate  to  an  adopted  daughter; 
but  in  the  event  of  her  “dying  without  issue’’  the  devise  was  to  lapse. 
There  was  no  devise  over: — 

Held,  that  “dying  without  issue”  meant  without  a child  being  born;  and 
therefore,  on  the  birth  of  a child,  the  devise  became  absolute. 

On  a sale  of  land  by  one  Bella  Johnston,  a question  was 
raised  as  to  her  title  thereto  under  the  will  of  one  Matilda  A. 
McCrone,  deceased.  A motion  was  thereupon  made  under 
Consolidated  Rule  938,  for  the  construction  of  the  will. 

The  testatrix  died  on  the  12th  January,  1901. 

By  her  will,  dated  the  7th  February,  1900,  she  gave  all  her 
real  and  personal  estate  upon  the  following  trusts: — 

She  first  directed  the  payment  of  her  just  debts  and  funeral 
expenses,  and  proceeded: — 

“2.  I give  to  my  adopted  daughter  Bella,  wife  of  Robert  W. 
Johnston,  the  East  street  houses  Nos.  , for  her  sole  use  and 

benefit  forever. 

3.  To  apply  the  rents  of  the  balance  of  the  estate  to  the  main- 
tenance of  my  daughter  May,  until  she  attains  the  age  of  twenty- 
five  years.  When  she  attains  the  age  of  twenty-five  years,  I give 
to  her  the  rest  and  residue  of  all  my  estate,  real  and  personal, 
for  her  own  use  forever. 

4.  In  the  event  of  my  adopted  daughter  Bella  dying  without 
issue,  all  her  interest  in  my  estate  shall  lapse. 

5.  In  the  event  of  the  death  of  my  daughter  May  before  attain- 
ing the  age  of  twenty-five  years,  unmarried,  or  married,  but  without 
issue,  all  her  interest  in  my  estate  shall  be  divided  equally  among 
my  brothers  George  H.  McMullen,  Samuel  B.  McMullen,  Alfred 
L.  McMullen,  and  my  sister  Sophia  Platt.  The  issue  of  such 
person  now  or  hereafter  to  become  deceased  shall  receive  their 
parents’  share.” 

She  appointed  Edward  McCrone  and  Henry  Thornton  her 
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executors  and  the  guardians  of  the  person  of  her  daughter  until 
she  attained  the  age  of  twenty-five  years. 

The  motion  was  for  a declaration  as  to  whether  Bella 
Johnston  was  entitled  to  the  two  East  street  houses  in  fee 
simple,  or  as  what  estate  she  took  therein. 

Bella  Johnston  had  issue,  one  child,  Robert  Wilbur  Johnston, 
born  on  28th  June,  1903. 

May  McCrone  attained  the  age  of  twenty-five  years  on  the 
1st  May,  1905. 

The  motion  was  heard  before  Boyd,  C.,  sitting  in  Chambers, 
on  February  8th,  1906. 

Shirley  Denison,  for  the  applicant. 

No  one  contra. 

May  26.  Boyd,  C.: — The  words  used  in  this  will,  “ dying  without 
issue”  or  “children,”  are  of  flexible  or  ambiguous  character:  Re 
Chant,  [1900]  2 Ch.  345;  Re  Booth,  [1900]  1 Ch.  768. 

In  Re  Hambleton,  W.  N.  1884  p.  157,  the  words,  “die  with- 
out children,”  were  construed  by  Bacon,  V.-C.,  as  signifying  “die 
without  having  had  a child.”  This  case  is  noted  in  Theobald 
on  Wills,  6th  ed.,  618.  Whereas  in  Re  Booth  the  same  words  were 
read  by  Mr.  Justice  Byrne  as  meaning  “dying  without  leaving 
children.”  In  that  case  there  was  a gift  over  to  persons  named, 
who  were  indicated  as  the  objects  of  the  testator’s  bounty. 

In  the  present  case  there  is  no  gift  over,  but  a declaration 
that  if  the  adopted  daughter  (the  vendor)  to  whom  the  property 
has  been  previously  given  for  her  own  sole  use  and  benefit  forever, 
“die  without  issue,  all  her  interest  shall  lapse.”  Byrne,  J.,  admits 
that  the  construction  is  of  difficulty,  and  is  open  to  two  considera- 
tions, to  one  of  which  he  does  not  give  effect:  That  is,  that  there 
is  a general  rule  in  favour  of  making  an  absolute  vesting  as  soon 
as  possible,  especially  when  it  is  intended  to  enable  the  parent 
to  make  some  provision  for  the  family:  Re  Booth,  [1900]  1 Ch. 
768,  at  p.  770. 

That  consideration  appears  to  me  to  outweigh  the  other  con- 
struction in  construing  this  will,  which  contains  no  gift  over.  I 
would  read  this  will  as  giving  an  absolute  estate  in  fee  to  her  adopted 
daughter  upon  the  child  being  born,  which  happened  after  the  will 
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was  made  and  after  the  death  of  testatrix  in  1903.  This  con- 


1906  struction  is  favoured  by  Jeffreys  v.  Conner  (I860),  28  Beav.  328; 

re  and  see  Weakley  doe  d.  Knight  v.  Rugg  (1797),  7 T.R.  326. 
Johnston 

and  G.  F.  H. 

Smith. 


C.  A. 
1906 

May  26. 


[IN  THE  COURT  OF  APPEAL.] 
The  King  v.  Wilkes. 


Criminal  Law  — Necessaries  for  Wife  — Omission  of  Husband  to  Provide  — 
Provision  by  Others — Injury  to  Health — Necessity  for  Proof  of — Criminal 
Code,  secs.  210  (2)  215 — Conviction  Quashed. 

Under  sec.  210,  sub-sec.  (2),  of  the  Criminal  Code,  which  deals  with  the  non- 
support of  a wife  by  a husband  when  a legal  duty  exists  on  the  husband’s 
part  to  provide  necessaries  for  his  wife,  the  criminal  responsibility  for  the 
omission  to  do  so  only  arises  when  it  is  proved  either  that  her  death  has 
been  caused  or  her  life  endangered,  or  her  health  is  permanently  injured 
or  likely  to  be  by  such  omission. 

Where,  therefore,  the  husband  was  convicted  on  the  charge  of  having  “un- 
lawfully omitted,  without  lawful  excuse,  to  supply  his  wife  and  child  with 
the  necessaries  of  life,  whereby  the  health  of  each  of  them  became,  and 
was  and  is  likely  to  become,  permanently  injured,”  and  the  evidence 
showed  that  the  wife  and  child  were  living  with  the  wife’s  mother,  who 
supplied  all  her  needs: — 

Held,  that  the  charge  was  not  sustained,  and  the  conviction  was  quashed. 


This  was  a case  stated  by  the  junior  Judge  of  the  county  of 
Wentworth,  exercising  criminal  jurisdiction  under  Part  LIV.  of 
the  Criminal  Code,  1892,  setting  forth  that  Thomas  C.  Wilkes, 
the  defendant,  was  charged  before  the  police  magistrate  for  the 
city  of  Hamilton  with  “criminal  non-support”  of  his  wife  and 
child;  that  he  elected  to  be  tried  before  the  Judge,  and  was  found 
guilty;  that  sentence  was  suspended,  and  he  was  ordered  to  pay 
$3.50  per  week  to  his  wife,  and  $10.00  costs  to  the  solicitor  for  the 
private  prosecutor,  till  the  case  stated  should  be  disposed  of; 
that  the  said  Thomas  C.  Wilkes  married  the  complainant  in  1901; 
that  they  lived  together  as  man  and  wife  till  August,  1902,  when 
the  wife  left  the  husband;  that  the  Judge  found'  that  she  was 
justified  in  living  apart  from  him;  that  she  and  her  child  went  to 
live  with  her  mother,  upon  whose  charity  they  have  since  been 


XII.] 


ONTARIO  LAW  REPORTS. 


265 


and  are  now  dependent,  and  on  account  of  such  charity  they  have 
suffered  no  privation,  but  she  has  no  means  of  support  of  her  own; 
that  the  defendant  is  a working  man,  and  earns  30  cents  per  hour, 
and  usually  works  50  hours  per  week. 

The  question  asked  the  Court  was,  whether  upon  these  facts, 
a conviction  could  be  supported,  in  the  absence  of  proof  that  the 
wife  was  actually  in  need  of  food,  clothing  and  shelter. 

On  May  11th,  1906,  the  case  was  heard  before  Moss,  C.J.O., 
Osler,  Garrow,  Maclaren,  and  Meredith,  JJ.A. 

J.  L.  Counsell,  for  the  defendant.  Under  sec.  210  of  the  Code 
it  must  be  shewn  that  the  refusal  of  the  husband  to  provide  his  wife 
with  necessaries  has  caused  her  death,  or  that  her  life  is  endangered, 
or  her  health  is  or  is  likely  to  be  permanently  injured  thereby.  In 
Regina  v.  Bouwian  (1898),  3 Can.  Crim.  Cas.  410,  it  is  laid  down 
that  the  words  “ permanently  injured”  have  no  technical  meaning, 
but  it  is  purely  a question  of  fact  whether  or  not  there  is  such 
permanent  injury;  and  in  Regina  v.  Nasmith  (1877),  42  U.C.R. 
242,  where  the  charge  laid  was  the  omission  to  provide  the  wife 
with  necessary  food,  clothing  and  lodging  for  her  sustenance,  it 
was  held  that  this  was  a question  of  fact  which  must  be  supported 
by  the  evidence.  Here  the  evidence  clearly  establishes  that  she 
was  not  in  need,  for  that  all  her  wants  were  supplied  by  her  mother, 
with  whom  she  lived.  The  conviction  cannot,  therefore,  be  sup- 
ported. 

G.  S.  Kerr,  for  the  private  prosecutor.  The  question  admit- 
tedly is  one  of  fact,  and  is  one  for  the  decision  of  the  trial  Judge. 
The  Court  cannot  review  the  evidence.  They  must  assume  that 
the  fact  has  been  proved;  and  so  far  as  the  defendant  is  concerned, 
his  wife  is  in  want  of  such  necessaries.  This  is  not  open  to  defen- 
dant in  a case  reserved.  His  proper  remedy,  if  dissatisfied  with 
the  finding,  is  to  have  appealed  to  the  sessions. 

May  26.  The  judgment  of  the  Court  was  delivered  by  Osler, 
J.A.: — The  charge  or  indictment  upon  which  the  accused  was 
tried  is  dated  the  13th  day  of  February,  1906,  and  after  setting 
forth  that  he  had  been  committed  for  trial  for  an  offence  triable 
by  the  Judge  under  the  provisions  of  Part  LIV.  of  the  Criminal 
Code,  and  had  elected  to  be  tried  therefor  before  a Judge  without 
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the  intervention  of  a jury,  stated  such  offence  as  follows:  “For 

that  the  said  Thomas  C.  Wilkes,  at  Hamilton,  in  the  said  county, 
for  several  months  last  past,  did  unlawfully  omit,  without  lawful 
excuse,  to  supply  his  wife  and  child  with  the  necessaries  of  life, 
whereby  the  health  of  each  of  them  became,  and  was,  and  is  likely 
to  become,  permanently  injured.” 

Presumably  this  is  what  is  meant  by  the  expression  “criminal 
non-support”  used  in  the  stated  case. 

The  offence  charged  is  created  by  sec.  210,  sub-sec.  (2)  of  the 
Code,  which  enacts  that  “every  one  who  is  under  a legal  duty  to 
provide  necessaries  for  his  wife,  is  criminally  responsible  for  omit- 
ting, without  lawful  excuse  to  do  so,  if  the  death  of  his  wife  is  caused, 
or  if  her  life  is  endangered,  or  her  health  is  or  is  likely  to  be,  per- 
manently injured  by  such  omission”;  and  sec.  215,  as  amended 
by  the  Act  of  1893,  enacts  that  “every  one  is  guilty  of  an  indictable 
offence  and  liable  to  three  years’  imprisonment  who,  being  bound 
to  perform  any  duty  specified  in  sec.  210,  without  lawful  excuse 
neglects  or  refuses  to  do  so,  unless  the  offence  amounts  to  culpable 
homicide.  ” 

The  case  states  the  facts  in  evidence  upon  which  the  learned 
Judge  acted  in  convicting  the  accused. 

We  cannot  interfere  merely  on  the  ground  that  a conviction 
is  against  the  weight  of  evidence:  Regina  v.  Bowman,  3 Can.  Crim. 
Cas.  410.  But  if  there  is  no  evidence  to  bring  the  charge  within  the 
terms  of  the  Code,  the  conviction  is  contrary  to  law,  and  cannot 
be  sustained. 

Assuming  that  under  the  circumstances  a legal  duty  was  cast 
upon  the  husband  to  provide  necessaries  for  the  wife,  facts  must 
be  found  which  create  the  criminal  responsibility  for  the  omission 
to  perform  it,  and  these  facts  are  either  that  the  death  of  the  wife 
has  been  caused  (which  gives  rise  to  a prosecution  of  a different 
nature  from  that  now  in  question),  or  that  her  life  is  endangered, 
or  that  her  health  is  or  is  likely  to  be  permanently  injured  by  such 
omission.  These  conditions  of  criminal  responsibility  are  expressly 
provided  by  sec.  210. 

It  was,  therefore,  necessary  to  allege,  and  is  alleged  in  the 
charge,  that  the  wife’s  health  was,  or  was  likely  to  be,  permanently 
injured  by  the  accused’s  neglect  of  duty,  but  this  fact  was  not 
found  and  could  not  have  been  found  by  the  learned  Judge,  because 
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there  was  no  evidence  whatever  of  it.  On  the  contrary,  it  is  found 
that  the  wife  had  “suffered  no  privation” — that  is  to  say,  that 
she  was  not  in  want,  because  her  needs  had  been  supplied  by  her 
mother,  with  whom  she  was  living.  Unless  the  husband’s  omission 
to  perform  his  legal  duty  when  it  exists  causes  danger  to  the  wife’s 
life,  or  permanent  or  probably  permanent,  injury  to  her  health, 
there  is  no  criminal  responsibility  on  his  part:  Regina  v.  Nasmith 
42  U.C.R.  242.  And  the  fact  that  she  is  maintained  by 
the  charity  of  others  or  gains  her  livelihood  by  her  own  means  or 
exertions  forms  no  ground  for  a prosecution  under  the  Code,  which 
was  not  intended  as  a means  of  enforcing  the  husband’s  civil  re- 
sponsibility for  the  wife’s  necessaries  either  at  her  own  instance 
or  that  of  those  who  supply  them.  She  may  proceed  against  him 
in  a proper  case  under  “The  Deserted  Wives’  Maintenance  Act,” 
R.S.O.  1897,  ch.  167,  but  the  Criminal  Code  cannot  be  prayed  in 
aid,  as  here  it ’seems  to  have  been,  of  an  order  made  under  that 
Act.  The  conviction  must  therefore  be  quashed. 
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Corbett  y.  Corbett. 


Improvements — Demand  of  Possession — Subsequent  Improvements — Mistake 
of  Title — Delay  in  Bringing  Action — Lien. 

The  defendant  and  a life  tenant  of  certain  lands  lived  together  thereon,  the 
defendant  bona  fide  believing  that  the  land  was  or  would  be  hers  on  the 
life  tenant’s  death.  After  the  life  tenant’s  death  the  defendant  continued 
living  on  the  land  and  made  improvements  thereon.  About  a year  and  a 
half  after  the  life  tenant’s  death  the  defendant  was  served  with  a notice 
demanding  possession,  and  stating  that  unless  possession  was  given  within 
a reasonable  time  a writ  would  be  issued.  No  action  was  taken  upon  the 
demand,  and  the  defendant,  who  was  an  illiterate  woman,  remained  in 
possession,  and  under  such  belief  of  title  continued  to  make  improvements; 
and  it  was  not  until  some  seven  years  afterwards,  when  another  notice 
had  been  served  on  her,  that  an  action  was  brought  to  recover  possession, 
the  bulk  of  the  improvements  having  been  made  during  the  period  between 
the  two  notices: — 

Held , that  under  the  circumstances  the  defendant  was  entitled  to  the  value 
of  her  improvements. 


This  was  an  action  brought  to  recover  possession  of  certain 
lands  and  for  mesne  profits,  tried  before  Mabee,  J.,  without  a 
jury,  at  Ottawa,  on  June  12th,  1906. 

The  defendant  denied  the  plaintiff’s  title,  and  counterclaimed 
in  the  event  of  the  plaintiff  being  held  entitled  to  recover  for  the 
value  of  improvements  made  by  him  under  a mistake  of  title. 

The  facts  are  stated  in  the  judgment. 

M.  J.  Gorman,  K.C.,  and  A.  E.  Lussier,  for  the  plaintiff. 

G.  F.  Henderson,  for  the  defendant. 


June  20.  Mabee,  J.: — At  the  trial  I disposed  of  the  questions 
arising  in  this  action  save  as  to  what  rights  the  defendant  had 
under  the  statute  for  improvements  made  under  mistake  of  title. 

The  defendant  made  the  improvements  in  good  faith  and  under 
circumstances  that  entitled  her  to  a reference  to  ascertain  the 
amount,  she  supposing  that  after  the  death  of  the  tenant  for  life 
the  property  would  belong  to  her  under  her  husband’s  will,  and, 
acting  under  this  mistake,  is  said  to  have  expended  moneys  in  im- 
provements during  the  lifetime  of  May  Corbett,  who  owned  the 
life  estate,  I think  she  is  entitled  to  have  an  account  of  these  ex- 
penditures taken. 
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The  case  cited  for  the  plaintiff  of  Re  Smith’s  Trusts  (1883), 
4 O.R.  518,  is  authority  that  repairs  made  by  the  tenant  for  life, 
however  substantial  and  lasting,  are  not  within  the  statute,  but 
that  is  not  this  case;  here  the  defendant  was  living  upon  the  property 
with  the  life  tenant,  and  the  expenditures  are  said  to  have  been 
made  by  the  defendant  and  not  by  the  life  tenant,  and  I think 
were  made  under  the  mistaken  belief  that  the  property  either 
was  hers  or  would  be  hers  upon  the  death  of  May  Corbett.  The 
latter  died  in  August,  1896,  and  during  various  years  down  to 
1905  the  defendant  and  her  daughter,  who#  resided  with  her,  have 
made  permanent  improvements. 

On  February  18th,  1898,  a notice  was  served  upon  the  defendant 
at  the  instance  of  the  plaintiff  to  the  effect  that  he  demanded 
possession,  and  that  unless  such  possession  was  given  quietly 
within  a reasonable  time  he  would  be  compelled  to  issue  a writ 
of  ejectment  without  further  notice. 

The  defendant  denied  ever  receiving  such  a notice,  but  it  was 
shewn  that  on  the  19th  of  February  Mr.  McCracken,  acting  for 
the  defendant,  wrote  the  following  letter  to  the  plaintiff’s  solicitor: 

“I  understand  that  you  are  acting  for  some  person  named  James 
Corbett,  who  assumes  to  claim  some  property  occupied  by  Mrs. 
Ellen  Corbett  on  the  corner  of  Dalhousie  and  Redpath  streets. 
Will  you  kindly  call  and  see  me  with  reference  to  the  matter,  or 
let  me  know  when  I can  see  you  to  ascertain  how  the  claim  is  being 
j made?” 

The  defendant  is  unable  to  read  or  write,  and  from  defects  of 
memory  that  were  apparent  during  her  examination,  I think  she 
had  entirely  forgotten  about  receiving  the  notice  or  consulting  her 
solicitor  about  it. 

Nothing  further  was  done,  no  information  was  supplied  or  par- 
ticulars given  of  the  claim,  and  the  next  the  defendant  heard  of 
the  matter  was  a written  demand  for  possession  served  upon  her 
on  February  18th,  1905,  and  during  this  seven  years  the  bulk  of  the 
improvements  were  made. 

The  writ  was  issued  on  September  16th,  1905,  and  it  does  not 
appear  that  any  expenditures  were  made  between  February  and 
September,  1905.  The  plaintiff  contends  that  the  defendant  cannot 
be  allowed  for  expenditures  made  after,  and  in  the  face  of,  his 
notice  of  February,  1898. 
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The  only  case  cited  in  support  of  this  contention  was  O’Grady 
v.  McC affray  (1882),  2 O.R.  309.  There  the  claimant  of  certain 
lands  commenced  an  action  of  ejectment  in  which  he  afterwards 
entered  a nolle  prosequi,  and  later  on  commenced  a second  action 
for  the  recovery  of  the  lands,  the  defendant  claiming  compensation. 
It  was  held  that-  he  was  entitled  to  improvements  made  prior  to  the 
commencement  of  the  first  action,  and  for  those  made  between 
the  nolle  prosequi  and  the  commencement  of  the  second  action, 
but  not  for  those  during  the  pendency  of  the  first  or  since  the  com- 
mencement of  the  second  action. 

The  words  of  the  statute  (R.S.O.  1897,  ch.  119,  sec.  30)  &re  : 
"In  every  case  in  which  a person  makes  lasting  improvements  on 
land  under  tine  belief  that  the  land  is  his  own  . . . shall  be  entitled 
to  a lien,  etc.  ” 

It  is  said  in  Chandler  v.  Gibson  (1901),  2 O.L.R.  442,  that  the 
intention  of  the  statute  seems  to  be  to  make  it  a question  in  each 
case  for  the  tribunal  to  determine  whether  the  person  claiming 
for  the  improvements  made  them  under  the  bond  fide  belief  that 
the  land  was  his  own. 

In  my  view,  the  receipt  of  this  notice  by  the  defendant  is  an 
element  in  determining  the  bona  fides  of  her  belief,  but  does  not 
necessarily  debar  her  from  compensation  for  improvements  made 
since  its  service  upon  her.  The  notice  states  that  unless  she  gives 
up  possession  within  a "reasonable  time”  a writ  will  issue,  and 
doubtless  if  the  matter  had  then  been  prosecuted  and  a writ  issued 
within  a "reasonable  time,”  so  that  there  was  some  connection 
between  the  notice  and  the  action,  the  defendant  would  not  have 
been  entitled  for  improvements  made  after  the  service  upon  her 
of  the  notice,  as  that  might  fairly  be  regarded  as  the  beginning 
of  the  litigation,  but  here  nearly  eight  years  elapsed  before  the 
writ  was  issued,  and  exactly  seven  years  between  the  service  of 
the  first  and  second  demands. 

In  view  of  this  delay,  and  no  explanation  having  been  given 
to  the  defendant  or  her  solicitor  of  how  the  plaintiff  claimed  title, 
I think  it  was  not  unreasonable  for  the  defendant  to  continue 
under  the  belief  that  the  land  was  hers.  In  this  case  a search  in 
the  registry  office  would  not  disclose  any  defect  in  the  defendant’s 
title— the  difficulty  all  arose  over  the  will  of  Martin  Corbett,  made 
in  1861,  which  provided  that,  subject  to  the  life  estate  of  his  widow, 
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the  land  should  go  to  the  “eldest  son  of  Michael  Corbett.”  The 
defendant  claimed  under  the  will  of  her  husband,  believing  him  to 
be  the  eldest  son  of  Michael — in  this  she  appears  to  have  been  mis- 
taken. 

Under  these  circumstances,  the  notice  of  February,  1898, 
could  in  no  way  fairly  be  regarded  as  establishing  that  it  was 
not  reasonable  for  the  defendant  to  continue  under  the  impression 
that  the  property  was  hers.  Some  of  the  moneys  expended  were 
said  to  be  those  of  a widowed  daughter  of  the  defendant  living 
with  her.  The  facts  are  not  sufficiently  before  me  to  dispose  of 
the  contention  raised  by  the  plaintiff  that  the  defendant  cannot 
claim  for  those  moneys  ; the  Master  will  consider  that. 

In  the  result,  then,  the  reference  will  be  to  the  Master  at  Ottawa 
to  ascertain  what  sum  the  defendant  is  entitled  to  for  improve- 
ments upon  the  property  in  question,  including  the  moneys  ex- 
pended by  the  daughter,  if  the  Master  considers  they  were  expended 
under  circumstances  entitling  the  defendant  to  claim  for  them. 
The  Master  will  also  take  an  account  of  the  rents  and  profits  charge- 
able against  the  defendant.  The  latter  will  be  declared  entitled 
to  a lien  for  the  balance  found  in  her  favour,  if  any. 

The  costs  of  the  reference,  if  the  parties  cannot  agree  upon  the 
amounts,  will  be  reserved  until  after  the  Master  has  made  his 
report.  There  will  be  no  costs  of  the  action,  success  being  divided, 
the  defendant  denying  the  plaintiff’s  title  and  the  plaintiff  resisting 
the  claim  for  compensation. 
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Cartwright  y.  Cartwright. 


Life  Insurance — Benefit  Certificate — Attempt  to  Change  Beneficiary — Necessity 
of  Consent  Thereto — Trust — Application  of  Existing  Law — 47  Viet.  ch.  20, 
secs.  5 & 6 (0.) — 48  Viet.  ch.  28,  sec.  1,  sub-sec.  3 (O.) — R.S.O.  1897,  ch. 
203,  sec.  160. 

Under  an  insurance  certificate  for  S3 ,000  issued  by  a society  in  1882,  the 
insured’s  wife  was  made  the  beneficiary,  and  the  certificate  was  delivered 
to  her  and  always  remained  in  her  possession.  In  1886  the  husband  pur- 
ported to  surrender  the  certificate,  procuring  another  one  to  be  issued  in 
favour  of  his  son  and  daughter,  which  was  delivered  to  the  daughter,  who 
had  always  retained  it.  In  1887  the  wife  procured  a divorce  from  her 
husband,  which  was  admitted  to  be  invalid;  and  in  1889  the  husband 
went  through  a form  of  marriage  with  one  E.,  when  he  purported  to  sur- 
render the  last  mentioned  certificate,  procuring  another  one  to  be  issued 
in  E.’s  favour,  to  whom  it  was  delivered,  and  who  always  retained  possession 
of  it.  On  the  husband’s  death  a claim  made  by  E.  was  settled,  and  the 
question  was  as  to  the  rights  of  the  wife  and  children  under  the  respective 
certificates: — 

Held,  that  under  the  statute  then  in  force,  47  Viet.  ch.  20  (O.),  the  first  cer- 
tificate became  a trust  in  the  wife’s  favour,  over  which,  so  long  as  she  lived, 
the  husband  had  no  control  except  under  secs.  5 and  6 of  that  Act,  which, 
however,  did  not  empower  him  to  surrender  and  replace  it  by  another, 
for  this  only  could  be  done  with  the  wife’s  consent  under  48  Viet.  ch.  28 
sec.  1,  sub-sec.  3 (O.),  and  that  the  wife’s  rights  were  not  affected  by  sub- 
sec. 5 of  sec.  160  R.S.O.  1897,  the  assured  not  having  availed  himself  of 
the  power  conferred  by  that  section. 


This  was  the  trial  of  an  issue  directed  to  determine  whether 
certain  insurance  moneys  which  had  been  paid  into  court  were  the 
property  of  the  plaintiff  or  the  defendants. 

The  issue  was  tried  before  Teetzel,  J.,  at  Toronto,  on  June 
12th,  1906. 

J.  B.  Clarke,  K.C.,  and  C.  Swabey,  for  the  plaintiff. 

C.  A.  Moss,  for  the  defendants. 

On  the  19th  of  April,  1882,  an  insurance  benefit  certificate 
was  issued  by  the  supreme  court  of  the  Independent  Order  of 
Foresters  to  Calvin  Cartwright  for  $3,000,  specified  amounts  thereon 
being  payable  in  case  of  total  and  permanent  disability,  and  on 
each  birthday  on  and  after  he  should  attain  seventy  years  of  age, 
and,  on  his  death,  the  amount  then  payable  under  the  policy, 
was  made  payable  to  his  widow,  the  plaintiff.  This  policy  was,  at 
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the  time  of  its  issue,  delivered  by  the  insured  to  the  plaintiff,  and 
had  been  in  her  possession  ever  since. 

On  the  16th  December,  1886,  the  insured  purported  to  surren- 
der the  certificate  so  issued,  and  procured  another  one  to  be  issued 
making  by  indorsement  the  amount  thereunder  payable  as  follows: 
$1,000  to  his  son  Wallace  Eugene  Cartwright,  and  $2,000  to  his 
daughter  Alice  J.  Taylor,  then  Alice  J.  Kramer,  and  which  he 
delivered  to  the  daughter,  and  it  had  been  in  her  possession  ever 
since. 

In  February,  1887,  the  plaintiff,  Lucy  Cartwright,  obtained  a 
decree  of  divorce  from  Calvin  Cartwright  in  the  State  of  Nebraska, 
but  which  divorce  it  was  admitted  was  invalid. 

Calvin  Cartwright  subsequently  went  through  a form  of 
marriage  with  one  Marie  Eneis,  and,  on  the  18th  March,  1889,  he 
purported  to  surrender  the  second  certificate,  and  procured  another 
one  to  be  issued  making  by  indorsement  the  amount  payable  to 
his  alleged  wife  Marie  Eneis.  This  was  delivered  to  Marie  Eneis, 
and  had  been  in  her  possession  ever  since. 

During  his  lifetime  Calvin  Cartwright  received  two  instal- 
ments of  $300  each,  paid  on  his  seventy  and  seventy-first  birth- 
days,  leaving  $2,450  payable  under  the  insurance. 

On  the  30th  April,  1904,  an  action  was  brought  by  the  said 
Wallace  Eugene  Cartwright,  Alice  J.  Taylor  and  Lucy  Cartwright, 
against  the  supreme  court  of  the  Independent  Order  of  Foresters,  to 
recover  the  amount  claimed  to  be  due  in  respect  of  the  insurance. 
In  January,  1905,  an  agreement  was  come  to  between  the  plaintiff,, 
defendants,  and  Marie  Eneis,  whereby  it  was  agreed  that 
j;  of  the  sum  then  due,  $2,370,  being  the  amount  of  the  insurance 
with  interest,  $500  thereof  was  to  be  paid  to  Marie  Eneis, 
and  the  balance,  $1,870,  was  to  be  paid  to  the  plaintiff’s, 
solicitors,  which  was  accordingly  done.  Lucy  Cartwright  and 
Wallace  Eugene  Cartwright  and  Alice  J.  Taylor  were  unable 
to  agree  as  to  who  was  entitled  to  the  said  sum,  and  an  order  was 
obtained  directing  the  amount  to  be  paid  into  court,  and  that 
an  issue  should  be  tried  to  determine  the  same,  in  which 
Lucy  Cartwright  was  to  be  plaintiff  and  the  brother  and  sister 
defendants. 

The  learned  Judge  reserved  his  decision,  and  subsequently 
delivered  the  following  judgment. 
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June  22.  Teetzel,  J.: — I think  the  rights  of  the  parties  must 
be  determined  by  the  state  of  the  law  on  16th  December,  1886, 
the  date  when  the  assured  attempted  to  change  the  beneficiaries 
from  his  wife,  the  plaintiff,  to  his  children,  the  defendants.  Min- 
geaud  v.  Packer  (1891),  21  O.R.  267,  followed  by  Neilson  v.  Trusts 
Corporation  of  Ontario  (1894),  24  O.R.  517,  and  Re  Harrison  (1899), 
31  O.R.  314,  abundantly  establishes  that  under  the  statute  then 
in  force  (47  Viet.  ch.  20)  the  first  certificate  became  a trust  in 
favour  of  the  plaintiff,  and  ceased,  so  long  as  she  lived,  to  be 
under  the  control  of  the  husband  except  under  the  provisions  of 
secs.  5 and  6 of  that  Act,  which,  however,  did  not  authorize  him 
to  surrender  the  first  certificate  and  replace  it  by  the  second.  This 
could  only  be  done  with  her  consent,  under  48  Viet.  ch.  28,  sec.  1, 
sub-sec.  3. 

Mr.  Moss  argued  with  great  ingenuity  that  the  subsequent 
Act,  59  Viet.  ch.  45,  sec.  2,  now  R.S.O.  1897,  ch.  203,  sec.  160,  which 
supersedes  the  effect  of  Mingeaud  v.  Packer,  is  declaratory,  and 
that  the  effect  of  sub-sec.  5 of  sec.  160  is  to  validate  the  second 
certificate  and  declaration  in  favour  of  the  children  as  against 
the  wife. 

I am  unable  to  adopt  this  construction.  Sub-sec.  5 reads  as 
follows: 

“(5).  This  section  shall  apply  not  only  to  any  future  contract 
of  insurance,  and  to  any  declaration  made  on  or  relating  to  any 
such  contract,  but  also  to  any  contract  heretofore  issued,  and 
declaration  heretofore  made.” 

Before  59  Viet.  ch.  45,  there  was  not,  without  consent  of  the 
wife,  who  had  been  named  beneficiary,  any  powder  “wholly  to 
divest”  the  right  so  acquired  by  her. 

I think  the  proper  construction  to  be  given  to  sub-sec.  5 is  that 
the  powers  given  by  sub-secs.  1 and  2 of  sec.  160  may  be  exercised 
with  reference  to  any  contract  heretofore  issued  or  declaration 
heretofore  made,  and  not  that  any  such  contract  or  declaration 
shall  be  valid  notwithstanding  that  at  the  time  it  was  issued  or 
made  it  was  not  in  accordance  with  existing  law. 

The  construction  contended  for  would  result  in  an  interference 
with  the  vested  interests  of  the  plaintiff,  and,  unless  the  language 
of  the  legislature  is  very  explicit,  no  such  construction  should  be 
adopted. 
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While  the  section  in  question  is  in  part  retrospective,  one  should 
not  give  a larger  retrospective  power  to  it  than  one  can  plainly 
see  the  legislature  intended;  and  I confess  I can  see  no  intention 
to  do  more  than  confer  the  additional  power  on  the  assured  which 
may  be  thereafter  exercised  with  reference  not  only  to  future  but 
to  past  contracts  and  declarations.  The  assured  did  not  avail 
himself  of  this  power,  and  the  plaintiff’s  rights  under  the  first  policy 
have  not  been  divested. 

The  plaintiff  is  not,  in  my  opinion,  estopped  either  by  the 
agreement  of  separation  or  the  invalid  divorce. 

Judgment  will  therefore  direct  payment  of  the  money  in  court 
to  the  plaintiff,  but  under  the  circumstances  of  the  case  I think 
there  should  be  no  costs, > 


Teetzel,  J. 
1906 


Cartwright 

v. 

Cartwright 


G.  F.  H. 


[MABEE,  J].  1906 

The  Rideau  Club  v.  The  Corporation  of  City  of  Ottawa. 

& 

Assessment  and  Taxes — Social  Club — “Business  Tax” — 4 Edw.  VII.  ch.  23, 

sec.  10  (e)  ( 0 .). 

A club  incorporated  for  social  purposes  only — the  members  having  no  pro- 
prietary interest,  and  in  which  meals  and  liquors  are  furnished  to  members 
and  their  guests — occupying  land,  is  liable  to  assessment  for  a “ business 
tax”  under  the  Assessment  Act,  4 Edw.  VII.  ch.  23,  sec.  10  (e),  in  addition 
to  the  assessment  of  the  club  premises,  although  having  no  shareholders 
and  paying  no  dividends,  and  depending  for  its  revenue  mainly  on  the 
entrance  fees  and  subscriptions  of  members. 

This  was  an  action  tried  before  Mabee,  J.,  at  Ottawa,  on 
June  12th,  1906. 

J.  Travers  Lewis,  for  the  plaintiffs. 

Taylor  McVeity,  for  the  defendants. 

I 

•The  action  was  brought  to  obtain  a declaration  that  a certain 
“Business  Assessment”  imposed  upon  the  plaintiffs  was  void  and 
illegal.  The  facts  sufficiently  appear  from  the  judgment. 
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June  22.  Mabee,  J.: — The  4 Edw.  VII.  ch.  23,  sec.  10  (O.) 
provides,  among  other  matters,  as  follows : — 

( e ) “ Irrespective  of  any  assessment  of  land  under  this  Act,  every 
person  occupying  or  using  land  in  the  municipality  for  the  purpose 
of  any  business  mentioned  or  described  in  this  section  shall  be 
assessed  for  a sum,  to  be  called  ‘Business  Assessment,  ’ to  be  com- 
puted by  reference  to  the  assessed  value  of  the  land  so  occupied 
or  used  by  him  as  follows  ...(e)  Every  person  carrying 
on  the  business  of  what  is  known  as  ...  a club  in  which 
meals  or  spirituous  or  fermented  liquors  are  sold  or  furnished  . . . 
for  a sum  equal  to  50  per  cent,  of  the  said  assessed  value.  ” 

The  real  estate  of  the  Rideau  Club  is  assessed  at  $33,300,  and,, 
acting  upon  the  foregoing  section,  the  assessment  officers  of  the 
city  have  assessed  the  club  a further  sum  of  $16,650  for  “Business- 
Assessment,”  and  from  that  assessment  the  club  appealed  to  the 
court  of  revision,  and  that  appeal  being  dismissed,  a further 
appeal  was  had  to  the  county  Judge,  who,  upon  objection  being 
taken  by  the  city,  held,  upon  the  authority  of  Toronto  R.W.  Co. 
v.  Toronto , [1904]  A.C.  809,  that  he  had  no  jurisdiction  to  determine 
the  validity  of  the  assessment. 

The  Rideau  Club  was  incorporated  by  29  Viet.  ch.  98,  which 
was  amended  by  52  Viet.  ch.  99  (O.),  and  a further  amendment 
was  59  Viet.  ch.  122  (O.).  By  the  original  Act  it  is  recited  that 
a large  number  of  persons  therein  named,  together  with  others, 
have  associated  themselves  for  the  establishment  of  a club  “for 
social  purposes,”  these,  and  such  other  persons  as  should  there- 
after become  members  of  the  association,  were  then  declared  to  be 
a body  politic  and  corporate  in  deed  and  in  name,  by  the  name  of 
“The  Rideau  Club,”  with  power  to  purchase,  acquire,  hold,  possess, 
etc.,  real  estate,  etc.,  for  the  purposes  of  the  club.  Provision 
was  made  for  a constitution  and  rules  regulating  the  affairs  of  the 
club.  There  is  no  capital  stock,  there  being  nothing  to  declare 
any  dividends  upon — none  have  ever  been  declared  or  paid;  there 
was  no  intention  from  the  formation  of  the  club  that  there  should 
be  any  division  of  earnings  ever  made. 

The  secretary,  the  only  witness  called,  says  it  is  a social  club 
as  distinguished  from  a proprietary  club,  that  the  members  ©wn 
and  run  it;  no  member  has  any  proprietary  interest  that  he  can 
sell  or  assign;  in  the  event  of  death  nothing  passes  to  his  representa- 
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tives;  he  has  personal  privileges  only,  which  are  regulated  by  the 
by-laws  and  rules  in  force  from  time  to  time.  The  members’  list 
is  about  425,  consisting  of  prominent  business  and  professional 
men  throughout  Canada.  It  is  maintained  by  entrance  fees  and 
annual  subscriptions.  Meals  and  liquors  are  furnished  to  members 
and  their  guests;  an  annual  loss  is  made  in  connection  with  the 
dining  room,  and  the  price  charged  for  liquors  is  only  intended 
to  cover  cost  and  breakages.  The  chief  source  of  revenue  for 
the  upkeeping  of  the  club  is  from  the  entrance  and  annual  fees 
which  last  year  were  about  $21,000,  and  about  $3,000  received 
by  the  club  from  tenants  who  have  parts  of  the  club  property 
rented. 

It  is  contended  for  the  plaintiffs  that  the  club  is  not  carrying 
on  “ business,”  that  sec.  10  (2)  sub-sec.  7,  shews  this  business 
tax  or  assessment  is  merely  in  substitution  of  the  income  tax, 
and  that  the  club  was  never  assessed  for  income  and  could  not  be 
so  assessed.  At  the  trial  I was  strongly  impressed  with  the  presenta- 
tion of  the  matter  by  the  learned  counsel  for  the  plaintiffs,  but  upon 
more  mature  consideration  and  a perusal  of  all  the  cases  cited 
and  others,  I am  of  the  opinion  that  this  assessment  falls  within 
the  section,  and  is  a valid  one. 

There  are  several  instances  of  incorporated  clubs  that  have 
a capital  stock  upon  which  dividends  might  be  earned  or  paid, 
and  it  was  suggested  that  those  were  the  clubs  that  were  aimed 
at,  where  the  stockholders  were  the  proprietors  and  there  were 
individual  rights  and  holdings.  I do  not  see  how  this  distinguish- 
ment  can  be  made;  the  statute  does  not  make  it. 

It  was  said,  to  be  taxable  under  this  section,  a club  or  its  mem- 
bers must  intend  to  make  a profit  or  gain  before  its  conduct  could 
be  said  to  be  a business.  I do  not  think  that  this  is  necessarily 
so.  The  Standard  Dictionary  gives,  among  others,  as  the  meaning 
of  the  word  “ business,”  “an  occupation  that  requires  energy, 
time  and  thought;  any  matter  or  affair,  especially  one  requiring 
energy  or  diligence.”  Then  synonyms  are,  “affairs,”  or  “con- 
cerns.” Now,  if  the  section  read  “every  one  who  carries  on  the 
affairs  of  a club,”  I think  it  could  not  be  argued  that  the  case  did 
not  fall  within  the  section  in  question,  and  to  prevent  the  applica- 
tion of  it  the  word  “business”  must  be  held  to  mean  something 
from  which  profit  or  gain  is  intended.  I do  not  think  this  view 
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is  in  conflict  with  Smith  v.  Anderson  (1879),  15  Ch.  D.,  247  at 
p.  258,  cited  for  the  plaintiff. 

This  certainly  is  a members’  club  as  distinguished  from  a pro- 
prietary club,  but  upon  the  wording  of  the  section,  why  is  one 
within  it  and  the  other  not?  The  English  crises  collected  in  Wert- 
heimer’s Club  Law  (3rd  ed.)  do  not  give  much  assistance. 

In  another  view  the  plaintiffs  may  be  said  to  be  “ using  land” 
for  “carrying  on  the  business  of  a club”  for  gain  or  profit,  if  the 
latter  is  necessary.  They  derive  $3,000  a year  from  rentals;  this 
must  be  from  real  estate  not  actually  in  use  for  club  purposes, 
and  represents  an  accumulated  profit,  either  from  the  operations 
of  the  club,  or  money  borrowed  upon  debentures  or  mortgages, 
both  of  which  the  club  has  power  to  do. 

Section  8 of  52  Viet.  ch.  99  (O.),  empowers  the  club  “to  rent 
any  portions  of  the  real  estate  held  by  the  said  corporation  upon 
such  terms  and  for  such  period  as  may  be  agreed  upon.” 

Provision  is  made  in  59  Viet.  ch.  122  (O.),  for  the  debenture  and 
mortgage  indebtedness  of  the  club,  and  sec.  5 provides  that  “the 
interest  on  the  debentures  issued  under  sec.  1 shall  be  a first  charge 
upon  the  entrance  fees  from  new  members,  and  it  shall  be  the  duty 
of  the  committee  of  the  club  in  each  year,  out  of  th*e  said  entrance 
fees,  and  otherwise  from  the  revenues  of  the  club,  to  pay,  etc.  ” May 
there  not  be  a large  “gain”  to  the  members?  It  need  not  be  in 
the  form  of  dividends,  but  may  be  from  the  enjoyment  of  the  club 
premises,  access  to  the  library,  and  a large  list  of  current  magazines, 
papers,  etc.;  getting  meals,  according  to  the  evidence,  at  less  than 
cost.  All  this,  it  seems  to  me,  is  the  conduct  of  the  affairs  or  con- 
cerns of  this  club  by  its  members  through  the  committee  from 
which  they  reap  material  advantages  and  profits.  One  may  think 
of  instances  in  which  some  organizations  in  the  nature  of  clubs 
would  or  might  not  fall  within  this  section,  but  this  is  of  no  assis- 
tance in  determining  the  case  in  hand.  I think  in  either  view  of 
the  matter  the  action  fails,  and  must  be  dismissed  with  costs. 


Note. — It  was  stated  in  argument  that  the  Toronto  clubs  were  not 
assessed  under  the  section  for  business  tax.  Among  the  papers  will  be  found 
a memo,  from  the  assessment  department  shewing  the  Toronto,  National 
and  Albany  are  all  assessed  exactly  in  the  same  way  the  plaintiffs  have 
been.  This  has  formed  no  element  in  the  conclusion  I had  arrived  at,  and 
is  mentioned  only  as  shewing  there  has  been  some  misunderstanding  upon 
the  point. 


G.  F.  H. 
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[IN  THE  COURT  OF  APPEAL.] 

Clarke  v.  The  London  Street  Railway  Company. 


Damages — Street  Railway  Company — Negligence  of — Married  Woman — 
Personal  Injury  to — Damages  Awarded  Hiisabnd — Excessive  Amount. 

The  female  plaintiff,  62  years  of  age,  wife  of  the  male  plaintiff,  who  was  70 
years  of  age,  in  attempting  to  alight  from  one  of  the  defendants’  cars, 
was  through  the  defendants’  negligence  thrown  to  the  ground  and  seriously 
injured.  She  was  in  the  doctor’s  hands  for  several  months,  and  her  arm 
and  hand  which  were  injured  were  not  likely  to  be,  as  useful  to  her  as  before 
the  accident.  The  jury  awarded  the  wife  $1,000  and  the  husband  $1,200: — 
Held , that  the  amount  awarded  the  wife  could  not  be  deemed  to  be  unreason- 
able; but,  as  regarded  the  husband,  after  due  allowance  for  the  medical 
expenses  and  for  nursing  and  attendance,  and  considering  the  age  of  the 
parties,  the  amount  awarded  him  was  excessive,  and  a new  assessment  was 
ordered,  unless  an  agreement  wTas  come  to  between  the  parties  that  the 
damages  should  be  reduced  to  $400. 


This  was  an  action  tried  before  Meredith,  C.J.C.P.,  and  a 
jury,  at  London,  on  the  12th  and  13th  January,  1906. 

It  was  brought  by  the  plaintiff  Elizabeth  Clarke,  wife  of  John 
Clarke,  a resident  of  the  city  of  London,  to  recover  damages  for 
injuries  sustained  by  her  through  the  alleged  negligence  of  the 
defendants. 

The  ages  of  the  husband  and  wife  were  respectively  70  and 
62  years. 

The  plaintiff  was  getting  on  one  of  the  defendants’  cars,  which 
had  stopped  at  a street  corner  to  take  on  passengers  ; she  had 
reached  the  lower  step  of  the  car  and  was  in  the  act  of  rising  to 
the  upper  step  when  the  car  was  suddenly  started,  and  she  was 
swung  off  it  and  thrown  to  the  ground,  and  severely  injured. 

At  the  conclusion  of  the  evidence,  and  before  counsel  addressed 
the  jury,  the  learned  Chief  Justice  suggested  that  the  husband 
should  also  be  joined  as  a party  plaintiff,  so  as  to  save  the  necessity 
of  another  action  by  him,  and  as  there  might  be  items  of  damage 
which  should  properly  be  claimed  by  the  husband,  and  thus  the 
whole  matter  could  be  settled  in'  the  one  action.  This  was  agreed 
to,  and  the  husband  was  accordingly  joined. 

The  jury  found  as  follows:  “In  favour  of  the  female  plaintiff, 
for  suffering  and  loss  of  use  of  arm  and  impaired  health,  $1,000; 
in  favour  of  the  male  plaintiff,  for  loss  of  his  wife’s  services  and  all 
expenses  incurred  up  to  the  present,  as  well  as  possible  expenses 
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incurred  in  the  future,  $1,200;”  and  judgment  for  the  above 
amounts  was  accordingly  entered  in  favour  of  the  plaintiffs. 

From  this  judgment  the  defendants  appealed  to  the  Court 
of  Appeal  on  the  ground  that  the  damages  were  excessive. 

On  May  8th,  1906,  the  appeal  was  heard  before  Moss,  C.J.O., 
Osler,  Garrow,  Maclaren  and  Meredith,  JJ.A. 


I.  F.  Hellmuth,  K.C.,  for  the  appellants. 

J . F.  Faulds,  for  the  respondents. 


June  29.  The  judgment  of  the  Court  was  delivered  by 
Osler,  J.A.:— The  action  was  originally  brought  by  the  plaintiff 
Frances  Clarke  alone  to  recover  damages  for  injuries  sustained  by 
reason  of  the  alleged  negligence  of  the  defendants. 

The  case  made  by  her  at  the  trial  was  that  she  was  getting 
on  the  defendants’  car  as  a passenger,  and  while  in  the  act  of  rising 
from  the  lower  to  the  upper  step,  the  car  was  suddenly  started, 
and  she  was  swung  off  and  thrown  to  the  ground.  The  result 
was  that  her  right  arm  was  badly  broken  in  three  places,  her  shoulder 
severely  and  her  knee  slightly  hurt.  She  suffered  great  pain, 
was  in  the  doctor’s  hands  for  several  months,  and  the  arm  and  hand 
are  not  likely  ever  to  be  again  as  useful  as  they  were  before  the 
accident. 

After  counsel  had  addressed  the  jury  at  the  close  of  the  case, 
the  Court  suggested  that  it  might  be  well  that  the  plaintiff’s  husband 
should  be  joined  as  co-plaintiff  to  avoid  any  difficulty  as  to  the 
wife’s  right  to  recover  damages  for  the  expenses  incurred  in  respect 
of  the  employment  of  a nurse  during  her  illness,  and  for  the  doctor’s 
charges,  and  by  consent  and  to  avoid  future  litigation  about 
these  and  any  other  possible  claim  the  husband  might  have,  it  was 
agreed  that  he  should  be,  and  he  accordingly  was,  added  as  a 
co-plaintiff. 

The  appeal  from  the  judgment  in  favour  of  the  wife  is  answered, 
in  my  opinion,  by  the  recital  of  the  injuries  she  appears  to  have 
suffered.  It  may  be  said,  perhaps,  considering  her  age,  that  the 
amount  of  the  verdict  is  liberal,  yet  no  one  can  say  that  it  is  ex- 
travagant or  more  than  a jury  acting  reasonably  might  under  all 
the  circumstances  properly  allow. 

The  husband’s  case  stands  in  a different  position.  He  sustained 
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no  personal  injury,  but  he  had  a verdict  $200  larger  than  that 
given  to  the  wife. 

Apparently  he  had  no  thought  of  sueing  for  himself,  the  expecta- 
tion evidently  being  that  the  expenses  he  had  been  put  to  or  might 
incur  in  the  future  would  be  recoverable  in  the  wife’s  suit.  He 
is  entitled  to  recover  medical  expenses,  some  $110  ; whatever 
might  be  thought  reasonable  to  pay  his  daughter  for  her  services 
as  a nurse,  and  for  which  what  appears  to  be  an  extravagant  charge 
was  suggested,  and  also,  having  regard  to  the  ages  of  the  parties 
and  their  position  in  life,  a reasonable  sum  for  the  occasional  ser- 
vices, should  it  be  thought  they  would  be  necessary,  of  some  one 
to  assist  his  wife  in  the  housework.  It  may  be  properly  said  that 
in  respect  of  all  these  matters  there  was  no  evidence  to  justify 
a verdict  for  anything  like  such  a sum  as  $1,200. 

The  appeal  as  to  the  wife’s  judgment  is  therefore  dismissed 
with  costs. 

As  to  the  husband,  the  finding  and  judgment  in  his  favour 
must  be  set  aside  and  a new  assessment  of  damages  directed. 
The  costs  of  so  much  of  the  appeal  as  relates  to  him  being  costs 
to  the  defendants  in  any  event.  But  if  the  husband  plaintiff  is 
willing  to  accept  $400,  which  has  been  already  offered  by  the  de- 
fendants, and  the  latter  are  still  prepared  to  pay  that  sum,  the 
judgment  may  be  entered  accordingly,  and  in  that  case  this  branch 
of  the  appeal  will  also  be  dismissed  with  costs. 
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[DIVISIONAL  COURT.] 

Allan  v.  S a wyer-Massey  Company. 

Negligence — Master  and  Servant — Injury  to  Servant — Dangerous  Work — 
Neglect  to  Provide  Safeguards — Evidence  for  the  Jury — Excessive  Damages. 

The  plaintiff,  employed  as  a workman  in  the  defendants’  foundry,  was  working 
within  a few  feet  of  another  workman,  who  was  chipping  off  the  rough 
projections  from  a large  cast  iron  cylinder,  when  he  was  struck  in  the  eye 
by  one  of  the  flying  chips  so  as  to  cause  him  to  lose  the  sight  of  that  eye 
The  evidence  shewed  that  the  work  was  dangerous  to  those  in  the  im-‘ 
mediate  vicinity,  and  that  the  accident  might  have  been  avoided  by  the 
use  of  a screen,  or  by  having  the  casting  on  a pivot,  and  having  the  chipping 
done  in  a direction  away  from  the  other  workmen,  or  by  having  it  done  in 
an  open  yard  apart  from  the  other  employees: — 

Held,  that  there  was  evidence  of  negligence  to  submit  to  the  jury. 

Held. , also,  that  a finding  of  $2,000  damages  was  not  under  the  circumstances 
excessive. 


This  was  an  action  tried  before  Mabee,  J.,  and  a jury,  at  Ham- 
ilton on  March  14th,  1906. 

The  action  was  brought  to  recover  damages  by  reason  of  the 
alleged  negligence  of  the  defendants,  whereby  the  plaintiff  lost 
the  use  of  one  of  his  eyes. 

The  plaintiff  was  employed  as  a workman  in  the  defendants' 
foundry,  and  was  working  within  a few  feet  from  where  another 
workman  was  chipping  off  the  rough  projections  from  a large 
cast  iron  cylinder,  when  he  was  struck  in  the  eye  by  one  of  the 
flying  chips,  by  reason  of  which  he  lost  the  sight  of  that  eye. 

The  evidence  shewed  that  the  work  of  chipping  was  a source 
of  danger  not  only  to  the  workman  actually  doing  the  work,  but 
also  to  those  in  his  immediate  vicinity.  Evidence  was  also  given 
on  behalf  of  the  plaintiff  to  shew  that  the  danger  could  have  been 
avoided  or  greatly  lessened  by  the  use  of  a screen,  or  by  placing 
the  cylinder  on  a pivot,  so  that  the  chipping  could  be  done  in 
the  opposite  direction  from  where  the  other  employees  were  working, 
or  by  having  the  chipping  done  in  an  open  yard,  apart  from  the 
other  employees. 

On  behalf  of  the  defendants  a nonsuit  was  moved  for  on  the 
ground  that  there  was  no  evidence  of  negligence  to  submit  to  the 
jury. 

This  was  overruled  by  the  learned  Judge,  who  without  sub- 
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mitting  any  specific  questions  to  them,  left  the  whole  case  to  them 
on  a charge  to  which  no  objection  was  taken. 

The  jury  found  for  the  plaintiff  with  $2,000  damages;  and 
judgment  was  accordingly  entered  for  him  for  that  amount. 

From  this  judgment  the  defendants  appealed  to  the  Divisional 
Court. 

On  May  25th,  1906,  the  appeal  was  heard  before  Mulock, 
C.J.Ex.D.,  Teetzel  and  Magee,  JJ. 

G.  Lynch-Staunton,  K.C.,  for  the  appellants. 

J.  L.  Counsell,  for  the  respondent. 

The  arguments  and  cases  cited  sufficiently  appear  from  the 
judgment. 

July  5.  The  judgment  of  the  Court  was  delivered  by  Teetzel, 
J. : — The  defendants  contend  that  there  was  no  evidence  of  negli- 
gence to  submit  to  the  jury,  and  that  the  trial  Judge  should  have 
entered  judgment  of  nonsuit  on  their  motion ; and,  further,  that, 
in  any  event,  there  should  be  a new  trial  on  the  ground  of  excessive 
damages. 

As  to  the  first  branch  of  the  motion,  I have  come  to  the  con- 
clusion that  there  was  sufficient  evidence  of  negligence  to  warrant 
the  case  being  submitted  to  the  jury. 

In  the  first  place,  it  was  clearly  established  that  the  work  of 
chipping  the  large  castings  was  not  only  attended  with  danger 
to  the  operator,  but  to  any  one  in  close  proximity.  The  iron  chips 
fly  with  a good  deal  of  velocity,  and  while  not  likely  to  do  harm 
to  any  other  part  of  the  body,  would,  if  the  eye  were  hit,  probably 
cause  very  serious  injury.  Under  the  system  adopted  by  the  de- 
fendants, the  chipping  is  done  in  a room  40  x 56  feet,  in  which 
some  15  men  are  employed  at  that  work,  and  no  provision  whatever 
is  made  to  protect  them  from  the  flying  chips.  According  to  the 
usual  practice  in  the  defendants’  shop,  one  of  their  workmen  was 
employed  chipping  a large  cylinder  within  a few  feet  to  the  rear 
of  the  plaintiff,  and  in  such  a manner  that  the  chips  would  tend 
to  fly  towards  where  the  plaintiff  was  working,  and  so  close  were 
they  together  that  should  plaintiff  have  occasion  to  turn  his  head 
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to  the  right  he  was  in  danger  of  being  struck  on  the  eye  by  one  of 
the  flying  chips  from  the  cylinder. 

The  plaintiff  claims  that  in  this  way  he  was  injured,  and  there 
was  evidence  from  which  the  jury  might  so  find.  There  was  also 
evidence  that  this  danger  could  be  removed,  or  at  least  greatly 
reduced,  either  by  a screen  or  by  placing  the  cylinder  on  a pivot 
so  that  it  could  be  turned  and  the  chips  always  sent  in  an  opposite 
direction  from  where  the  plaintiff  was  working,  or  by  having  the 
large  castings  chipped  in  an  open  yard  at  such  a distance  from 
other  employees  as  to  remove  all  danger  to  them. 

The  jury  were  not  asked  specific  questions,  but  the  whole  case 
was  submitted  to  them  upon  a full  and  fair  charge,  against  which 
no  objection  was  made,  and,  while  admitting  that  the  evidence 
might  have  warranted  a verdict  in  defendants’  favour,  there  was 
evidence  upon  all  the  issues  sufficient  to  warrant  a finding  for  the 
plaintiff. 

Assuming  the  employment  was  dangerous — and  the  evidence 
establishes  that  it  was — then  it  was  clearly  the  duty  of  the  de- 
fendants to  use  all  reasonable  precautions  for  the  protection  of 
their  servants. 

Lord  Herschell  states  the  employer’s  liability  at  common  law 
in  Smith  v.  Baker,  [1891]  A.C.  325,  at  p.  362:  “It  is  quite  clear  that 
the  contract  between  employer  and  employed  involves  on  the  part 
of  the  former  the  duty  of  taking  reasonable  care  to  provide  proper 
appliances,  and  to  maintain  them  in  a proper  condition,  and  so  to 
carry  on  his  operations  as  not  to  subject  those  employed  by  him 
to  unnecessary  risk.” 

If,  by  reason  of  a breach  of  the  duty  thus  defined,  a servant 
suffers  injury,  the  employer  is  prima  facie  liable:  Williams  v. 

Birmingham,  [1899]  2 Q.B.  338. 

In  the  light  of  the  learned  Judge’s  charge  to  the  jury,  I think 
the  result  of  their  finding  is,  that  as  regards  the  plaintiff,  the  de- 
fendants omitted  to  take  reasonable  precautions  for  his  protection, 
and  that  they  did  not,  therefore,  carry  on  their  operations  so  as 
not  to  subject  him  to  unnecessary  risk,  and  were  in  consequence 
guilty  of  negligence  which  caused  the  plaintiff’s  injury. 

On  the  other  branch,  I also  think  that  the  defendants’  motion 
fails.  On  a motion  for  new  trial  on  the  ground  of  excessive  dam- 
ages, the  rule,  as  laid  down  in  Praed  v.  Graham  (1889),  24  Q.B.D. 
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53,  and  enlarged  in  Johnston  v.  Great  Western  R:W.  Co.,  [1904]  2 
K.B.  250,  is,  that  a new  trial  will  not  be  granted  on  the  ground  of 
excessive  damages  unless,  having  regard  to  all  the  circumstances  of 
the  case,  the  Court  is  of  opinion  that  the  amount  is  so  large  that  no 
twelve  men  could  reasonably  have  given  it,  or  unless  the  Court, 
without  imputing  perversity  to  the  jury,  comes  to  the  conclus- 
ion, from  the  amount  of  damages  and  the  other  circumstances, 
that  the  jury  must  have  taken  into  consideration  matters  which 
they  ought  not  to  have  considered  or  applied  a wrong  measure  of 
damages. 

While  in  this  case  the  amount  may  be  larger  than  is  some- 
times awarded  for  the  loss  of  an  eye,  I cannot  find,  either  from 
the  amount  or  from  anything  else  on  record  in  the  case,  any  reason 
which  would,  having  regard  to  the  rule,  justify  our  interfering 
with  the  verdict. 

The  appeal  must  therefore  be  dismissed  with  costs. 
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[MAGEE,  J.] 

Re  Estate  of  Obed  Manuel,  Deceased. 

Will — Construction — Bequest  to  Widow — “ Dower  of  One-third  of  My  Estate” — 

N on-technical  Use  of  Word  “Dower” — Absolute  Gift  of  One-third. 

A testator,  after  directing  payment  of  his  debts,  funeral  and  testamentary 
expenses,  directed  the  executors  to  sell  the  whole  of  his  real  and  personal 
estate  (excepting  certain  household  goods  reserved  for  his  wife),  turning 
the  same  into  money,  and  after  the  payment  of  his  said  debts,  etc.,  and 
‘‘my  wife  receives  her  dower  of  one-third  of  my  estate,”  he  gave  to  his 
wife  the  whole  of  the  interest  of  his  estate  as  long  as  she  lived,  “that  is, 
the  interest  on  the  balance  of  my  estate  after  she  receives  her  dower”; 
and  upon  his  wife’s  decease  he  gave  two-thirds  of  the  balance  of  his  estate 
to  his  son,  and  the  remaining  one-third  of  the  balance  to  his  two  brothers 
and  a sister,  to  be  equally  divided  among  them: — 

Held,  that  the  word  “dower”  was  not  used  in  its  technical  sense  of  a life 
interest  in  one-third  of  the  testator’s  realty;  but  meant  one-third  absolutely 
of  his  whole  estate;  so  that  the  wife  took  such  one-third  absolutely,  and 
a life  interest  in  the  remainder. 

This  was  an  application  by  the  executors  for  the  construction 
of  the  will  of  Obed  Manuel,  deceased,  as  to  the  interest  taken  by 
his  widow  thereunder  in  his  estate.  The  part  of  the  will  to  be 
construed  is  set  out  in  the  judgment. 

On  June  15,  1906,  the  application  was  heard  before  Magee,  J., 
in  the  Weekly  Court. 

M.  F.  Muir,  for  the  executors. 

T.  R.  Slaght,  K.  C.,  for  Sarah  Manuel,  the  widow,  and 
Frederick  Manuel, 

E.  E.  A.  DuVernet,  for  Christiana  Stoddard. 

June  18.  Magee,  J.: — The  testator,  after  appointing  executors 
and  directing  them  to  pay  his  debts  and  funeral  expenses  and  pro- 
bate, further  directs  them  to  sell  “the  whole  of  my  real  estate 
and  personal  property  and  chattels”  (excepting  certain  household 
goods  reserved  for  his  wife),  “turning  the  same  into  money.” 
The  will  then  proceeds:  “After  the  payment  of  my  said  debts, 

funeral  expenses,  etc.,  and  my  wife  Sarah  Manuel  receives  her 
dower  of  one-third  of  my  estate,  I give  and  bequeath  to  my  wife 
Sarah  Manuel,  the  whole  of  the  interest  of  my  estate,  as  long  as 
she  shall  live  (that  is,  the  interest  of  the  balance  thereof  after  she 
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receives  her  dower).  Upon  the  decease  of  my  wife,  Sarah  Manuel, 

I give  and  bequeath  to  my  son  Frederick  Manuel  two-thirds  of  the 
balance  of  my  estate.  And  the  remainder,  one-third  of  the  balance 
of  my  estate,  I will  and  bequeath  to  my  brothers  Orman  Manuel 
and  Charles  Manuel,  and  to  my  sister  Christiana  Stoddard,  to  be 
divided  between  them  share  and  share  alike.” 

The  testator  died  on  25th  April,  1905,  and  probate  of  the  will 
was  granted  by  the  surrogate  court  of  the  county  of  Brant. 

The  widow  claims  that  the  word  “dower”  is  not  to  be  construed 
in  its  technical  sense  of  a life  interest  in  one-third  of  her  husband’s 
realty,  but  that  by  it  the  testator  intended  one-third  share  not 
merely  for  life  but  absolutely,  and  not  merely  in  his  real  estate 
but  in  his  whole  estate,  real  and  personal.  The  son  and  the  brother 
Orman  Manuel  acquiesce  in  this  view.  The  other  brother  and  the 
sister  dispute  it. 

There  is,  no  doubt,  a very  prevalent  idea  that  a wife’s  dower 
is  a right  to  one-third  of  her  husband’s  property,  and  one  would 
not  be  surprised  to  find  the  word  used  in  that  sense  in  a will  written, 
as  this  one  is  said  and  appears  to  have  been,  by  a non-professional 
person.  The  rule,  however,  is  that  “technical  words  or  words 
of  known  legal  import  shall  have  their  legal  effect  even  though 
the  testator  uses  inconsistent  words,  unless  those  inconsistent 
words  are  of  such  a nature  as  to  make  it  perfectly  clear  that  the 
testator  did  not  mean  to  use  the  technical  words  in  their  proper 
sense”:  per  Lord  Denman  in  Doe  d.  Gallini  v.  Gallini  (1833),  5 B. 
& Ad.  621,  at  p.  640,  citing  Lord  Redesdale  in  Jesson  v.  Wright 
(1820),  2 Bligh  1. 

We  have  to  look  within  this  will  to  see  if  the  testator  has  fur- 
nished means  for  its  interpretation,  and  must  start  with  the  pre- 
sumption that  he  intended  to  dispose  of  his  whole  estate.  A 
construction  which  would  result  in  an  intestacy  as  to  any  part  of 
his  estate  is  to  be  avoided. 

It  will,  I think,  be  convenient  to  work  backward  in  this  case. 
At  the  wife’s  death  “the  balance  of  my  estate”  is  divided  among 
the  testator’s  own  relatives,  his  son  and  brothers  and  sister.  What 
does  he  mean  by  “the  balance”?  The  words  imply  that  some- 
thing has  been  taken  out.  As  we  are  not  to  presume  an  intestacy, 
what  has  the  testator  done  with  that  something  which  has  been 
taken  out  to  leave  a “balance”?  If  the  widow  had  only  a life 
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then,  does  he  mean  by  the  balance  which  he  gives  his  relatives  at 
his  wife’s  death?  One  answer  might  be  that  it  meant  the  balance 
after  payment  of  the  debts  and  expenses  which  he  directs  th& 
executors  to  pay,  and  that  "would  be  a reasonable  answer  in  the 
absence  of  any  other.  In  the  words  immediately  preceding  the 
testator  throws  some  light  on  what  he  means.  There  he  gives  to 
his  wife  for  her  life  the  interest  of  his  estate,  “that  is,  the  interest 
of  the  balance  thereof  after  she  receives  her  dower.  ” It  is,  I think, 
evident  that  the  “balance”  on  which  she  is  to  receive  interest 
during  her  life  is  the  same  “balance”  which  in  the  very  next  sen- 
tence he  directs  to  be  divided  at  her  death.  If  so,  it  is  not  the 
whole  of  his  estate;  it  is  the  balance  thereof  after  she  receives  her 
“dower,”  whatever  that  may  mean.  And  here  it  may  be  noted 
that  it  is  not  the  balance  of  the  interest,  but  the  “interest  of  the 
balance”  which  is  given  to  her.  What  ever  he  does  mean  bv 
“dower,”  it  is  evidently  something  which  reduces  the  fund  of 
his  estate  during  his  wife’s  life,  and  that  reduction  continues  after 
her  death.  If  that  be  so,  it  must  be  part  of  the  corpus  of  the  estate. 
Then,  to  find  its  meaning,  we  go  back  in  the  same  sentence  to  the 
phrase,  the  only  other  place  in  which  it  is  used,  and  there  it  is  spoken 
of  as  “her  dower  of  one-third  of  my  estate.”  Is  it  used  there 
in  a technical  sense?  If  the  words  “my  estate”  are  limited  to  real 
estate,  there  would  be  reason  in  such  a construction. 

But  the  testator  within  the  next  few  lines  thrice  uses  the  same 
words — “my  estate” — and  always  manifestly  referring  to  his 
whole  estate  resulting  from  both  real  and  personal  property.  Only 
once  previously  has  he  used  the  word  “estate,”  and  there  he  ex- 
pressly refers  to  “real  estate.”  It  is,  I think,  a reasonable  con- 
clusion that  he  uses  the  words  “my  estate”  throughout  in  the 
sense  of  “my  whole  estate,”  which  is  also  their  natural  meaning. 
That  being  so,  it  follows  that  when  he  speaks  of  “her  dower  of  one- 
third  of  my  estate,”  he  is  not  using  the  word  “dower”  in  the 
technical  sense,  which  would  limit  it  to  realty.  We  have,  then,  a 
non-technical  word  used,  the  quantity  of  which — one-third  of  his 
estate — the  testator  here  indicates;  and  we  find  that  that  one-third 
does  not  cease  with  the  wife’s  life,  but,  as  shewn  in  the  subsequent 
dispositions  in  the  will,  is  a permanent  reduction  of  the  corpus  of  the 
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estate,  and  we  are  driven  to  the  conclusion  that  the  word  “ dower” 
is  used  in  the  sense  of  a gift  or  endowment  (vide  Imperial  Dic- 
tionary, sub  Dower  (4))  of  one-third  of  the  whole  estate  absolutely 
to  the  wife. 

Against  this  conclusion  Mr.  DuVernet  urged  that  the  technical 
word  should  receive  its  ordinary  technical  construction,  and  argued 
with  much  force  that  the  dower  is  coupled  by  the  testator  with 
debts  and  expenses,  shewing  in  his  mind  a contemplation  of  only 
those  paramount  claims  which  must  in  any  event  come  out  of 
his  estate  and  override  any  disposition  he  might  make,  and  evincing 
an  intention  of  dealing  with  his  estate  only  subject  to  those  claims. 

I own  that  I was  much  impressed  by  his  argument,  to  which  it 
must  be  said  much  colour  is  lent  by  the  fact  that  there  is  not  a 
direct  but  only  an  implied  gift  to  the  wife  of  the  dower,  and  that 
it  is  not  the  only  endowment  or  gift  provided  for  her. 

I am  not  unmindful  also  of  the  consideration  that  the  testator 
may  well  have  contemplated  a sale  of  his  lands  subject  to  her  dower 
or  the  payment  to  her  of  its  value  out  of  the  proceeds  of  sale,  thus 
leaving  a “ balance”  to  be  disposed  of.  But  the  conclusion  at 
which  I have  arrived  is,  I think,  more  consonant  with  the  various 
j expressions  and  dispositions  in  the  will. 

It  was  said  by  counsel  that  the  testator’s  estate  is  small  (under 
; $3,000),  about  one-third  being  personalty.  That  would  not  render 
less  probable  an  intention  to  make  such  a provision  for  the  wife 
as  I have  attributed  to  him. 

It  will  be  declared  that  under  the  will  the  widow  is  entitled  ab- 
1 solutely  to  one-third  of  the  proceeds  of  the  real  and  personal  property 
of  the  testator  after  payment  of  his  debts  and  funeral  and  testa- 
mentary expenses,  and  entitled  during  her  life  to  the  interest  from 
the  balance  or  two-thirds  thereof. 

The  costs  of  all  parties  should  be  paid  out  of  the  estate. 

G.  F.  H. 
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1906 
June  29. 


[IN  THE  COURT  OF  APPEAL.] 


The  Ottawa  Electric  Light  Company  v.  The  Corporation 
of  The  City  of  Ottawa. 


Municipal  Corporations — Light  and  Power — Electricity — Special  Act — Power 
to  “ produce , manufacture,  use  and  supply  ” — 57  Viet.  75  (O.). 

A special  Act,  57  Viet.  ch.  75  (O.),  enacts  that  the  defendants  shall,  in  addition 
to  the  powers  conferred  by  the  Municipal  Light  and  Heat  Act,  which  is 
thereby  incorporated,  have  power  to  produce,  manufacture  and  use,  and 
supply  to  others  to  be  used,  electricity  for  motive  power  and  for  any  other 
purpose  to  which  the  same  can  be  applied  . . . and  to  acquire  and 

hold  lands,  water  powers,  machinery  and  all  other  property  . . . nec- 

essary therefor,  and  shall  for  and  with  respect  to  such  powers  and  purposes 
have  all  and  every  the  powers  which  are  by  the  said  Act  conferred  on  muni- 
cipal corporations  with  respect  to  light  and  heat.  In  reliance  on  this  Act, 
the  defendants  passed  a by-law  providing  for  the  execution  of  an  agreement 
with  a private  company  for  the  supply  to  the  defendants  of  electrical  power, 
which  they  contemplated  using  and  supplying  to  others  by  means  of  a 
certain  property  and  plant  which  they  had  acquired  from  another  company: — 
Held,  that  the  by-law  was  ultra  vires  because  the  special  Act  did  not  authorize 
the  defendants  thus  to  purchase  electricity  for  using  and  supplying  to 
others,  but  only  themselves  to  enter  upon  the  process  of  production  and 
manufacture  of  electricity  so  produced  and  manufactured,  and  to  supply 
it  to  others. 


Appeal  by  the  plaintiffs  from  the  judgment  of  the  Chancellor, 
at  the  trial,  dismissing  the  action  with  costs. 

The  action  was  brought  by  the  plaintiffs  suing  on  behalf  of 
themselves  and  all  others,  the  ratepayers  of  the  city  of  Ottawa,  to 
obtain  (1)  a declaration  that  by-laws  Nos.  2489,  2503  and  2504 
of  the  defendants,  and  the  agreements  therein  referred  to,  were 
ultra  vires ; (2)  a declaration  that  the  provisions  of  the  Municipal 
Act,  secs.  566  and  5676.,  commonly  called  the  Conmee  clauses, 
were  applicable;  (3)  an  injunction  restraining  the  defendants 
from  selling,  leasing,  furnishing  or  supplying  electrical  power  to 
any  person  or  corporation  in  the  city  of  Ottawa;  (4)  an  injunction 
restraining  the  defendants  from  levying  a special  rate  for  the  pur- 
poses set  out  in  by-laws  2489  and  2503  of  the  defendants;  (5)  an 
injunction  restraining  the  defendants  from  purchasing  certain 
electrical  energy  from  the  Ottawa  and  Hull  Power  and  Manufac- 
turing Company,  in  manner  provided  by  by-law  2504;  (6)  an  in- 
junction restraining  the  defendants  from  using  the  current  revenues 
or  other  monies  of  the  corporation  not  derived  from  the  sale  of 
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electrical  energy  in  connection  with  the  purchase  and  sale  by  it 
of  electrical  energy,  and  for  other  relief. 

By  the  statute  passed  in  1894,  57  Yict.  ch.  75  (O.),  the  pro- 
visions of  which  are  set  out  in  the  judgment  of  Moss,  C.J.O., 
below,  the  city  of  Ottawa  was  authorized,  in  addition  to  the 
. powers  conferred  by  the  Municipal  Light  and  Heat  Act  (R.S.O. 
1887,  ch.  191),  to  produce,  manufacture,  and  use  and  supply  to 
others  to  be  used  electricity  for  motive  power  and  for  any  other 
purpose  to  which  the  same  could  be  applied,  and  to  fix  rates  and 
charges  therefor,  and  to  acquire  and  hold  lands,  water  powers, 
machinery,  and  all  other  property  easements  and  privileges  neces- 
sary therefor.  And  the  city  were  by  the  same  statute  authorized 
to  borrow  for  the  purposes  aforesaid  a sum  not  exceeding  $250,- 
000,  and  to  issue  debentures  therefor  upon  condition  that  any 
by-law  providing  for  the  issue  of  debentures  for  any  of  the  purposes 
aforesaid  should  be  subject  to  the  provisions  of  the  Municipal  Act 
as  to  by-laws  requiring  the  assent  of  the  ratepayers. 

In  the  same  year,  but  after  the  said  statute  was  passed,  the 
plaintiffs,  an  incorporated  company,  obtained  from  the  city  the 
franchise  of  establishing  an  electric  light  plant  in  the  said  city, 
which  they  afterwards  did  establish,  and  have  had  and  still  have 
in  operation. 

After  the  establishment  of  the  plaintiffs’  plant  another  com- 
pany, called  the  Consumers  Electric  Company,  also  received  a 
franchise  from  the  city,  and  proceeded  to  establish  a plant  to 
supply  electricity,  but  not  to  manufacture  it,  the  intention  having 
been  (as  carried  out)  that  the  electricity  to  be  supplied  should 
be  purchased  from  another  company  operating  in  the  Province 
of  Quebec,  called  the  Ottawa  & Hull  Power  and  Manufacturing 
Company. 

The  object  in  granting  the  second  franchise  was  to  secure  com- 
petition, and  the  city  becoming  apprehensive  that  this  object 
was  in  danger  of  being  defeated  by  the  plaintiffs  acquiring  the 
stock  and  thereby  the  control  of  the  Consumers  Company,  pro- 
ceeded under  the  authority  of  the  special  Act,  and  of  the  provisions 
contained  in  the  agreement  granting  the  franchise,  to  acquire 
the  property  of  the  Consumers  Company,  and  concurrently  to 
negotiate  an  agreement  for  the  purchase  of  the  necessary  electricity 
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with  the  Ottawa  and  Hull  Company.  And  in  the  course  of  so 
doing,  the  several  by-laws  now  under  attack  were  passed. 

The  first  and  the  main  one  was  by-law  No.  2489,  finally  passed 
on  June  5th,  1905,  after  submission  to  the  ratepayers,  which  author^ 
ized  the  defendants  (1)  to  purchase  the  property  of  the  Consumers 
Gas  Co.;  (2)  to  borrow  upon  debentures  extending  over  30  years 
$200,000  for  that  purpose,  and  (3)  to  carry  on  the  business  of  the 
production,  manufacture,  use  and  supply  of  electricity,  which 
by-law  was  registered  on  July  8th,  1905. 

By-law  No.  2503,  passed  on  July  17th,  1905,  authorized  the 
execution  of  the  necessary  deeds  to  complete  the  purchase  from 
the  Consumers  Company. 

And  by-law  No.  2504,  passed  at  the  same  meeting  of  council, 
authorized  the  execution  of  the  agreement  with  the  Ottawa  and 
Hull  Company,  which  provided  for  a supply  of  electricity  for  a 
period  extending  over  18  years. 


The  action  was  tried  at  Ottawa  on  December  4th,  1905. 


A.  B.  Aylesworth,  K.C.,  and  G.  F.  Henderson , for  the  plaintiffs. 

G.  F.  Shepley,  K.C.,  and  Taylor  McVeity,  for  the  defendants. 

December  14.  Boyd,  C.: — I confirm  the  opinion  expressed 
at  the  close  of  the  trial,  that  the  plaintiff’s  action  fails.  In  addition 
to  what  was  then  said,  I would  add  that  the  statute  on  which  the 
city’s  right  is  founded  (57  Viet.  ch.  75  (O.))  contains  evidence  in  gremio 
that  the  power  given  “to  produce,  manufacture  and  use,  and  supply 
to  others  to  be  used,  electricity,”  are  to  be  read  distributively. 
For  the  section  which  contains  these  words  (sec.  1)  proceeds  to 
say  that  the  city  shall  have  with  respect  to  “such  powers  or  any 
of  them”  the  same  powers  as  are  conferred  by  the  Revised  Statute 
of  1887,  ch.  191,  with  regard  to  light  and  heat.  And  again  by 
sec.  1,  sub-sec.  2,  Ottawa  has  power  continued  to  act  under  a special 
clause  of  the  Municipal  Act,  1892,  ch.  42,  sec.  479a,  by  which  water 
rights  may  be  acquired  for  the  purpose  of  obtaining  power  to  drive 
the  necessary  machinery  for  the  supply  of  electric  light  within  the 
municipality.  This  segregates  the  supply  of  power  from  the  other 
powers  conferred  by  the  special  Act  of  1894.  Then  in  another 
aspect  on  general  principles  it  is  well  settled  that  there  is  no  viola- 
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tion  of  corporate  power— no  acting  ultra  vires — though  several 
objects  may  be  contemplated  by  the  constating  instrument — be  it 
private  or  public — if  part  of  the  undertaking  be  not  prosecuted 
at  the  outset  or  be  in  the  prosecution  of  the  scheme  for  good  reason 
abandoned , so  long  as  it  is  made  to  appear  that  the  fundamental 
raison  d'etre  of  the  company  is  not  altered.  In  this  case  the  object 
of  the  special  Act  was  as  recited  “to  confer  certain  powers  with 
respect  to  electric  power/’  and  it  is  in  furtherance  of  that  primary 
object  to  acquire  the  plant  of  a going  concern  by  which  electrical 
power  was  supplied  to  the  city  and  inhabitants — leaving  it  for 
the  future  to  determine  whether  it  would  be  of  economic  expedi- 
ence to  make  further  outlay  to  establish  works  for  the  production 
of  electrical  power.  Of  cases  see  The  Norwegian  Titanic  Iron 
Works  Co.  Limited  (1865),  35  Beav.  223,  225;  Simpson  v.  West- 
minster Palace  Hotel  Co.  (1860),  8 H.L.C.  712,  at  p.  718;  and 
McDougall  v.  Jersey  Imperial  Hotel  Co.  (1864),  2 H.  & M.  528,  at 
p.  535. 

The  clauses  pleaded,  in  the  Municipal  Act  of  1903,  have  no 
application  to  this  city  of  Ottawa  which  having  this  special  Act 
is  exempted  from  general  law  by  sec.  556,  sub. -sec  4 (6),  p.  365. 

Generally  as  to  this  kind  of  legislation  intended  to  promote 
civic  improvements  and  the  convenience  of  the  inhabitants  the 
powers  entrusted  to  the  municipality  are  not  subject  to  a strict 
or  restrictive  construction:  Galloway  v.  Mayor,  etc.,  of  London  (1866), 
L.R.  1 H.L.  34. 

Judgment  will  therefore  be  entered  dismissing  the  action  with 
costs. 
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The  appeal  was  argued  on  April  30th,  1906,  before  Moss,  C.J.O., 
and  Osler,  Garrow,  Maclaren,  and  Meredith.  JJ.A. 

Wallace  Nesbitt,  K.C.,  and  G.  F.  Henderson,  for  the  plaintiffs, 
appellants,  contended  the  three  by-laws  in  question  formed  one 
scheme,  and  must  be  taken  together;  that  the  whole  thing  was  an 
effort  to  evade  what  are  known  as  the  Conmee  clauses  of  the 
Consolidated  Municipal  Act,  1903,  3 Edw.  VII.  ch.  19,  secs. 
566,  567;  that  though  the  powers  of  municipal  corporations 
in  respect  to  such  matters  have  been  step  by  step  enlarged, 
they  have  no  power  given  anywhere  to  do  what  was  done 


294 


ONTARIO  LAW  REPORTS.  [VOl. 


C.  A. 
1906 

Ottawa 

Electric 

Light 

Co. 

v. 

Corpora- 
tion of 
Ottawa. 


here ; that  the  special  Act  of  1894,  57  Viet.  ch.  75,  (O.) 
gives  no  such  power;  that  it  is  necessary  to  find  special  authority 
for  anything  outside  what  is  incidental  to  municipal  purposes: 
Dillon's  Municipal  Corporations,  4th  ed.,  sec.  90;  Attorney-General 
v.  Pontypridd  Urba,n  District  Council , [1905]  2 Ch.  441;  The  Nor- 
wegian Titanic  Iron  Co.,  Limited,  35  Beav.  225;  Simpson  v.  West- 
minster Palace  Hotel  Co.  (1860),  8 H.L.  712;  Macdougall  v.  Jersey 
Imperial  Hotel  Co.  (1864),  2 H.  & M.  528;  Cleary  v.  Corporation 
of  Town  of  Windsor  (1905),  10  O.L.R.  333;  that  as  to  registration 
of  a certificate  of  lis  pendens  under  sec.  399  of  the  Municipal  Act, 
that  is  for  the  protection  of  purchasers  of  debentures,  and  it  would 
be  futile  to  register  one  where  the  action,  as  here,  was  commenced 
after  the  sale  of  the  debentures.  They  also  cited:  Dillon,  ibid., 
par.  89,  457;  Holmes  v.  Town  of  Goderich  (1902),  5 O.L.R.  33; 
In  re  Oliver  and  City  of  Ottawa  (1893),  20  A.R.  529,  at  p.  534. 

G.  F.  Shepley,  K.C.,  and  Taylor  McVeity,  for  the  defendants, 
respondents,  contended  that  the  Conmee  clauses  are  expressly  not  to 
apply  in  respect  to  any  special  powers  conferred  by  special  Act; 
that  57  Viet.  ch.  75  (O.),  was  wide  enough  to  cover  what  had  been 
done;  that  under  the  agreement  authorized  by  by-law  2504,  the 
Ottawa  and  Hull  Company  w^ere  employed  by  the  defendants 
as  independent  contractors  to  manufacture  electricity  for  them, 
which  was  the  same  thing  as  manufacturing  it  themselves:  Ber- 
nardin  v.  Municipality  of  North  Dufferin  (1891),  19  S.C.R.  581; 
Hardaker  v.  Idle  District  Council,  [1896]  1 K.B.  330;  that  the 
defendants  had  kept  within  their  powers  as  reasonably  interpreted; 
that  the  ratepayers  knew  what  the  scheme  was  for  which  they 
were  voting;  and  that  the  plaintiffs  had  stood  by,  and  should 
not  now  be  heard  to  complain.  They  also  cited  Utica  Waterworks 
Co.  v.  City  of  Ottawa  (1884),  31  Hun  426,  at  p.  420. 

Nesbitt,  in  reply,  referred  to  Biggar's  Municipal  Manual,  p.  411. 


June  29.  Moss,  C.J.O.: — This  is  an  appeal  by  the  plaintiffs 
from  a judgment  of  the  Chancellor  after  trial  without  a jury  dis- 
missing the  action  with  costs. 

The  principal  relief  sought  in  the  action  is  a declaration  that 
three  certain  by-laws  passed  by  the  defendants'  council  and  num- 
bered 2489,  2503  and  2504  respectively,  were  ultra  vires  of  the 
defendants,  and  an  injunction  to  restrain  the  defendants  from 
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acting  upon  or  under  the  agreements  embodied  in  by-laws  Nos. 
2503  and  2504. 

The  learned  Chancellor  upheld  all  three  by-laws. 

Under  an  agreement  dated  June  17th,  1901,  made  between 
certain  persons  representing  a company  known  as  the  Consumers 
Electric  Company  and  the  defendants,  the  latter  were  entitled 
to  acquire  all  the  property  of  the  company,  both  real  and  personal. 
The  property  comprised  a station  building,  machinery  and  equip- 
ment, besides  pole  lines,  transformers,  meters,  arc  lamps,  cross 
arms,  and  other  plant  necessary  and  required  for  the  distribution 
and  supply  of  electricity.  The  defendants  having  decided  to  acquire 
the  property  under  the  provisions  of  the  agreement,  proceeded 
to  pass  by-law  No.  2489,  acting  in  this  regard  under  the  provisions 
of  a special  Act  of  the  Legislature,  57  Viet.  ch.  75  (O.). 

The  by-law,  after  reciting  the  Act  and  the  agreement  with  the 
[ Consumers  Electric  Company,  that  the  defendants  had  decided 
in  the  exercise  of  its  powers  to  acquire  the  property  and  that  in 
j order  to  provide  for  the  purchase  price  it  was  necessary  to  borrow 
$200,000  and  to  issue  debentures  of  the  city  for  the  said  sum, 
enacted : — 

1.  That  the  corporation  may  produce,  manufacture,  use, 
and  supply  to  others  to  be  used,  electricity  for  any  purpose  to  which 
the  same  may  be  applied,  and  to  that  end  acquire  the  property 
of  the  Consumers  Electric  Company,  and  reconstruct,  alter  or 
improve  the  works. 

2.  In  order  to  provide  for  the  purchase  thereof  the  sum  of 
$200,000  may  be  borrowed  and  for  the  purpose  of  raising  the  said 
sum  debentures  to  the  amount  may  be  issued  and  signed  by  the 
mayor  on  June  5th,  1905,  and  payable  on  June  5th,  1935. 

Then  followed  the  usual  directions  as  to  the  preparation,  signing 
and  issue  of  the  debentures  and  the  raising  of  the  special  rate 
for  payment  of  interest  and  principal,  and  for  submission  to  the 
vote  of  the  ratepayers. 

The  by-law  was  duly  submitted  to  the  vote  ot  the  ratepayers 
in  accordance  with  the  provisions  of  the  Municipal  Act,  was  ratified 
by  the  ratepayers,  and  was  thereafter  finally  passed  by  the  Council 
of  the  defendants  on  June  5th,  1905.  It  is  conceded  that  all  the 
formalities  of  the  Municipal  Act  with  regard  to  the  passing  of 
by-laws  for  the  issue  of  debentures  were  complied  with,  and  it  is 
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not  alleged  or  suggested  that  the  by-law  is  open  to  attack  on  any 
ground  of  irregularity. 

It  was  duly  registered  on  June  6th,  1905,  under  sec.  396  of  the 
Municipal  Act.  This  action  was  commenced  on  July  21st,  but 
no  certificate  under  the  hand  and  seal  of  the  clerk  of  the  court 
stating  that  the  action  had  been  brought  was  registered  within  the 
period  of  three  months  from  the  registration  of  the  by-law,  as 
required  by  sec.  399.  The  by-law  is  therefore  protected  from 
attack  in  this  action  by  virtue  of  sec.  399,  unless,  as  is  contended, 
there  was  no  jurisdiction  to  pass  it. 

Taken  by  itself,  there  is  nothing  in  the  by-law  to  indicate 
want  of  jurisdiction  in  the  council.  The  special  Act,  57 
Viet.  ch.  75  (O.),  enacts  that  the  defendants  shall  in  addition 
to  the  powers  conferred  by  the  Municipal  Light  and  Heat  Act, 
which  is  thereby  incorporated,  1 have  power  to  produce,  manu- 
facture and  use,  and  supply  to  others  to  be  used,  electricity 
for  motive  power  or  for  any  other  purpose  to  which  the  same  can 
be  applied  . . . and  to  acquire  and  hold  lands,  water  powers, 

machinery,  and  all  other  property,  easements  and  privileges 
necessary  therefor,  and  shall  for  and  with  respect  to  such  powers 
and  purposes  . . have  all  and  every  the  powers  which  are  by  the  said 
Act  conferred  on  municipal  corporations  with  respect  to  light  and 
heat.’  Then,  by  sec.  2,  the  defendants  are  empowered  for  the 
purposes  mentioned  in  the  preceding  sections  of  the  Act,  and  the 
Municipal  Light  and  Heat  Act,  and  in  the  exercise  of  any  other 
powers  possessed  by  the  corporation  in  connection  with  the  objects 
in  the  preceding  section  referred  to,  or  any  of  them,  to  borrow  any 
sums  of  money  not  exceeding  $250,000,  and  issue  debentures 
therefor  payable  in  30  years. 

A comparison  of  the  by-law  with  these  provisions  shews  that  it 
is  within  the  prescribed  limits  in  every  respect.  It  takes  power 
to  produce,  manufacture,  and  use,  and  supply  to  others  to  be  used, 
in  the  terms  of  the  Act.  It  provides  for  the  acquisition  of  lands, 
machinery  and  other  property  necessary  for  the  purpose,  and  this 
being  one  of  the  purposes  authorized  by  the  Act,  it  proceeds  to 
provide  for  the  issue  of  debentures  within  the  prescribed  limit. 
There  is  nothing  by  which  any  person  intending  to  purchase  the 
debentures  or  otherwise  interested  in  the  by-law  could  detect 
any  overstepping  of  the  powers  possessed  by  the  council.  And 
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it  is  scarcely  disputed  that  if  this  by-law  stood  alone  it  could  not 
be  successfully  impeached  on  the  ground  of  want  of  jurisdiction. 

But  it  is  said  that  the  subsequent  action  of  the  council  in  passing 
by-law  No.  2504  providing  for  the  execution  of  an  agreement  between 
the  defendants  and  the  Ottawa  and  Hull  Power  and  Manufactur- 
ing Company,  by  which  the  defendants  contract  with  the  company 
for  the  acquisition  from  it  of  electrical  power  for  the  purpose  of 
using  it  and  supplying  it  to  others  to  be  used,  by  means  of  the 
property  and  plant  acquired  from  the  Consumers  Electric  Co., 
reflects  back  upon  by-law  No.  2489.  It  is  urged  that  the  action 
of  the  council  in  passing  by-law  No.  2504  shews  that  the  defendants 
never  intended  to  enter  upon  the  production  and  manufacture 
of  electricity  for  themselves  as  they  are  authorized  to  do,  but  to 
utilize  in  another  wray  the  property  purchased,  that  is,  by  means 
of  power  procured  from  the  Ottawa  and  Hull  Power  and  Manu- 
facturing Company.  In  other  words,  that  there  was  a scheme 
on  the  part  of  the  defendants  to  make  an  illusory  use  of  their  actual 
powers  in  order  to  carry  out  an  illegal  and  unauthorized  under- 
taking. 

No  such  case  is  presented  by  the  pleadings,  nor  is  there  on  the 
record  any  material  for  entering  upon  and  determining  such  a 
question. 

Upon  the  pleadings  nothing  is  presented  but  the  bald  question 
of  law  whether  the  by-laws  are  ultra  vires.  And  in  the  state  of 
the  record  it  ought  to  be  assumed  that  the  council  acted  in  good 
faith  in  the  belief  that  it  had  the  power  which  it  was  assuming  to 
exercise.  And  so  far  as  by-law  No.  2489  is  concerned,  I agree  with 
the  learned  Chancellor  that  it  was  in  furtherance  of  the  primary 
object  of  the  special  Act  to  acquire  the  plant  of  a going  concern 
by  which  electrical  power  was  to  be  supplied  to  the  city  and  its 
inhabitants;  and  that  being  so,  there  was  jurisdiction  to  pass  the 
by-law,  and  it  is  not  now  open  to  successful  attack. 

But  as  regards  by-law  No.  2504,  I am  unable  to  agree  that  it 
was  competent  for  the  council  to  pass  it.  Neither  in  the  special 
Act  nor  otherwise  is  there  to  be  found  power  or  authority  to  acquire 
— that  is,  to  purchase — the  supply  of  electricity  to  be  used,  and 
supplied  to  others  to  be  used,  in  the  manner  contemplated. 

The  power  is  “to  produce,  manufacture  and  use,”  that  is, 
to  enter  upon  the  process  of  production  and  manufacture,  and 
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to  use  electricity  so  produced  and  manufactured  and  to  supply 
it  to  others.  I am  unable  to  read  these  words  as  justifying  a con- 
tract for  the  purchase  of  a supply  of  the  power  from  another  pro- 
ducing and  manufacturing  concern,  and  I think  that  by-law  No. 
2504,  which  is  aimed  at  and  intended  for  that  purpose,  is  not  within 
the  powers  possessed  by  the  defendants.  It  is  also  bad  in  my 
opinion  as  creating  a debt  not  payable  within  the  municipal  year. 
With  regard  to  this  by-law,  we  are  all  agreed  that  it  cannot  be 
sustained,  and  I need  say  no  more  than  that  I agree  with  what 
has  been  said  by  my  brother  Garrow  on  this  subject. 

In  my  opinion,  by-law  No.  2504  ought  to  be  declared  invalid 
and  void,  and  as  to  the  other  two,  the  appeal  should  be  dismissed. 

The  plaintiffs  are  entitled  to  the  general  costs  of  the  action 
and  the  appeal,  any  costs  of  and  occasioned  by  the  attack  on  the 
other  by-laws  to  be  set  off. 


Garrow,  J.A.  [after  stating  the  facts  as  above]: — The  plaintiffs’ 
main  objection,  applicable  to  all  three  by-laws,  is  that  the  defend- 
ants were  only  authorized  to  establish  a plant  which  should  include 
as  its  base  and  chief  feature  the  manufacture  of  electricity  as  well 
as  its  distribution;  in  other  words,  that  a scheme  which  involves 
the  purchase  instead  of  the  manufacture  of  the  electricity  is  ultra 
vires  of  the  defendants’  powers. 

They  also  objected  that  by-law  No.  2504  was  void  because  it 
created  an  obligation  extending  beyond  the  then  current  year, 
and  had  not  been  submitted  to  the  votes  of  the  ratepayers. 

The  learned  Chancellor  was  of  the  opinion  that  the  proper 
construction  of  the  defendants’  statutory  powers  was  to  treat  them 
distributively,  and  therefore  that  by-law  No.  2489  could  and  should 
be  supported  as  having  been  passed  in  the  exercise  pro  tanto  of 
such  powers;  and  that  by-law  No.  2504  did  not  necessarily  impose 
an  obligation  extending  beyond  the  year,  but  was  a mere  carrying 
into  effect  of  the  scheme  which  the  ratepayers  in  voting  for 
the  other  by-law  must  be  held  to  have  authorized;  and  he  ac- 
cordingly dismissed  the  plaintiffs’  action. 

The  powers  of  the  defendants  in  the  premises  must  be  found 
in  the  special  Act  and  in  the  additional  provisions  of  the  Municipal 
Act,  and  the  Municipal  Light  and  Heat  Act  referred  to  in  sec.  1 
of  the  special  Act.  The  electricity  to  be  distributed  is  clearly 


ONTARIO  LAW  REPORTS. 


299 


XIL] 

to  be  that  “produced”  or  “ manufactured.”  The  meaning  of  the 
| latter  word  is  of  course  clear,  and  in  my  opinion  the  word  “pro- 
duce” is  really  an  equivalent  for  “manufacture.”  See  Century 
| Dictionary,  vol.  VI.,  p.  4752,  where  it  is  given  these  meanings  : 

; “to  bring  forth,  generate,  bear,  furnish,  yield,  to  make,  bring 
J into  being  or  form,  as  to  produce  wares.”  A manufacturer  pro- 
! duces  the  manufactured  article  by  the  process  of  manufacturing, 
and  a farmer  produces  grain  by  the  process  of  cultivation.  But 
the  merchant  does  not  produce  the  cotton  web  which  he  sells  nor 
the  grain  merchant  the  wheat  in  which  he  deals. 

The  rule  of  construction  to  be  followed  is,  I think,  correctly 
set  forth  in  Dillon  on  Municipal  Corporations,  4th  ed.,  sec.  89, 
where  he  says:  “It  is  a general  and  undisputed  proposition  of  law 
! that  a municipal  corporation  possesses  and  can  exercise  the  follow- 
ing powers  and  no  others,  first,  those  granted  in  express  words; 

| second,  those  necessarily  or  fairly  implied  in  or  incident  to  the 
powers  expressly  granted;  third,  those  essential  to  the  declared 
I objects  and  purposes  of  the  corporation,  not  simply  convenient, 
but  indispensable.  Any  fair  reasonable  doubt  concerning  the 
existence  of  power  is  resolved  by  the  courts  against  the  corpora- 
ls tion,  and  the  power  is  denied”:  a summary  of  the  rule  not  at 
variance,  I think,  with  the  cases  referred  to  in  the  judgment  of 
the  learned  Chancellor  as  I understand  them. 

And  having  regard  to  the  rule  as  stated,  I am  not  able  to  ex- 
: tract  the  meaning  of  “buy”  out  of  the  word  “produce,”  the  only 
1 word  to  be  found,  in  all  the  statutory  provisions  in  question,  upon 
which  to  base  an  argument  for  that  result. 

I therefore  am  of  the  opinion  that  by-law  No.  2504  authorizing 
the  agreement  for  the  purchase  of  electricity  was  and  is  ultra  vires, 
and  should  be  quashed. 

And  I agree  that  in  any  event  it  created  an  obligation  which 
required  submission  to  the  ratepayers,  as  contended  by  the  plain- 
tiffs. 

I do  not  dispute  that  the  powers  in  question  may  be  construed 
distributively,  but  the  scheme  in  question  comes  before  us  as  a 
whole.  It  is  not  on  its  face  tentative,,  but  complete,  and  if  the 
judgment  as  rendered  is  to  stand  it  need  never  be  changed,  or  in 
other  words,  the  essential  -idea  of  manufacturing  may  be  prac- 
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tically  abandoned,  for  if  the  defendants  may  buy  for  18  years, 
why  not  for  80  years? 

For  these  reasons  I am  of  the  opinion  that  the  whole  scheme 
outlined  in  these  by-laws  is  ultra  vires,  and  all  three  by-laws  should 
be  set  aside,  unless  the  defendants’  objection  that  the  plaintiffs’ 
failure  to  register  a certificate  of  lis  pendens,  as  required  by  sec. 
399  of  the  Consolidated  Municipal  Act  should  prevail. 

There  is  no  dispute  about  the  facts.  The  action  wras  commenced 
in  time,  but  no  certificate  was  registered;  and  the  debentures 
were  disposed  of,  although  under  rather  peculiar  circumstances 
and  in  great  and  unexplained  haste.  The  by-law  under  which  the 
debentures  issued  is  on  its  face  quite  regular  and  within  the  powers 
of  the  defendants.  It  was  passed  before  the  complementary  by- 
law for  the  purchase  of  power  which  has  been  before  fully  referred 
to,  and  a bond  fide  holder  of  the  debentures  would  probably  not 
be  affected  by  the  subsequent  acts  of  the  defendants  in  relation 
to  the  latter  subject  matter.  Considerations  such  as  these  induce 
me  to  the  conclusion  that  the  proper  course  now  is  not  to  quash 
by-law  No.  2489,  and  to  declare  that  our  refusal  to  do  so  is  to  be 
without  prejudice  to  any  further  proceedings  if  it  can  be  made 
to  appear  that  the  debentures  are  still  within  the  control  of  the 
defendants. 


Osler,  J.A.,  concurred. 

Meredith,  J.A.: — The  plaintiffs  are  ratepayers,  and  sue  on 
behalf  of  all  other  ratepayers,  as  well  as  of  themselves,  to  have 
the  by-laws  in  question  adjudged  invalid,  and  to  prevent  anything 
being  done  under  them.  It  is  their  lawful  right  so  to  sue,  and  the 
fact  that  they  may  have  other  objects  in  view,  and  other  interests 
to  be  benefited,  does  not  deprive  them  of  their  right  of  action  as 
ratepayers. 

The  main  question  is  whether  the  defendants  have  the  power 
to  buy  electricity  for  the  purpose  of  supplying  it  to  others. 

That  they  have  not  seems  to  me  to  be  very  plain.  Their  power 
is  that  which  has  been  conferred  upon  them  by  statute,  and  that 
only;  and  the  power  so.  conferred  is  only  to  produce,  manufacture 
and  use,  and  supply  to  others  to  be  used,  and  to  buy  for  their  own 
use.  No  reasonable  construction  of  any  of  the  Acts  can  include  a 
power  to  buy  to  sell  again. 
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Nothing  in  any  of  the  Acts  aids  the  defendants’  contention, 
but  everything  points  to  their  being  producers  or  makers,  and 
not  trafficers,  of  the  commodity.  I do  not  comprehend  the  asserted 
force  of  the  contention  that  these  powers  are  to  be  read  distribu- 
tively;  it  cannot  be  that  they  may  produce  or  manufacture  without 
using  or  supplying  to  others;  or  that  they  may  use  and  supply  to 
others  that  which  they  have  not  produced  or  made;  and  nowhere 
is  any  power  given  to  buy  for  the  purpose  of  supplying  others.  If 
the  power  to  supply  to  others  could  be  said  to  include  the  power 
to  buy  for  that  purpose,  it  quite  as  well  includes  the  power  to  pro- 
duce or  make  for  that  purpose,  and  the  expressed  power  to  do  so 
would  not  be  needed. 

Whatever  the  future  may  bring  forth,  legislation,  up  to  the 
present  time,  has  advanced  as  far  only  as  to  permit  municipal  cor- 
porations in  general,  and  this  corporation  in  particular,  to  become 
producers  or  makers  of  electricity  to  supply  to  others,  as  well  as 
for  their  own  use;  but  not  to  become  middlemen. 

However  convenient  or  proper  it  might  be,  we  cannot  by  ad- 
judication turn  a municipal  corporation  into  a trading  corporation, 
either  generally,  or  as  to  any  one  commodity — a thing  which  the 
Legislature  has  refused  to  do  in  this  very  case,  upon  the 
corporation’s  application  for  a special  Act  making  lawful  that 
which  they  desire  to  do. 

Any  of  the  by-laws  in  question  which  is  not  at  least  part  of  a 
scheme  for  the  production  and  manufacture  of  the  force,  or  is  part 
of  a scheme  to  buy  it  to  supply  to  others,  is  therefore  ultra  vires 
and  ought  to  be  quashed,  that  being  the  most  appropriate  relief 
in  such  a case  as  this. 

One  may  be  “ morally  certain”  that  by-law  2489  is  in  truth 
but  part  of  a scheme  to  buy  and  supply  to  others,  as  well  as  use, 
electricity,  and  so  ultra  vires,  and  may  be  much  aided  in  reaching 
that  conclusion  by  the  defendants’  reasons  against  the  appeal, 
as  well  as  by  the  argument  in  their  behalf  on  the  hearing  of 
it,  but  upon  its  face  that  does  not,  but  the  contrary  does, 
appear.  It  recites  the  power  “to  produce,  manufacture  and  use, 
and  supply  to  others  to  be  used,”  and  that,  in  the  exercise  of  a 
power  to  purchase  the  property  described  in  it,  the  corporation 
has  decided  to  buy  such  property,  and  to  conduct  and  manage  it  in 
connection  with  the  production,  manufacture,  use,  and  supply  of 
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electricity;  and  enacts  that  the  corporation  may  produce,  manu- 
facture and  use,  and  supply  to  others,  electricity;  and,  to  that  end, 
may  acquire  and  use  such  property. 

The  evidence  at  the  trial  was  not  directed  to  this  question, 
and  in  fact  it  has  not  been  tried.  So  that,  unless  the  defendants 
admit  that  all  the  by-laws  are  but  part  of  one  scheme  one  feature 
of  which  is  disclosed  in  the  latest  by-law,  I cannot  think  that  we  can 
rightly  adjudge  this  by-law  to  be  invalid,  but  on  the  other  hand, 
nothing  should  be  done  to  prevent  an  attack  upon  it  in  another 
action  or  proceeding,  on  the  ground  that  it  is  but  part  of  a scheme 
which  is  beyond  the  power  of  the  defendants. 

I am  not  disposed  to  look  upon  the  difference  in  the  contract  to 
buy  which  was  presented  to  the  ratepayers  and  upon  which  they 
voted,  and  the  actual  contract  subsequently  made,  as  unsubstantial 
or  unimportant.  But  there  was  no  deception  when  the  by-law 
was  submitted;  it.  was  a breach  of  trust  afterwards  committed, 
if  it  were  a wrong,  and  so  the  validity  of  the  by-law  is  not  affected; 
nor  can  the  contract  be  interfered  with  in  the  absence  of  the  other 
parties  to  it ; and  this  action  is  not  brought  to  compel  the  members 
of  the  council,  or  any  of  them,  to  make  good  the  difference.*  It 
therefore  cannot  affect  the  result  of  this  action. 

I am  quite  unable  to  find  anything  substantial  in  the  defence 
of  acquiescence  and  laches.  There  was  nothing  like  acquiescence; 
on  the  contrary,  the  plaintiffs  were  always  strong  and  persistent 
opponents  to  the  defendants’  schemes  and  actions.  Nor  was  there 
anything  savoring  of  laches.  The  attack  was  made  by  this  action 
promptly  after  the  wrong  was  done.  The  plaintiffs  were  not  re- 
quired to  sue  until  then — indeed,  if  they  had,  their  action  might, 
have  been  dismissed  as  premature.  Until  the  by-laws  were  actually 
passed  there  was  time  for  repentance;  and  until  actually  passed 
how  could  anyone  foretell  what  the  vote  would  be — whether  they 
would  be  carried  or  lost? 

It  seems  to  have  been  held  by  a higher  court  (see  Suther- 
land-Innes  Co.  v.  The  Township  of  Romney  (1900),  30  S.C.R. 
495,  and,  same  case,  26  A.R.  495)  that  the  saving  effect  of  sec. 
399  of  the  Municipal  Act  does  not  apply  to  a by-law  which  is  ultra 
vires  of  the  corporation;  and,  unless  the  section  be  restricted  to 
the  protection  of  bond  fide  purchasers  of  the  debentures,  that  is 
a conclusion  not  very  hard  to  be  reached,  but  it  would  have 
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been  more  satisfactory  if  the  reasons  for  the  conclusion  had  been 
given,  and  the  fact  that  the  similar  sec.  377  expressly  excepts 
such  by-laws,  whilst  this  does  not,  adverted  to. 

Upon  these  short  and,  as  it  appears  to  me,  plain  grounds,  this 
appeal  should  be  allowed,  and  judgment  should  be  directed  to  be 
entered  for  the  plaintiffs,  quashing  the  invalid  by-law  with  costs 
of  the  action  and  appeal  generally;  and  for  the  defendants, 
dismissing  the  action  in  respect  of  the  other  by-laws,  but 
without  prejudice  to  any  other  action  or  proceeding  impeaching 
them  on  the  ground  before  mentioned,  with  costs  of  this  branch  of 
the  action  and  appeal,  if  any  separable  costs  were  incurred 
upon  it. 

Maclaren,  J.A.,  concurred  in  the  result. 
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[IN  CHAMBERS.] 

Connolly  y.  Connor. 

Evidence — Master’s  Office — Reference  to  Take  Partnership  Accounts — Defendant 
out  of  Jurisdiction — Preliminary  Examination  of  as  to  Surcharge — Dis- 
cretion of  Master  to  Direct — Issue  of  Commission — Appointment  of  Master 
as  Commissioner. 

The  discretion  vested  in  the  Master  by  Con.  Rules  668-669  as  to  preliminary 
examinations  in  taking  accounts  is  very  wide,  and  where  in  the  proper 
exercise  of  his  discretion  an  examination  of  a party  is  directed,  it  will  not 
be  interfered  with;  but  he  has  no  power  to  require  the  attendance  within 
the  jurisdiction  of  a defendant  residing  thereout,  or  to  issue  a commission 
naming  himself  as  commissioner.  As  it  appeared  in  this  case  that  it  would 
be  in  the  interests  of  justice  that  the  examination  should  be  held  before  the 
Master  personally,  the  Court  directed  a commission  to  issue  for  such  exam- 
ination, naming  him  as  the  commissioner. 


This  was  an  appeal  by  the  defendant  from  a direction  of  the 
local  master  at  Ottawa,  requiring  the  defendant,  though  resident 
in  New  York,  to  attend  and  submit  to  preliminary  examination 
at  Ottawa  respecting  items  of  surcharge  and  falsification  upon  the 
plaintiff  s accounts  filed  with  the  Master  upon  a reference  in  a 
partnership  action. 

The  appeal  was  heard  before  Anglin,  J.,  in  Chambers,  on  the 
9th  of  June,  1906. 

T.  A.  Beament,  for  the  defendant. 

Glyn  Osier,  for  the  plaintiff. 

June  18.  Anglin,  J.: — The  defendant  contends  that  the 
material  before  the  Master  was  insufficient  to  enable  him  to  exercise 
any  reasonable  discretion  as  to  the  necessity  or  propriety  of  a 
preliminary  examination  being  had,  and  that  in  any  event  he  had 
no  jurisdiction  to  require  the  attendance  of  the  defendant  at  Ottawa 
to  submit  to  such  examination. 

The  discretion  conferred  upon  the  Master  by  the  Rules  668 
and  669  is  very  wide.  In  the  exercise  of  that  discretion  he  has 
determined  that  a preliminary  examination  of  the  defendant 
should  now  be  had.  Although  the  material  does  not  perhaps 
specify,  with  as  much  particularity  as  may  be  desirable,  the 
items  of  surcharge  or  falsification  in  respect  of  which  this- 
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examination  is  sought,  I must  assume  that  these  were  specified 
in  argument  before  the  learned  Master.  The  plaintiff  had,  in 
fact,  already  specified  them  in  writing  upon  a former  abortive 
attempt  to  procure  the  examination  of  the  defendant.  He 
must,  he  concedes,  give  formal  notice  of  the  items  upon  which 
he  proposes  to  examine  before  proceeding  with  the  examination: 
I DanielTs  Chy.  Pr.,  7th  ed.,  p.  853. 

I should  not,  I think,  interfere  with  the  discretion  exercised 
by  the  Master  in  determining  that  a preliminary  examination  of 
I the  defendant  should  now  be  had. 

But  I am  unable  to  agree  in  his  direction  that  the  defendant 
j should  attend  for  such  examination  at  Ottawa. 

The  proposed  examination  is  said  to  be  somewhat  in  the  nature 
i of  an  examination  for  discovery  for  the  purpose  of  obtaining  from 
| the  defendant  admissions,  if  possible,  and,  if  not,  such  information 
as  will  the  better  enable  the  plaintiff  to  prepare  for  and  shape  his 
; case  in  the  prosecution  of  the  reference. 

The  Court  will  not,  under  the  code  of  rules  regulating  discovery, 
i require  the  attendance  of  a non-resident  defendant  at  a point 
within  the  jurisdiction:  Lefurgey  v.  Great  West  Land  Co.  (1906), 
11  O.L.R.  617.- 
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Although  this  code  of  rules  does  not  apply  in  the  Master’s 
office,  yet  the  practice  there  should,  I think,  in  such  matters,  by 
analogy,  conform  to  the  practice  prescribed  in  regard  to  discovery. 
If,  because  of  the  right  of  a defendant  not  to  be  taken  away  from 
the  locality  of  his  residence  for  examination,  the  court  or  a Judge 
will  not  require  him  to  attend  elsewhere  for  the  ordinary  examina- 
tion for  discovery,  a fortiori  it  would  seem  that  a Master  or  referee, 
in  the  conduct  of  a reference,  should  respect  that  right.  The 
primd  facie  right  of  a non-resident  defendant  to  have  his  testimony 
taken  on  commission  for  use  at  trial  is  well  established.  More- 
over, Rule  499  (2)  confers  on  the  Master  express  power  to  direct 
that  a commission  shall  issue  to  take  this  evidence,  and,  in  ordinary 
cases,  this  is  manifestly  the  practice  which  should  be  adopted. 

But,  in  the  present  instance,  the  Master  has  apparently  deemed 
it  very  desirable  that  the  evidence  of  the  defendant,  should  be  taken 
before  himself  rather  than  before  a commissioner  to  be  appointed 
by  him.  If  it  were  certain  that  the  defendant  would  appear  as 
a witness  before  the  Master  at  a later  stage  of  the  reference  it  might 
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not  be  so  important  that  the  Master  should  himself  take  the  ex- 
amination now  proposed.  But  if,  as  is  quite  possible,  the  de- 
fendant will  not  give  any  evidence  upon  the  pending  reference- 
except  such  as  he  may  give  upon  the  examination  now  in  con- 
templation, it  may  be  of  the  greatest  moment  that  the  Master 
should  have  the  advantage  of  observing  his  demeanour  as  a witness 
and  of  controlling  the  conduct  of  his  examination.  The  Master 
has  already  taken  the  evidence  of  one  of  the  plaintiffs,  who,  although 
non-resident,  attended  pursuant  to  the  Master’s  direction  at  Ottawa, 
for  that  purpose.  This  fact,  I understand,  influenced  the  Master 
in  directing  that  the  defendant  should  attend  in  like  manner. 
While  the  fact  that  the  plaintiff  submitted  to  a like  direction  does- 
not  suffice  to  support  the  direction  that  the  defendant,  residing 
in  New  York,  should  come  to  Ottawa  to  be  examined,  it  affords, 
an  additional  reason  why  the  Master  should  take  the  examina- 
tion of  the  defendant  in  person,  rather  than  through  a commissioner 
to  be  appointed  by  himself.  Indeed,  the  Rules  rather  seem  to* 
contemplate  that  all  evidence  upon  a reference  shall  be  given 
viva  voce  before  the  Master  or  referee,  unless  upon  special  grounds, 
it  should  be  otherwise  ordered : Rule  484. 

The  Master  cannot  direct  the  issue  of  a commission  in  which 
he  shall  himself  be  named  as  commissioner.  It  is  possible  that  he 
could  under  Rule  485  make  an  order  for  the  attendance  of  the 
defendant  for  examination  before  himself  at  the  city  of  New  York. 
This  rule,  however,  differs  somewhat  from  the  corresponding 
English  Rule,  No.  487,  which  enables  the  Court  or  a Judge  to  make 
an  order  for  the  examination  of  any  witness  or  person  before  “the 
Court  or  Judge  or  any  officer  of  the  court  or  any  person  and  at  any 
place,”  whereas  our  Rule  empowers  the  Court  or  a Judge  to  direct 
such  examination  “before  any  officer  of  the  court  or  any  other 
person  and  at  any  place,”  not  contemplating,  apparently,  that 
such  examination  should  be  had  before  the  Court  or  Judge  pro- 
nouncing the  order. 

But  the  Court  or  a Judge,  under  Rule  499  (1),  may  direct  that 
a commission  should  issue  for  this  purpose,  and  I see  no  reason 
why,  in  such  a case  as  the  present,  the  Master  should  not  be  named 
as  the  commissioner.  The  expense  of  having  the  Master  himself 
execute  such  a commission  will  be  only  slightly,  if  at  all,  greater 
than  would  be  entailed  were  the  commission  directed  to  some- 
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suitable  person  resident  in  the  city  of  New  York.  Probably  both 
parties  will  consent  to  an  order  being  pronounced  for  the  issue 
of  a commission  to  the  Master.  If  not,  and  if  the  plaintiff  desires 
it,  such  order  may  issue  upon  the  plaintiff’s  filing  a certificate 
of  the  Master  that  it  is  in  his  opinion  desirable  that  the  examination 
of  the  defendant  should  take  place  in  his  presence.  Otherwise 
the  Master  may  exercise  the  power  conferred  upon  him  by  Rule 
499,  sec.  2. 

Success  upon  this  appeal  being  divided,  there  will  be  no  costs 
to  either  party.  The  costs  of  the  commission,  if  issued  to  the 
Master,  will  be  costs  in  the  reference. 

G.  F.  H. 


Anglin,  J. 
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[DIVISIONAL  COURT.] 
Rex  v.  Laforge. 


Municipal  Corporations — Hawkers  and  Pedlars — By-law  to  License — Prohibitory 
Effect — Conviction — Amendment  of — Motion  to  Quash. 

The  defendant  was  convicted  of  an  infraction  of  a by-law  passed  by  a town  coun- 
cil, under  sub-sec.  14  of  sec.  583  of  the  Con.  Mun.  Act,  1903, 3 Edw.  VII.  ch.  19 
(O).,  relating  to  hawkers  and  pedlars,  etc.,  the  violation  charged  against 
defendant  being  “ by  going  from  place  to  place  with  an  animal  bearing  or 
drawing  or  otherwise  carrying  goods,  wares  or  merchandise  for  sale  without 
a license  therefor,”  but  not  stating  that  he  did  so  as  a hawker,  etc.,  nor 
did  the  conviction  negative  the  exceptions  in  the  proviso  to  sub-sec.  14  of 
sec.  583  that  the  sale  was  to  a retail  trader,  or  of  goods  manufactured  in 
this  province  by  the  defendant  or  his  employer  : as  the  evidence  shewed 
that  the  defendant  was  not  within  the  proviso,  the  conviction  was  amended 
by  supplying  these  defects,  and  a motion  to  quash  by  reason  of  the  omissions 
was  dismissed. 

The  conviction  was  also  objected  to  on  the  ground  that  the  by-law,  though 
professedly  passed  for  licensing  and  regulating,  was  in  reality  passed  at  the 
instance  of  the  retail  merchants  of  the  town,  who  had  the  license  fees  made 
so  high  as  to  be  in  fact  prohibitive  : — 

Held , that  as  the  Court  were  not  trying  the  defendant,  or  hearing  an  appeal 
from  the  conviction,  and  this  not  being  a motion  to  quash  the  by-law,  and 
there  being  evidence,  though  slight,  upon  which  the  magistrate  might  find 
against  there  being  any  such  prohibition,  a motion  to  quash  the  conviction 
on  this  ground  was  also  dismissed. 

Section  376  of  the  by-law  fixed  the  license  fees  at  $20,  $5,  and  $4,  contingent 
respectively  on  the  use  of  a horse  or  cart  by  the  hawker,  etc.,  or  his  travelling 
on  foot,  with  or  without  a push  cart,  etc.  This  by-law  was  amended  by 
by-law  779,  which  struck  out  the  words  20,  5,  and  4,  and  substituted 
therefor  75,  50,  and  50.  This  last-named  by-law  was  repealed  by  by- 
law 821,  and  the  first-named  by-law  amended  by  striking  out  the  words 
20,  5,  and  4,  and  'substituting  therefor  75,  50,  and  50.  Then  by 
by-law  855  this  last-named  by-law  was  amended,  but  not  in  so  far  as  regarded 
the  last-named  amendment,  and  in  other  respects  was  confirmed.  It  was 
objected  that  no  penalty  was  provided  in  the  by-law  821,  which  repealed 
by-law  779,  as  it  did  not  in  its  terms  restore  to  sec.  376  the  words  20,  5. 
and  4 ; but  merely  directed  the  substitution  of  the  words  75,  50,  and 
50  for  such  words  as  if  they  had  been  restored: — 

Held,  that  the  objection  must  be  over-ruled,  for  the  rule  under  sub-sec.  46  of 
sec.  8 of  the  Interpretation  Act,  R.S.O.  1897,  ch.  1,  which  restricts  the 
effect  of  repeal  of  a repealing  Act  has  no  application  to  by-laws,  and,  there- 
fore, the  repeal  of  by-law  779  restored  sec.  374  to  its  original  condition,  ar.d 
by  by-law  821  the  purpose  intended  was  effected. 


This  was  a motion  to  make  absolute  an  order  nisi  to  quash 
the  conviction  of  the  defendant  by  the  Police  Magistrate  of  the 
town  of  Berlin,  under  by-law  No.  757,  sec.  374,  of  the 
town  of  Berlin,  as  amended  by  by-law  No.  821,  for  a violation  of 
such  by-law  “by  going  from  place  to  place  with  an  animal  bearing 
or  drawing  or  otherwise  carrying  goods,  wares  or  merchandise 
for  sale  without  a license  therefor.  ” 
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By-law  No.  757  was  passed  on  15th  December,  1902,  sec.  374 
of  which,  as  also  secs.  375,  376  and  377,  are  as  follows: — 

“374.  That  no  person  shall  within  the  town  of  Berlin  act  as  a 
hawker,  pedlar  or  petty  chapman,  or  carry  on  petty  trades  or 
go  from  place  to  place  or  to  other  men’s  houses  on  foot  or  with 
any  animal  bearing  or  drawing  or  otherwise  carrying  any  goods, 
wares  or  merchandise  for  sale  without  a license  to  be  obtained 
as  hereinafter  mentioned;  provided  always  that  no  such  license 
shall  be  required  for  hawking,  peddling  or  selling  from  any  vehicle 
or  other  conveyance  any  goods,  wares  or  merchandise,  to  any 
retail  dealer,  or  for  hawking  or  peddling  any  goods,  wares  or  mer- 
chandise, the  growth,  produce  or  manufacture  of  this  Province, 
not  being  liquors  within  the  meaning  of  the  law  relating  to  taverns 
or  tavern  licenses,  if  the  same  are  being  hawked  or  peddled  by 
the  manufacturer  or  producer  of  the  goods,  wares  or  merchandise, 
or  by  his  bona  fide  servants  or  employees  having  written  authority 
in  that  behalf;  and  any  such  servant  or  employee  shall  produce 
and  exhibit  his  written  authority  when  required  to  do  so  by  any 
municipal  or  peace  officer. 

(a)  The  word  ‘ hawkers’  in  this  section  of  this  by-law  shall 
include  all  persons  who,  being  agents  for  persons  not  resident 
within  the  county,  sell  or  offer  for  sale,  tea,  dry  goods,  watches, 
plated  ware,  silverware,  furniture,  carpets,  upholstery,  millinery, 
or  jewelry  or  carry  and  expose  samples  or  patterns  of  any  such 
goods  to  be  afterwards  delivered  within  the  county  to  any  person 
not  being  a wholesale  or  retail  dealer  in  such  goods,  wares  or  mer- 
chandise. 

375.  Every  person  who  acts  as  a hawker,  pedlar,  or  petty 
chapman,  within  the  meaning  of  the  374th  section  hereof,  within 
the  said  town  and  requiring  a license  hereunder,  shall  exhibit  on 
reasonable  demand  by  any  municipal  or  peace  officer  or  by  any 
resident  of  said  town,  a license  in  force  under  this  by-law,  and 
in  default  thereof  shall  be  subject  to  the  penalties  hereinafter 
mentioned. 

376.  Every  person  desiring  a license  enabling  him  to  act  as  a 
hawker,  pedlar  or  petty  chapman  within  the  said  town  shall  pay 
to  the  town  treasurer,  for  the  general  uses  of  the  town  and  said 
treasurer  is  hereby  authorized  and  required  to  issue  a license  to 
any  person  applying  therefor  to  license  such  persons  to  act  as  a 
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hawker,  pedlar  or  petty  chapman,  within  the  said  town,  upon 
payment  of  the  sums  following  respectively:— 

Rex 

V. 

La FORGE. 

For  a license  as  a hawker,  pedlar  or  petty  chapman,  hereinafter 
called  ‘pedlar’s  license,’  as  follows:  For  such  a license  for  a person 
using  a waggon  or  vehicle,  the  sum  of  twenty  dollars;  for  a ‘ped- 
lar’s license’  for  a person  travelling  on  foot  and  using  a push  cart 
the  sum  of  five  dollars,  and  for  a ‘pedlar’s  license’  for  a person 
travelling  on  foot  and  carrying  a trunk,  valise,  box,  pack,  bundle 
or  basket,  the  sum  of  four  dollars. 

377.  All  licenses  under  this  by-law,  other  than  a license  for  a 
person  travelling  on  foot  and  carrying  a trunk,  valise,  box,  pack, 
bundle  or  basket,  shall  be  in  force  for  the  period  of  one  year  from 
the  date  of  the  issue  thereof  and  the  license  for  a person  travelling 
on  foot  and  carrying  a trunk,  valise,  box,  pack,  bundle  or  basket, 
shall  be  in  force  for  one  month  only  from  the  date  of  the  issue 
thereof.  ’ ’ 

By-law  No.  779,  passed  on  4th  May,  1903,  enacted  as  fol- 
lows : — 

“1.  The  said  by-law  No.  757  is  herein  amended  by  striking 
out  the  words  ‘twenty,’  ‘five’  and  ‘four,’  where  they  occur  in 
sec.  376  thereof,  and  substituting  therefor  respectively  the  words 
‘seventy-five,’  ‘fifty’  and  ‘fifty.’ 

2.  The  said  by-law  757  is  further  amended  by  striking  out 
the  word  ‘month’  where  the  same  occurs  in  sec.  377  thereof,  and 
substituting  therefor  the  word  ‘year.’  ” 

Another  by-law,  No.  821,  was  passed  on  6th  September,  1904. 
It  was  headed  “by-law  No.  821,  to  repeal  by-law  No.  779  and 
to  amend  by-law  No.  757,”  and  was  as  follows: 

“ 1.  By-law  No.  779  of  the  town  of  Berlin  is  hereby  repealed. 

2.  The  said  by-law  No.  757  is  amended  by  striking  out  the 
words  ‘twenty,’  ‘five’  and  ‘four’  where  they  occur  in  sec.  376 
thereof,  and  substituting  therefor  respectively  the  words  ‘seventy- 
five,’  ‘fifty’  and  ‘fifty.’ 

3.  The  said  by-law  No.  757  is  further  amended  by  striking  out 
sec.  377  thereof,  and  substituting  therefor  the  following  sec.  377: 
‘All  licenses  under  this  by-law  shall  be  in  force  for  the  period  of 
one  year  from  the  date  of  the  issue  thereof.  ’ 

4.  The  said  by-law  No.  757  is  further  amended  by  adding 
thereto  as  sec.  376A  thereof  the  following  section:  ‘376A.  If  the 
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person  desiring  a license  for  any  of  the  purposes  set  out  in  sec.  376 
hereof  is  a resident  of  the  said  town,  whose  name  appears  on  the 
last  revised  assessment  roll  thereof  as  owner  or  tenant,  such  person 
shall  be  entitled  to  receive  such  licenses  upon  the  payment  to  the 
town  treasurer  of  the  sum  of  $1.00,  instead  of  the  sum  required 
therefor  by  sec.  376  hereof. 

This  by-law  was  amended  by  by-law  No.  855: 

“By-law  No.  821  of  the  corporation  of  the  town  of  Berlin  is 
hereby  amended  by  striking  out  paragraph  4 thereof. 

In  all  other  respects  the  said  by-law  No.  821  is  hereby  con- 
firmed.” 


On  June  20th,  1906,  the  motion  was  argued  before  Mulock, 
C.J.Ex.D.,  Anglin  and  Clute,  JJ. 

Proudfoot,  K.C.,  for  defendant. 

J.  E.  Jones,  for  informant. 


The  arguments  sufficiently  appear  from  the  judgment. 

June  21.  The  judgment  of  the  Court  was  delivered  by 
Anglin,  J.: — Upon  the  argument  we  held  that  the  by-law 
conforms  to  sub-sec.  14  of  sec.  583  of  the  Municipal  Act,  1903, 
3 Edw.  VII.,  ch.  19  (O.)  ;*  and  we  amended  the  conviction,  in 

(accordance  with  the  evidence,  by  inserting  after  the  words,  “by 
going,”  the  words,  “as  a hawker,”  and  otherwise.  So  amended, 

I the  conviction  is,  in  our  opinion,  warranted  by  the  terms  of  the 
I by-law. 

The  defendant,  however,  impugns  the  validity  of  the  by-law 
upon  the  grounds  that,  under  the  guise  of  licensing,  it  prohibits 
the  exercise  of  the  calling  or  trade  of  hawking  or  peddling  in  the 
municipality,  and  that  it  was,  in  fact,  passed  for  this  purpose 

Iat  the  instance  of  the  retail  merchants  of  the  town,  and  not  for  the 
purpose  of  regulating  or  licensing  persons  following  these  callings. 

*“For  licensing,  regulating  and  governing  hawkers,  pedlars  or  petty 
chapman,  and  other  persons  carrying  on  petty  trades,  or  who  go  from 
I place  to  place  or  to  other  men’s  houses,  on  foot,  or  with  any  animal,  bearing 
j or  drawing  any  goods,  wares,  or  merchandise,  for  sale,  or  in  or  with  any 
j boat,  vessel  or  other  craft,  or  otherwise  carrying  goods,  wares,  or  merchandise 
j for  sale,  and  for  determining  the  time  during  which  the  license  shall  be  in 
j force. 
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While  there  is  much  evidence  to  support  these  views — and 
such  might  be  our  conclusions  were  we  trying  the  defendant,  or 
hearing  an  appeal  from  the  conviction,  or  considering  a motion 
to  quash  this  by-lawT — the  finding  of  the  magistrate  who  made 
the  conviction  “that  the  license  fee  is  not  prohibitory  in  its  nature,” 
based  upon  a consideration  of  the  evidence,  may  not  be  impeached 
in  this  court  upon  the  ground  that  it  is  against  the  weight  of  evi- 
dence. Though  it  may  be  very  slight,  we  cannot  say  that  there 
is  no  evidence  whatever  to  support  a finding  that  the  by-law  is 
not  prohibitive  in  character  or  effect,  or  that  the  magistrate  was 
bound  to  hold  the  evidence  before  him  sufficient  to  satisfy  the 
burden,  which  lay  upon  the  defendant,  of  proving  the  by-law  to 
be  prohibitory.  But,  in  thus  disposing  of  these  objections  to  the 
validity  of  the  by-law,  we  must  not  be  understood  to  accede  to 
the  contention  that  it  is  open  to  a defendant  upon  trial  before  a 
magistrate,  or  upon  motion  to  quash  a conviction,  to  attack  the 
validity  of  the  by-law,  under  which  he  is  prosecuted,  on  grounds 
such  as  these,  not  apparent  upon  the  face  of  the  by-law,  and  to  be 
established,  if  at  all,  by  extraneous  evidence.  Upon  this  question 
we  find  it  unnecessary  to  express  an  opinion. 

The  defendant  further  objects  that  although  by-law  No.  779 
amended  sec.  376  of  by-law  757  by  striking  out  the  words,  “twenty, 
five  and  four,”  being  the  words  stating  the  amounts  of  the  several 
license  fees  imposed,  and  substituting  therefor  the  words,  “seventy- 
five,  fifty  and  fifty,”  respectively,  by-law  No.  821,  which  wholly 
repeals  by-law  No.  779,  did  not  in  terms  restore  to  by-law  757 
the  wrords,  “twenty,  five  and  four,”  but  merely  directed  the 
substitution  of  the  words,  “ seventy-five,  fifty  and  fifty,”  for  the 
words,  “twenty,  five  and  four,“  respectively,  as  if  those  words 
were  restored  to  the  original  by-law  by  the  repeal  of  the  amend- 
ing by-law,  which  has  removed  them.  In  the  absence  of  any 
legislation  making  applicable  to  by-laws  the  rule  which,  under 
sub-sec.  46  of  sec.  8 of  the  Interpretation  Act*,  restricts  the  effect 
of  the  repeal  of  repealing  statutes,  this  contention  cannot  pre- 
vail: Maxwell  on  Interpretation  of  Statutes,  4th  ed.,  p.  622. 

The  repeal  of  by-law  779  restored  sec.  374  of  by-law  757  to  its 

* The  repeal  of  any  Act  or  part  of  an  Act  shall  not  revive  any  Act  or 
provision  of  law  repealed  by  such  Act  or  part  of  an  Act  or  prevent  the  effect 
of  any  saving  clause  therein. 
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original  condition,  and  by-law  821  was,  therefore,  properly  drawn,  D-  c- 
and  effected  the  purpose  for  which  it  was  intended.  1906 

The  conviction  does  not  upon  its  face  negative  the  applica-  Rex 
bility  of  the  proviso  to  sub-sec.  14  of  sec.  583  of  the  Municipal  Laforge. 
Act,  which  exempts  from  the  operation  of  that  sub-section  a hawker  An^~  j 
selling  to  a retail  dealer  dr  selling  goods  manufactured  in  the  Pro- 
vince by  himself  or  his  employer.  But  the  evidence  sufficiently 
shews  that  the  defendant  was  not  within  this  saving  proviso,  and 
we  should  therefore,  we  think,  yield  to  the  request  of  counsel  for 
the  informant  that  the  conviction  be  amended  to  meet  this  ob- 
jection. 

We  cannot  find  that  the  defendant  has  been,  as  he  urged  in 
his  last  objection,  convicted  of  two  separate  and  distinct  offences. 

The  motion,  in  our  opinion,  fails,  and  must  be  dismissed. 

In  view  of  the  amendments  required  to  sustain  the  conviction, 
there  should  be  no  costs  of  this  motion. 


G.  F.  II. 
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[IN  THE  COURT  OF  APPEAL.] 

In  the  Matter  of  Assessment. 

The  International  Bridge  Company 
y. 

The  Village  of  Bridgeburg. 

Assessment  and  Taxes — Assessor,  Powers  of — Court  of  Revision  and  Appel- 
late Tribunals,  Jurisdiction  of — Valuation — Business  or  Income 
Tax — Assessment  Act,  4 Edw.  VII.  ch.  23,  secs.  42-3. 

The  jurisdiction  of  the  Court  of  Revision  and  the  courts  exercising  appellate 
jurisdiction  therefrom,  is  confined  to  the  question  of  valuation,  namely, 
whether  or  not  the  assessment  is  too  high  or  too  low.  Whether  the  prop- 
erty is  assessable  or  not  is  for  the  assessor  alone  to  determine,  from  which 
there  is  no  appeal. 

Toronto  R.W.  Co.  v.  City  of  Toronto,  [1905]  A.C.  809,  followed. 

There  is,  therefore,  no  jurisdiction  in  the  appellate  courts  to  determine  whether 
or  not  a business  or  income  tax  should  be  imposed. 

A bridge  over  the  Niagara  river  between  this  Province  and  the  United  States 
was  built  by  a bridge  company  for  the  passage  over  it  of  trains  having 
connecting  lines  on  either  side  of  the  river: — 

Held,  that  the  rule  of  valuation  to  be  applied  is  that  provided  by  sec.  43, 
sub-sec.  2 (a),  of  the  Assessment  Act,  4 Edw.  VII.  ch.  23  (O.),  namely, 
that  part  of  the  structure  within  the  Province  is  to  be  valued  as  an  integral 
part  of  the  whole,  and  at  its  cash  value  as  the  same  would  be  appraised 
upon  a sale  to  another  company  possessing  similar  powers,  rights  and  fran- 
chises, and  subject  to  similar  conditions  and  burdens,  and  incorporating 
the  provisions  and  basis  of  the  Assessment  Act,  set  forth  in  sec.  42,  sub- 
sec. 2. 

This  was  an  appeal  by  the  International  Bridge  Company  under 
sec.  76  (6)  of  the  Assessment  Act,  4 Edw.  VII.,  ch.  23  (O.),  from  a 
decision  of  a board  of  county  court  Judges  varying,  upon  appeal  on 
behalf  of  the  Bridge  Company,  the  decision  of  the  Court  of  Revision 
of  the  village  of  Bridgeburg  in  respect  of  an  assessment  for  a bridge, 
the  property  of  the  Bridge  Company. 

There  was  also  a cross  appeal  by  the  village  on  the  ground  that 
the  board  ought  to  have  held  that  the  Bridge  Company  were  liable 
to  a business  assessment  in  respect  of  the  bridge,  and  further  because 
if  not  liable  to  a business  assessment,  the  Bridge  Company  were 
liable  to  assessment  for  income  and  that  the  Board  should  have 
allowed  all  necessary  amendments  in  order  to  assess  the  Bridge 
Company  in  these  respects. 

On  6th  February,  1906,  the  appeal  was  heard  before  Moss, 
C.J.O.,  Osler,  and  Garrow,  JJ.A. 

M.  K.  Cowan,  K.C.,  for  the  appellants. 

G.  Lynch-Staunton,  K.C.,  and  L.  C.  Raymond,  for  the  respondents. 
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March  28.  Moss,  C.J.O. : — The  subject  of  the  appeal  is  a bridge, 
known  as  the  International  Bridge,  which  crosses  the  Niagara  river 
between  Bridgeburg  in  this  Province  and  the  city  of  Buffalo  in  the 
State  of  New  York. 

The  purpose  of  its  construction  was  for  the  passage  over  it  of 
trains  of  railway  companies  having  connecting  lines  on  each  side  of 
the  river,  and  that  is  the  use  to  which  it  has  been  and  is  now  devoted. 

In  the  year  1905  the  assessor  of  the  village  of  Bridgeburg  assessed 
the  Bridge  Company  in  respect  of  the  bridge,  and  the  entry  in  the 
assessment  roll  is  as  follows:  “ The  International  Bridge,  Canada 
side  of  the  river,  $650,000”;  no  other  particulars  being  given.  The 
notice  of  assessment  given  pursuant  to  sec.  46  of  the  Assessment  Act 
‘contains  the  same  wx>rds,  and  none  of  the  particulars  set  forth  in  the 
Schedule  F are  supplied.  From  these  entries  it  is  apparent  that  the 
assessor  dealt  with  the  bridge  as  coming  within  sec.  43  of  the  Assess- 
ment Act  and  as  liable  to  assessment  as  a bridge  crossing  a river 
forming  a boundary  between  the  Province  and  another  country. 
On  appeal  to  the  court  of  revision  the  assessment  was  confirmed. 
The  Bridge  Company  thereupon  appealed  to  a board  of  county  court 
Judges,  and  contended  that  the  bridge  was  not  a bridge  assessable 
under  sec.  43,  but  a railway  bridge  forming  part  of  the  property  of 
the  Grand  Trunk  Railway  Company,  and  therefore  exempt  under 
sec.  44  of  the  Assessment  Act.  It  was  further  contended  that  in 
any  case  the  amount  of  the  assessment  was  excessive. 

The  majority  of  the  board  held  that  it  was  a bridge  falling  within 
the  terms  of  sec.  43  of  the  Assessment  Act,  and  assessable  as  such. 
They  agreed  in  holding  that  the  valuation  made  by  the  assessor  was 
excessive  and  should  be  reduced.  No  evidence  bearing  on  the  value 
was  given,  but  counsel  for  the  respective  parties  having  agreed  for  the 
purposes  of  the  appeal  that  the  Canadian  end  of  the  bridge  could  be 
replaced  for  the  sum  of  $300,000,  the  board  held  that  the  assessment 
should  be  reduced  to  that  sum.  One  member  of  the  board  expressed 
the  opinion  that  in  ascertaining  the  assessable  value,  income  should 
be  taken  into  account,  but  all  appeared  to  agree  that  a business 
assessment  could  not  be  imposed. 

On  the  argument  in  this  court  Mr.  Cowan,  for  the  Bridge  Com- 
pany, conceded  that  in  the  face  of  the  decision  of  the  Judicial  Com- 
mittee of  the  Privy  Council  in  The  Toronto  Railway  Co.  v.  City  of 


C.  A. 
1906 

Inter- 

national 

Bridge 

Co. 

v. 

Village 

of 

Bridgeburg 
Moss,  C.J.O. 


316 


ONTARIO  LAW  REPORTS. 


C.  A. 
1906 

Inter- 

national 

Bridge 

Co. 

v. 

Village 

of 

Brtdgeburg 
Moss,  C.J.O. 


[VOL. 

Toronto,  [1905]  A.C.  809,  it  was  not  open  to  him  to  argue  the  question 
of  the  assessable  or  non-assessable  nature  of  the  property. 

In  that  case  their  Lordships  defined  the  limits  of  the  appellate 
jurisdiction  in  the  following  language  (p.  815) : “It  appears  to  their 
Lordships  that  the  jurisdiction  of  the  Court  of  Revision  and  of  the 
courts  exercising  the  statutory  jurisdiction  of  appeal  from  the  Court 
of  Revision,  is  confined  to  the  question  whether  the  assessment  was 
too  high  or  too  low,  and  these  courts  had  no  jurisdiction  to  determine 
the  question  whether  the  assessment  Commissioner  had  exceeded 
his  powers  in  assessing  property  which  was  not  by  law  assessable. 
In  other  words,  where  the  assessment  was  ab  initio  a nullity  they 
had  no  jurisdiction  to  -confirm  it  or  give  it  validity.  ” 

This  unmistakeable  language  leaves  open  no  conclusion  other 
than  that  the  intent  and  meaning  of  the  legislation  with  regard  to 
appeals  in  matters  of  assessment  was  to  provide  that  in  making 
assessments  the  assessor  is  the  sole  judge  of  what  property  is  by  law 
assessable,  and  that  no  matter  how  grievously  he  may  err  in  law  the 
appellate  tribunals  created  by  the  Assessment  Act  have  no  juris- 
diction to  pronounce  him  w’rong  or  to  set  him  right.  Their  only 
province  is  to  say  whether  his  judgment  as  to  the  value  of  that  which 
he  assesses  is  right  or  wrong.  If  his  errors  in  law  are  to  be  corrected 
it  must  be  by  another  tribunal  and  by  a different  mode  of  procedure. 
If  this  was  not  the  intention  of  the  Legislature  (and  the  general  im- 
pression seems  to  have  been  that  it  was  not),  it  rests  with  that  body 
to  supply  the  appropriate  remedy.* 

For  the  purposes  of  this  appeal,  however,  it  must  be  assumed 
that  the  bridge  in  question  is  properly  assessable  under  sec.  43  of  the 
Assessment  Act.  But  because  this  is  said  it  is  not  to  be  assumed 
that  doubt  as  to  the  propriety  of  so  dealing  with  it  is  entertained  or 
intended  to  be  expressed.  Nothing  is  to  be  implied  except  that  the 
question  is  not  and  cannot  be  entered  upon. 

Upon  the  Bridge  Company’s  appeal,  then,  the  question  is  whether 
the  sum  fixed  by  the  Board  as  the  assessable  value  is  excessive. 

The  rule  of  valuation  to  be  applied  in  assessing  this  bridge  is 
explicitly  stated  in  sec.  43,  sub-sec.  2 (c.).  The  part  of  the  structure 
within  Ontario  is  to  be  valued  as  an  integral  part  of  the  whole  and 
at  its  actual  cash  value  as  the  same  would  be  appraised  upon  a sale 
to  another  company  possessing  similar  powers,  rights  and  franchises, 

* See  now  6 Edw.  VII.  ch.  31,  sec.  51  (O. ) . 


! 


ONTARIO  LAW  REPORTS. 


317 


XII.] 

and  subject  to  similar  conditions  and  burdens,  “ regard  being  had 
to  all  the  circumstances  adversely  affecting  the  value  of  such 
property,  including  the  non-user,  if  any,  of  the  same/’  sub-sec.  2 of 
sec.  42.  The  differences  between  these  provisions  and  those  of  the 
former  Assessment  Acts,  under  or  by  reference  to  which  the  cases  of 
In  re  Bell  Telephone  Co.  and  The  City  of  Hamilton  (1898),  25  A. R. 351  ; 
In  re  London  Street  R.W.  Co.  Assessment  (1900),  27  A.R.  83; 
In  re  Queenston  Heights  Bridge  Assessment  (1901),  1 O.L.R.  114; 
and  In  re  Toronto  Electric  Light  Co.  Assessment  (1902),  3 O.L.R.  620, 
were  decided  are  quite  apparent.  The  present  provisions  are 
directed  first  to  describing  a certain  kind  of  property  and  then  pre- 
scribing a rule  and  measure  of  valuation  to  be  adopted  by  the  assessor 
when  dealing  with  property  coming  within  that  description. 

There  is  no  uncertainty  in  the  directions  to  the  assessor.  To 
begin  with,  he  must  regard  and  value  the  part  within  his  munici- 
pality as  an  integral  part  of  the  whole  and  on  the  basis  of  valuation 
of  the  whole — that  is  to  say,  it  is  not  to  be  regarded  as  a distinct  and 
separate  part  without  relation  to  the  other  parts  constituting  with  it 
the  whole  structure,  not  as  a mere  mass  of  materials  without  com- 
pleteness or  effectiveness,  but  as  an  essential  and  important  portion 
of  the  complete  structure.  And  in  fixing  the  value  of  the  portion, 
the  valuation  of  the  whole  must  be  considered.  The  assessment  of 
the  value  of  the  part  must  proceed  on  the  basis  of  the  valuation  of 
the  whole.  The  value  is  the  actual  cash  value  which  a competent 
person  appointed  to  appraise  between  the  owning  company  and  a 
company  having  the  same  powers,  rights  and  franchises,  and  there- 
fore able  to  use  the  property  in  precisely  the  same  way,  would  fix 
upon  a contract  of  sale  by  the  one  to  the  other. 

The  difficulty  pointed  out  in  the  decisions  under  the  former  law 
of  valuing  on  this  basis  owing  to  the  inability  of  the  purchaser  to 
apply  to  the  property  purchased  the  vital  elements  of  power  to 
operate  and  use  for  the  purposes  for  which  it  was  designed,  has  been 
removed.  And  there  no  longer  exists  any  reason  preventing  the 
assessor  from  putting  himself  in  the  place  of  an  appraiser  and 
placing  such  actual  cash  value  upon  the  designated  portion  of  the 
structure  as  would  be  reasonable  and  proper  in  a dealing  between 
two  companies  on  equal  terms  with  one  another  as  regards  all 
powers,  privileges  and  franchises,  enabling  them  to  make  a beneficial 
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use  of  the  whole.  Whether  a purchasing  company  answering  the- 
description  is  or  can  be  found  is  not  material. 

For  the  assessor’s  purposes  it  can  be  assumed  that  such  is  the 
case,  and  taking  the  directions  of  the  section  as  his  guide  his  duty  is, 
clear.  He  could  not,  without  disregarding  them,  treat  the  portion 
of  the  bridge  in  question — as  it  was  argued  for  the  Bridge  Co.  he 
should  do — as  a quantity  of  materials  to  be  taken  apart  and  re- 
moved by  the  purchaser,  to  be  set  up  in  another  erection  or  sold  for 
that  purpose  or  some  other  purpose  for  which  they  might  be  avail- 
able or  rendered  available.  To  do  so  would  be  to  ignore  the  direction 
that  he  is  to  consider  the  value  as  upon  a sale  to  a company  which 
could  use  and  operate  it  in  the  same  manner  and  for  the  same  pur- 
poses as  the  owning  company  was  doing.  In  other  words,  he  is  not 
now  to  accept  the  conclusions  of  the  decisions  upon  the  former  law 
as  his  guide.  They  no  longer  apply  under  the  changed  conditions, 
introduced  by  the  present  Assessment  Act.  This  disposes  of  the 
Bridge  Company’s  appeal,  and  the  argument  on  which  it  was  based. 

The  cross  appeal  is  in  the  alternative.  It  is  first  contended  that 
a business  assessment  should  have  been  imposed,  and  next  that 
there  should  have  been  an  assessment  in  respect  of  income. 

If  the  Bridge  Company  are  liable  to  a business  assessment  under 
sec,  10.  they  appear  to  be  exempt  from  assessment  in  respect  of 
income  under  sec.  11  (1)  clause  (a). 

Whether  the  Bridge  Company  were  properly  subject  to  a business 
assessment  or  not  is  a question  that  cannot  be  dealt  with  by  this 
court  under  its  restricted  jurisdiction.  Nor  can  it  say  that  the 
company  should,  in  case  they  are  not  subject  to  a business  assess- 
ment, be  subject  to  be  taxed  for  income.  The  assessment  roll  and 
the  notice  of  assessment  define  the  assessor’s  view  of  the  law  of 
assessment  as  applicable  to  this  special  piece  of  property  and 
with  that  we  cannot  interfere.  Read  in  the  light  of  the  decision  of 
the  Judicial  Committee  the  power  of  the  court  under  sec.  78  is  con- 
fined to  reopening  the  assessment  in  order  to  the  correction  of 
omissions  or  errors  in  the  amount  of  the  assessment  stated  by  the 
assessor,  and  perhaps  to  the  placing  on  the  roll  of  the  names  of 
persons  who  should  be  assessed  for  the  amount  so  fixed.  It  does  not 
extend  to  imposing  assessments  of  a different  character.  That 
would  be  to  determine  whether  property  was  or  was  not  by  law 
assessable. 
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The  appeal  and  cross  appeal  should  be  dismissed,  each  with  costs.  c- 

1906 

Osler,  J.A.: — It  appeared  to  me  on  the  argument  that  the  Inter- 
decision  of  the  Judicial  Committee  in  [1905J  A.C.  809,  and  the  plain  NbridgeL 
language  of  sec.  43  of  the  new  Assessment  Act  (1904),  sufficiently  Co- 

' V. 

answered  the  appeal  and  cross-appeal.  They  were  but  faintly  Village 
supported  and  I think  they  should  be  dismissed.  Bridgeburg 

Garrow  and  Maclaren,  JJ.A.,  concurred. 
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[CLUTE,  J.] 

1906  The  Canadian  Pacific  R.W.  Co.  v.  The  Grand  Trunk  R.W.  Co.* 

May  19.  Railways — Board  of  Railway  Commissioners — Ex  parte  Order — Jurisdiction — 

Crossing  Order — Appeals  from  Board — Right  of  Way — “ As  novj  enjoyed  ” 
Construction — Railway  Act,  1903 — 3 Edw.  VII.  ch.  58  ( D .),  secs.  25,  32, 
44,  122,  175,  sub-secs.  2,  177. 

On  the  sale  and  conveyance  of  land  to  a railway  company,  on  which  there 
existed  a bridge  or  viaduct  spanning  a valley,  the  vendors  reserved  “ the 
right  of  way  under  the  said  bridge  as  now  enjoyed  by  the  vendors.”  At 
that  time  the  only  use  made  of  the  right  of  way  was  by  persons  on  foot, 
or  with  horses,  carts,  etc.  : — - 

Held,  that  “ as  now  enjoyed  ” meant  “ as  now  used,”  i.e.,  for  farm  purposes, 
and  did  not  justify  the  laying  and  using  a railway  under  the  bridge. 

Dand  v.  Kingscote,  6 M.  & W.  174,  and  The  United  Land  Co.  v.  Great  Eastern 
R.W . Co.,  L.  R.  17  Eq.  158,  10  Ch.  586,  distinguished. 

The  defendants  obtained  an  ex  parte  order  from  the  Board  of  Railway  Com- 
missioners authorizing  them  to  construct,  maintain,  and  operate  certain 
sidings  involving  the  crossing  of  the  right  of  way  of  another  railway.  The 
plaintiffs,  on  becoming  aware  of  this  order,  moved  against  it  before  the 
Board,  under  secs.  25  and  32  of  the  Railway  Act,  1903,  3 Edw.  VII.  ch.  58 
( D .),  but  the  Board  confirmed  it  : — 

Held,  that  by  such  application  to  vary  or  amend  the  order  the  plaintiffs  had 
submitted  to  the  jurisdiction  of  the  Railway  Commissioners,  and  were  con- 
cluded within  the  scope  of  their  judgment  , and  could  not  now  go  behind  the 
orders  in  the  present  action,  which  was  for  damages  and  an  injunction  ; 
and  this,  whether  the  application  for  the  ex  parte  order  could  be  considered 
an  application  under  sec.  177  of  the  Railway  Act  for  a crossing  order  or 
not. 

The  plaintiffs  objected  that  the  Railway  Commissioners  had  no  jurisdiction 
because  the  line  in  question,  being  a branch  line,  the  plans  were  not  filed 
in  the  Registry  Office,  pursuant  to  sec.  175,  sub-sec.  2,  and  sec.  122  of  the 
Act  : — 

Held,  that  they  could  not  raise  the  question  of  jurisdiction  in  this  way,  the 
Act  specially  providing  by  sec.  44  for  an  appeal  from  orders  of  the  Board 
to  the  Supreme  Court  of  Canada  on  such  questions. 

By  virtue  of  sec.  7 of  the  Railway  Act,  1903,  where  one  railway  crosses  another 
which  is  subject  to  the  Act,  the  Board  of  Railway  Commissioners  have 
exclusive  jurisdiction. 

This  action,  which  was  tried  before  Clute,  J.,  at  Toronto 
non-jury  sittings  on  the  1st,  2nd  and  3rd  days  of  May,  1906, 
was  for  damages  and  an  injunction  in  respect  of  an  alleged  tres- 
pass ; and  was  brought  under  the  following  circumstances: — 

The  plaintiffs  are  lessees  of  the  lands  of  the  Ontario  and  Quebec 
R.W.  Co.,  which  includes  the  right  of  way  over  lot  13  in  the  2nd 
concession  of  the  township  and  county  of  York,  subject  to  certain 
reservations. 

* The  report  of  this  case  was  delayed  with  the  intention  of  awaiting  the 
decision  of  the  Court  of  Appeal,  to  which  Court  the  case  was  to  be  carried.  By 
an  agreetnent  of  August  28th,  1906,  however,  the  parties  came  to  a settlement 
of  the  matters  between  them. — Rep. 
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The  Don  valley  is  bridged  by  a viaduct  built  on  and  over  the 
said  lot. 

The  defendants  are  lessees  of  the  Toronto  Belt  Line  R.W.  Co., 
incorporated  by  52  Viet.  ch.  82,  (O.)  Section  2 of  this  Act  empowers 
the  Belt  Line  R.W.  Co.  to  construct  the  same  “ from  some  point  on 
the  line  of  the  Grand  Trunk  R.W.  Co.  in  the  eastern  part  of  the 
city  of  Toronto,  passing  to  the  north  of  the  city,  and  connecting 
with  the  Grand  Trunk  R.W.  Co.  to  the  north-west  of  the  city.” 

The  Grand  Trunk  R.W.  Co.  constructed  a branch  line  about 
the  year  1892  from  the  Belt  Line  easterly  to  Taylor’s  brick  yard, 
under  agreement  with  the  owner  of  the  land  over  which  it  passed. 
This  line  approached  but  did  not  cross  the  plaintiffs’  right  of  way. 

In  1901  the  branch  on  this  line  was  slightly  changed,  and  in 
order  to  get  more  room  was  extended  on  to  the  plaintiffs’  right 
of  way,  under  the  viaduct. 

In  1902  it  was  extended  through  the  viaduct.  This  branch 
line  was  used  by  the  Grand  Trunk  R.W.  Co.  for  conveying  freight 
for  the  owners  of  the  brick  yard  and  paper  mills  further  north. 

The  defendants  from  time  to  time  received  the  plaintiffs’  cars 
for  delivery  at  the  defendants’  siding,  and  the  same  passed  over  the 
lands  in  question,  and  were  unloaded  sometimes  under  the  viaduct, 
and  later,  on  land  across  the  viaduct  owned  by  one  Davies,  the 
present  owner  of  lot  13,  whose  predecessor  in  title  originally  owned 
the  lot  and  conveyed  the  right  of  way  to  the  Ontario  and  Quebec 
R.W.  Co. 

On  December  30th,  1904,  the  solicitor  for  the  defendants  sent 
the  following  application  to  the  Railway  Commissioners: — 

“Montreal,  December  30th,  1904. 

A.  D.  Cartwright,  Esq., 

Secretary  Board  of  Railway  Commissioners,  Ottawa. 

Dear  Sir, — I enclose  two  blue  prints  of  plan  profile  and  book 
of  reference,  which  this  company,  under  agreement  with  Robert 
Davies,  Toronto,  desire  to  make  in  the  siding  leading  to  the  brick 
works  of  Robert  Davies,  on  the  east  side  of  Bay  View  avenue,  in 
the  township  of  York.  I also  forward  copy  of  a resolution  passed 
by  the  township  council  consenting  to  the  construction  of  the  new 
track  across  Bay  View  avenue.  You  will  note  that  this  resolution 
practically  gives  permission  covering  both  the  old  track,  which 
has  been  laid  for  some  time,  and  the  proposed  track  of  the  new 
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siding  or  extension.  The  book  of  reference  shews  that  the  only 
lands  affected  are  those  belonging  to  this  company  and  to  Mr. 
Davies. 

I beg  to  make  application  for  an  order  authorizing  this  company 
to  make  the  changes  and  extensions  referred  to,  and  submit  a draft 
of  the  order.  You  will  notice  I have  added  a clause  at  the  end 
approving  and  ratifying  the  construction  of  the  old  siding,  shewn  on 
the  blue  print  in  white.  I presume  there  will  be  no  objection  to 
the  order  being  issued  without  publication  of  a notice,  as  all  in- 
terests affected  have  given  their  consent. 

I will  forward  a tracing  on  linen  of  the  plan,  within  a day  or 
two,  but  meantime  perhaps  the  matter  may  be  considered. 

Yours  truly,  W.  H.  Biggar.  ” 

And  on  January  5th,  1905,  the  following  ex  parte  order  was 
made: 

II  In  the  matter  of  the  application  of  the  Grand  Trunk  R.W. 
Co.  of  Canada,  hereinafter  called  The  Grand  Trunk,’  under  the 
Railway  Act,  1903,  to  the  Board  for  an  order  authorizing  the  Grand 
Trunk  to  make  certain  changes  and  extensions  of  the  siding  con-  ; 
necting  their  railway  with  the  brick  works  of  Robert  Davies,  on 
the  east  side  of  Bay  View  avenue,  in  the  township  of  York,  by 
constructing  a siding  from  a point  on  their  railway  on  lot  18,  in 
the  second  concession  from  the  bay,  in  said  township  of  York, 
across  Bay  View  avenue  to  their  siding  at  present  laid  on  said  brick 
works  property,  being  part  of  lot  13,  in  the  2nd  concession  of  the 
township  of  York,  and  by  extending  their  siding  at  present  laid 
on  said  lot  13  across  the  River  Don  to  the  paper  mills  of  the  said 
Robert  Davies,  situated  on  the  east  side  of  said  river,  which  ex- 
tensions are  shewn  in  red  on  the  plan  attached  to  the  profile  and  Jj 
book  of  reference  on  file  with  the  Board  under  No.  15652,  file 
No.  1331 

Upon  the  recommendation  of  the  chief  engineer  of  the  Board 
approving  of  the  said  plan,  profile,  and  book  of  reference,  and  the 
consent  of  the  municipality  of  the  township  of  York  to  the  laying 
of  the  said  tracks  across  Bay  View  avenue  as  appears  by  a copy 
of  the  resolution  of  the  said  corporation,  dated  December  15th, 
1904,  on  file  with  the  Board 

It  is  ordered  that  the  said  Grand  Trunk  R.W.  Co.  of  Canada 
be  and  it  is  hereby  authorized  to  make  said  changes  and  extensions 

1 
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qf  said  sidings  by  constructing  a siding  from  a point  on  their  railway 
on  lot  18,  in  the  2nd  concession  from  the  bay,  in  the  township  of 
York,  across  Bay  View  avenue  to  their  tracks  at  present  laid  on 
the  brick  works  property  of  Robert  Davies,  on  lot  13,  in  the  2nd 
concession  of  the  said  township;  and  by  extending  their  tracks 
as  at  present  laid  on  said  lot  13,  across  the  River  Don  to  the  paper 
mills  of  the  said  Robert  Davies,  on  the  east  side  thereof,  according 
to  said  plan,  profile,  and  book  of  reference. 

That  the  construction,  maintenance,  and  operation  by  the 
Grand  Trunk  of  the  sidings  already  laid,  and  the  crossing  of  Bay 
View  avenue  thereby,  as  shewn  on  the  said  plan,  is  hereby  approved 
and  ratified. 

M.  E.  Bernier, 

Deputy  Chief  Commissioner,  Board  of 

Railway  Commissioners  of  Canada.  ” 

It  will  be  observed  that  the  application  upon  which  this  order 
was  made  states  that  “all  interests  affected  have  given  their  con- 
sents.” As  a matter  of  fact  this  statement  was  erroneous;  the 
interest  of  the  James  Bay  R.W.  Co.  whose  main  line  would  be  crossed 
was  affected  by  this  order,  and  the  plaintiffs’  claim  that  their 
interests  were  also  affected. 

On  February  16th,  1905,  the  plaintiffs  wrote  the  defendants 
complaining  of  the  trespass  from  October,  1902,  and  claiming 
compensation  at  the  rate  of  $100  a year,  explaining  that  the  rate 
was  high,  “but  [the  plaintiffs]  have  been  guided  in  making  this 
charge  by  what  your  company  forced  us  to  pay  for  right  of  way 
across  your  tracks  at  St.  Constant  and  St.  Johns.” 

A correspondence  ensued,  and  in  a letter  to  the  plaintiffs  dated 
April  15th,  1905,  the  defendants  state  that  “the  track  referred  to 
was  put  in  under  an  agreement  with  Mr.  Robert  Davies.  Mr. 
Davies,  successor  of  the  Taylors,  claims  the  privilege  of  using 
the  land  under  a reservation  in  the  deed  from  J.  F.  Taylor  and 
others  to  the  Ontario  and  Quebec  R.W.  Co.,  in  view  of  which  we 
must  decline  to  accept  your  bill  for  the  use  of  the  land  upon  which 
the  track  is  located.” 

To  this  the  plaintiffs  replied  on  April  21st  that  “the  reservation 
in  the  deed  from  Taylor  which  is  dated  the  1st  of  March,  1890,  is 
‘of  the  right  of  way  under  the  said  bridge  as  now  enjoyed  by  the 
vendors.  ’ At  that  time  (1890)  the  only  use  made  of  the  reservation 
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was  by  persons  on  foot  or  with  horses,  carts,  etc.  It  is  quite  clear 
that  such  right  of  way  could  not  extend  to  a use  for  railway  pur- 
poses, and  the  track  was  not  laid  on  our  land  until  1902,  almost 
12  years  later.  We  shall  have  to  insist  upon  payment  being  made 
for  past  occupation,  and  the  track  being  removed  forthwith,  unless 
a satisfactory  agreement  is  made  with  us  for  it  to  remain.  ” 

The  James  Bay  R.W.  Co.  and  the  plaintiffs  applied  to  the  Board 
for  an  order  under  sub-sec.  4 of  sec.  25  and  under  sec.  32  of  the 
Railway  Act,  1903,  to  rescind  the  order  of  January  5th,  1905. 

In  support  of  the  plaintiffs’  application  it  was  stated: 

“1.  The  rails  of  the  said  siding  are  laid  across  the  lands  and 
under  the  railway  of  the  applicants  known  as  the  Don  branch  of 
the  Ontario  and  Quebec  Railway.  The  railway  of  the  applicants 
has  been  carried  over  the  said  lands  by  means  of  a steel  bridge  or 
viaduct. 

2.  The  said  siding  was  constructed  across  the  said  lands  of  the 
applicants  without  their  permission  and  without  any  authority 
obtained  under  sec.  137  or  sec.  177  of  the  Railway  Act,  1903. 

3.  The  said  Grand  Trunk  R.W.  Co.  did  not  comply  with  the  pro- 
visions of  sec.  175  of  the  Railway  Act,  1903,  before  commencing  the 
construction  of  the  said  siding  or  at  any  time  since. 

4.  The  said  order  was  made  ex  parte,  and  without  notice  to  the 
applicants. 

5.  The  said  Grand  Trunk  R.W.  Co.  did  not  at  any  time  prior 
to  December,  12th,  1905,  disclose  to  the  applicants  the 
fact  that  the  said  order  of  January  5th,  1905,  had  been  made. 
On  December  14th,  1905,  the  applicants,  through  their 
solicitors  at  Toronto,  received  from  the  assistant  solicitor  of  the 
said  Grand  Trunk  R.W.  Co.,  Mr.  M.  K.  Cowan,  a copy  of  the  said 
order,  and  then  for  the  first  time  became  aware  of  its  contents. 

6.  The  applicants  thereupon  examined  the  proceedings  before 
the  Board  which  led  to  the  said  order  being  made,  and  ascertained 
the  facts  as  above  stated.  The  applicants  ask  that  if  necessary 
the  time  for  making  this  application  be  extended  by  the  Board. 

7.  The  applicants  also  rely  upon  and  repeat  the  grounds  taken 
in  a similar  application,  made  by  the  James  Bay  R.W.  Co.  to  the 
Board  dated  December  16th,  1905,  in  so  far  as  the  same 
are  relevant  to  their  position.  The  applicants  therefore  ask  that 
the  said  order  should  be  rescinded  in  so  far  as  it'  affects  the  appii- 
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cants’  lands  and  railway,  and  that  the  said  Grand  Trunk  R.W.  Co. 
be  ordered  to  remove  its  tracks  or  other  obstructions  laid  by  it 
upon  the  said  lands.  ” 

Both  applications  were  heard  on  January  31st,  1906,  and  after 
hearing  counsel  for  all  parties,  the  Board  allowed  the  application 
of  the  James  Bay  R.W.  Co.  and  rescinded  the  order  in  so  far  as  it 
affected  that  company,  but  dismissed  the  application  of  the  plaintiffs. 

The  Chief  Commissioner  in  his  judgment  says: — 

“As  this  order  was  made  without  the  notice  required  by  sec.  175 
of  the  Railway  Act,  and  without  the  filing  of  the  plans;  as  it  was 
also  made  on  a misrepresentation  which  I have  not  the  least  doubt 
was  unintentional,  but  which  was  nevertheless  a misrepresentation 
in  fact,  that  the  consent  of  all  parties  had  been  obtained;  and  the 
James  Bay  R.W.  Co.  having  applied  within  the  time  mentioned 
in  sec.  32  to  have  the  order  rescinded,  and  limiting  their  application 
to  so  much  of  it  as  affects  their  location,  I think  an  order  should 
be  made  setting  aside  the  order  authorizing  the  siding  to  be  built, 
to  the  extent  that  it  affects  that  portion  of  the  line  of  the  James 
Bay  R.W.  Co. 

But  that  is  as  far  as  we  will  go  at  the  present  time. 

Let  the  James  Bay  R.W.  Co.  take  such  steps  as  it  sees  fit  other- 
wise to  cross.  If  the  land  belongs  to  the  Grand  Trunk  R.W.  Co., 
or  if  it  has  a lease  of  it,  the  James  Bay  R.W.  Co.  can  proceed  in  the 
method  required  by  the  Railway  Act. 

As  far  as  the  Canadian  Pacific  R.W.  Co.  application  is  concerned, 
it  does  not  seem  to  me  that  any  order  should  be  made.  The  com- 
pany did  not  apply  within  the  time  provided  in  sec.  32;  the  line 
has  been  there  for  years;  it  does  not  affect  the  track  of  the  Canadian 
Pacific  R.W.  Co.;  it  goes  under  it,  and  so  far  as  we  have  any  reason 
to  believe,  it  cannot  affect  it  in  any  way.  There  does  not  seem 
to  be  any  ground  on  which  to  make  any  further  order  in  that  re- 
spect. The  application  of  the  James  Bay  R.W.  Co.  is  granted; 
the  application  of  the  Canadian  Pacific  R.W.  Co.  is  dismissed.” 

E.  D.  Armour,  K.C.,  and  Angus  MacMurchy,  for  the  plaintiffs, 
contended  that  there  had  clearly  been  a trespass,  and  that  the 
ex  parte  order  of  January  5th,  1905,  was  of  no  effect;  that  even 
if  that  order  stood,  no  crossing  order  had  been  obtained  under 
sec.  177  of  the  Railway  Act,  1903,  3 Edw.  VII.  ch.  58  (D.) : Credit 
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Valley  R.W.  Co.  v.  Great  Western  R.W.  Co.  (1878),  25  Gr.  507;  Cana-  '■  j 
dian  Pacific  R.W . Co.  v.  Northern  Pacific  and  Manitoba  R.W.  Co. 
(1888),  5 Man.L.R.  301, 314;  City  of  Toronto  v.  Metropolitan  R.W . Co. 
(1900),  1 Can.  Ry.  Cas.  63.  They  also  referred  to  sec.  137  of 
3 Edw.  YU.  ch.  58  (D.);  Montreal  Street  R.W.  Co.  v.  The  Mon- 
treal Terminal  R.W.  Co.  (1905),  36  S.C.R.  369,  384,  390-3;  Duthie 
v.  Grand  Trunk  R.W.  Co.  (1904),  4 Can.  Ry.  Cas.  305;  MacMurchy’s 
Canadian  Railway  Act,  p.  614. 

W.  M.  Douglas , K.C.,  and  A.  W . Ballantyne,  for  the  defendants, 
relied  on  the  order  of  January  5th,  1905,  and  on  the  reservation 
of  a right  of  way  referred  to  in  the  judgment  ; and  contended  that 
the  whole  matter  was  for  the  Railway  Commissioners  to  deal  with : 

3 Edw.  VII.  ch.  58  (D.),  secs.  8,  23,  24,  25,  32,  137,  175;  Corporation 
of  Parkdale  v.  West  (1887),  12  App.  Cas.  602;  Canadian  Pacific 
R.W.  Co.  v.  Bay  of  Quinte  R.W.  Co.  (1904),  3 O.W.R.  542,  658;  as 
to  the  reservation  in  the  deed:  Dand  v.  Kingscote  (1840),  6 M. 

& W.  174;  United  Land  Co.  v.  Great  Eastern  R.W.  Co.  (1873-5),  ! 

L.R.  17  Eq.  158,  10  Ch.  586;  Gale  on  Easements,  7th  ed.,  p.  323. 

Armour,  in  reply,  cited  Ross  v.  Grand  Trunk  R.W.  Co.  (1886), 

10  O.R.  447;  Hendrie  v.  Toronto,  Hamilton  and  Buffalo  R.W . Co. 
(1895),  26  O.R.  667,  27  O.R.  46;  Grand  Trunk  R.W.  Co.  of  Canada 
v.  Perrault  (1905),  36  S.C.R.  671. 


May  19.  Clute,  J.  [after  stating  the  facts  as  above]: — There  is 
no  doubt  that  the  defendants  have  built  their  railway  upon  and  ( 
across  the  plaintiffs’  right  of  way  under  this  viaduct. 

The  defendants  claim  that  they  had  a right  to  do  so  and  to  | 
continue  the  same  there:  (1)  under  the  reservation  contained 

in  the  deed  conveying  the  right  of  way  to  the  plaintiffs,  the  de- 
fendants claiming  title  through  Robert  Davies  who  claims  through 
the  plaintiffs’  vendors,  the  Taylors;  and  (2)  under  the  order  of  the 
Board  of  Railway  Commissioners  dated  January  5th,  1905. 

The  plaintiffs’  deed  reserves  “to  the  said  vendors  their  successors 
and  assigns  the  right  of  way  under  the  said  bridge  as  now  enjoyed 
by  the  vendors,  subject  to  the  right  of  the  said  company  • 
at  any  time  to  fill  up  such  part  of  the  said  bridge  as  may  be  done 
without  interfering  with  the  privilege  hereby  reserved.” 

The  company  covenant  “that  they  will  forthwith  carry  out 
and  execute  or  cause  to  be  carried  out  and  executed  the  accom- 
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modation  works  particularly  specified  in  the  second  schedule  here- 
under written,  and  will  at  all  times  hereafter  maintain  the  same 
in  a good  and  sufficient  state  of  repair.” 

The  second  schedule  in  so  far  as  it  affects  this  question  is  as 
follows : — 

“Two  undercrossings  for  farming  purposes,  one  near  the  boun- 
dary between  lots  12  and  13  in  said  2nd  concession,  and  the  other 
about  midway  between  the  Denison  line  of  lots  13  and  14  in  said 
2nd  concession  and  as  shewn  on  the  sketch  thereof  hereto  annexed.  ” 

On  referring  to  the  sketch  forming  part  of  the  deed  it  is  clear  that 
neither  of  these  farm  crossings  corresponds  with  the  line  of  railway 
laid  down  by  the  defendants.  But  Mr.  Douglas  contended  that 
the  reservation  was  not  limited  either  by  the  covenant,  schedule 
or  plan,  and  that  “the  right  of  way  as  now  enjoyed  ” meant  the  right 
to  use  any  of  the  arches  under  the  viaduct  for  any  purpose  including 
that  of  a railway,  just  as  the  owner  would  have  the  right  to  do 
prior  to  the  sale. 

I do  not  think  that  is  the  meaning  of  the  reservation.  The 
deed  must  be  read  as  a whole,  and  so  reading  it,  the  meaning  is, 
I think,  plain.  “As  now  enjoyed”  means  “as  now  used” — i.e., 
for  farm  purposes.  The  covenant  on  the  company’s  part  ensures 
that  the  right  of  way  will  be  maintained  at  all  times  in  an  efficient 
state  of  repair;  the  schedule  shews  the  crossings  are  for  farm 
purposes,  and  the  plan  clearly  locates  the  same  at  points  entirely 
different  from  the  way  located  for  the  railway.  This  reservation 
was  subject  to  the  company’s  right  to  fill  up  such  part  of  the  said 
bridge  as  may  be  done  without  interfering  with  the  privilege  reserved. 
There  would  be  no  sense  in  this  if  the  vendors  reserved  the  right 
under  the  whole  length  of  the  bridge. 

The  case  of  Dand  v.  Kingscote,  6 M.  & W.  174,  was  relied  upon, 
but  on  examination  it  lends  no  support,  I think,  to  the  defendants’ 
contention.  In  that  case  the  reservation  was  “of  all  mines  of  cpal, 
with  the  liberty  of  sinking  pits,  together  with  sufficient  way-leave 
and  stay-leave  to  and  from  said  mines.  ” The  Court  held  that  the 
object  of  the  reservation  was  to  get  the  coals  beneficially  to  the 
owner,  and  that  there  passed  by  it  such  a description  of  way-leave 
as  would  be  reasonably  sufficient  for  that  purpose,  and  therefore 
the  owner  was  not  confined  to  such  description  of  way  as  was  in 
use  at  the  time  of  the  grant. 
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The  United  Land  Co.  v.  Great  Eastern  Railway  Co.,  L.R.  17  Eq.  158, 
10  Ch.  586,  was  also  relied  upon.  But  the  decision  in  this  case 
turns  upon  the  construction  of  a statute,  and  Sir  R.  Malins,  V.C., 
said  at  p.  165,  “that  the  meaning  of  the  Act  of  Parliament  is,  that 
there  was  to  be  such  communication  made  as  should  be,  as  far  as 
practicable,  consistent  with  the  existence  of  the  railway  on  the 
land,  and  would  render  it  as  enjoyable  and  as  free  to  be  used  as  if 
the  railway  had  not  been  constructed  at  all.”  Here  I think, 
the  right  reserved  is  controlled  by  the  express  terms  of  the  deed 
which,  on  my  construction  of  it,  limits  its  use  to  that  of  a farm 
crossing.  The  defendants  fail  in  my  opinion  on  this  branch  of 
the  case,  because  the  user  claimed  is  at  a point  other  than  that 
“reserved  and  for  a purpose  different  from  that  intended.” 

Then  we  come  to  the  effect  to  be  given  to  the  order  of  the  Rail- 
way Board,  dated  January  5th,  1905. 

The  order  authorizing  the  defendants  to  make  the  changes  and 
extensions  asked,  approves  and  ratifies  the  construction,  main- 
tenance and  operation  of  the  sidings  already  laid. 

Whatever  may  have  been  the  effect  of  this  ex  parte  order, in  the  first 
instance,  the  plaintiffs  having  moved  against  it  under  sub-sec.  4 
of  sec.  25  and  sec.  32  of  the  Railway  Act,  1903,  3 Edw.  VII.  ch. 
58  (D.),  and  having  raised  on  that  application  all  the  objections 
that  are  now  raised  to  it,  it  stands  affirmed  and  must  be  taken 
to  be  as  effective  in  its  scope  and  bearing  as  if  notice  had  been  given 
and  the  plaintiffs  heard  when  it  was  first  obtained. 

It  was  argued  by  Mr.  Armour  that  the  effect  of  the  order  ob- 
tained by  the  James  Bay  R.W.  Co.  rescinding  the  order  of  January 
5th  as  to  that  company  annulled  the  sanction  given  by  the  Board 
under  the  first  order.  But  this  view  cannot,  I think,  be  supported. 
The  order  of  rescission  is  effective  only  so  far  as  it  affects  the  James 
Bay  R.W.  Co.,  and  the  plaintiffs’  application  having  been  dismissed, 
it  is  affirmed  as  to  that  company. 

It  is  further  urged  that  assuming  the  order  to  stand,  the  de- 
fendants never  obtained  what  is  called  a crossing  order  under 
sec.  177  of  the  Act. 

Section  177  provides  for  one  railway  crossing  another  by  leave 
of  the  Board,  when  a plan  or  profile  of  such  crossing  must  be  sub- 
submitted, and  the  Board  may  make  such  order  as  may  be  deemed 
expedient.  It  was  argued  that  the  order  as  made  only  authorized 
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the  line  of  location  from  one  point  to  the  other,  and  was  not  in- 
tended to  provide  for  a crossing  nor  impose  terms  in  respect  thereof; 
that  this  was  the  subject  matter  for  another  application  which  had 
not  been  made,  and  that  until  such  order  was  made  the  defendants 
were  trespassers,  and  that  the  parties  even  cannot  waive  this  pro- 
vision, citing  Credit  Valley  R.W.  Co.  v.  Great  Western  R.W.  Co., 
25  Grant  507. 

That  case  decided  that  where  a Provincial  railway  crossed  a 
Dominion  railway,  the  company  desiring  to  effect  such  crossing 
must  procure  the  approval  of  the  commissioner  of  public  works 
for  Ontario  as  well  as  the  approval  of  the  railway  committee  of  the 
Privy  Council  of  the  Dominion,  and  that  the  railway  companies 
could  not  by  arrangement  waive  this  provision. 

That  case  is  distinguishable. 

By  sec.  8 of  the  Railway  Act  the  Board  of  Railway  Commission- 
ers is  constituted  and  made  a court  of  record,  and  invested  with 
the  powers  and  duties  of  the  railway  committee  of  the  Privy  Council, 
which  is  thereby  abolished. 

Section  23  declares  that  the  Board  shall  have  full  jurisdiction 
to  enquire,  hear  and  determine  any  application  by  or  on  behalf 
of  any  party  interested,  in  respect  of  the  matters  therein  defined, 
with  power  to  make  mandatory  and  injunction  orders,  to  hear  and 
determine  all  matters  of  law  and  fact,  and  to  have  within  its  juris- 
diction all  the  powers,  rights  and  privileges  as  are  vested  in  a su- 
perior court. 

Sub-section  2 declares  that  its  decisions  upon  questions  of  fact, 
or  whether  the  party  is  interested,  shall  be  binding  and  conclusive 
upon  all  companies  and  persons  and  in  all  the  courts. 

Section  25,  sub-sec.  4,  provides  that  the  Board  may  review, 
rescind,  change,  alter  or  vary  any  rule,  regulation,  order,  and  all 
decisions  made  by  it,  whether  previously  published  or  not. 

Section  32  provides  that  the  Board  may  make  an  order  not- 
withstanding the  want  of  notice,  and  such  order  shall  be  valid 
and  take  effect  in  all  respects  as  if  made  on  due  notice,  but  any 
person  entitled  to  notice  may,  within  ten  days  after  becoming 
aware  of  such  order,  or  within  such  further  time  as  the  Board 
may  allow,  apply  to  vary,  amend,  or  rescind  such  order,  and  the 
Board  may  on  the  hearing  either  amend,  alter  or  rescind  such  order 
or  dismiss  the  application. 
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I am  of  opinion  that  the  subject  matter  of  this  action  is  within 
the  jurisdiction  of  the  Board.  That  the  order  of  January  5th, 
1905,  was  a valid  order,  notwithstanding  the  want  of  notice;  that 
under  sec.  25,  sub-sec.  4,  and  sec.  32  of  the  Act,  the  plaintiffs  had 
the  right  to  apply  to  vary  or  amend  the  order;  that,  in  applying 
they  submitted  to  the  jurisdiction  of  that  Court,  and  are  concluded 
within  the  scope  of  its  judgment.  That  whether  the  application 
may  be  considered  as  one  made  under  sec.  177  of  the  Act,  or  sec. 
137,  in  either  case  the  essential  thing  is  that  the  crossing  should 
have  the  sanction  of  the  Board.  In  the  present  case  it  has  that 
sanction,  not  obtained  in  the  usual  way — but  that  is  the  effect  in 
my  judgment  of  the  two  applications. 

The  Chief  Commissioner  points  out,  as  a reason  for  not  dis- 
turbing the  order,  that  “the  line  has  been  there  for  three  years  ; 
it  does  not  affect  the  track  of  the  Canadian  Pacific  R.W.  Co.;  it 
goes  under  it,  and  so  far  as  we  have  any  reason  to  believe,  it  cannot 
affect  it  in  any  way.  There  does  not  seem  to  be  any  ground  on 
which  to  make  any  further  order  in  that  respect.” 

On  their  application  to  rescind,  the  plaintiffs  might,  if  they 
would,  have  had  all  questions  of  compensation  for  the  past  and 
future  occupation  of  their  lands  determined  by  the  Board.  If 
they  desire  the  order  to  be  more  specific  in  this  regard,  they  may 
still  apply  to  that  Court  to  amend  the  order,  and  for  such  relief  as 
they  may  be  entitled  to.  That  Court  is  the  proper  forum,  and  in 
my  judgment  the  only  forum  to  which  application  should  be  made 
for  redress. 

For  years  the  plaintiffs  must  have  known  that  the  defendants 
were  using  their  right  of  way  for  delivery  of  their  own  freight  and 
that  of  the  plaintiffs,  and  made  no  objection,  but  acquiesced  in 
its  user.  I am  inclined  to  think  that  the  plaintiffs’  letter  of  Feb- 
ruary 16th,  1905,  explains  their  present  action. 

Mr.  Armour  urged  further  that  in  the  present  case  the  Board 
had  no  jurisdiction,  because,  this  being  a branch  line,  the  plans 
were  not  filed  in  the  registry  office  pursuant  to  sec.  175,  sub-sec.  2, 
and  sec.  122  of  the  Act. 

There  are,  I think,  two  answers  to  this  objection.  The  order 
made  in  this  case,  in  so  far  as  it  affects  the  plaintiffs,  is  governed 
by  secs.  137  and  177.  The  sections  say  nothing  about  the  filing 
of  plans  in  the  registry  office,  but  do  expressly  refer  to  the  “profile 
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and  book  of  reference  on  file,”  and  “the  recommendations  of  the 
chief  engineer  of  the  Board  approving  of  the  said  plan,  profile  and 
book  of  reference,”  etc. 

It  may  be,  that  the  want  of  a plan  filed  in  the  registry  office 
could  be  taken  advantage  of  by  a private  owner  : see  Corporation 
of  Parkdale  v.  West,  12  App.  Cas.  602  ; Hendrie  v.  Toronto,  Ham- 
ilton  and  Buffalo  R.W . Co.,  26  O.R.  667,  affirmed  in  27  A.R.  46  ; but 
these  cases  do  not  apply,  I think,  where  one  railway  crosses  another. 
The  Board  deals  exclusively  with  cases  that  come  under  secs.  137 
and  177.  The  question  of  jurisdiction,  however,  should  be  raised 
by  appeal  to  the  Supreme  Court.  Section  44  provides  that,  subject 
i to  the  provisions  of  that  section,  every  decision  of  the  Board  shall 
be  final.  It  expressly  provides  that  an  appeal  shall  lie  from  the 
Board  to  the  Supreme  Court  of  Canada  upon  a question  of  juris- 
diction, but  such  appeal  shall  not  lie  unless  the  same  is  allowed 
by  a Judge  of  the  said  Court  upon  application,  and  hearing  the 
parties  and  the  Board.  An  appeal  shall  also  lie  from  the  Board  to 
that  Court  on  any  question  which  in  the  opinion  of  the  Board  is  a 
question  of  law,  upon  leave  therefor  having  been  first  obtained 
from  the  Board,  which  leave  is  in  the  discretion  of  the  Board. 
It  is,  I think,  the  plain  intendment  of  the  statute  that  the  Board 
shall  deal  with  all  questions  of  the  kind  involved  in  this  suit,  that 
the  question  of  jurisdiction  shall  not  be  disposed  of  without  the 
Board  being  heard.  In  the  present  case  the  plaintiffs  having 
appealed  to  the  Board,  and  being  dissatisfied  with  their  decision, 
now  seek  to  open  up  the  matter  de  novo,  on  a question  of  jurisdiction 
which  they  might  have  had  disposed  of  by  the  mode  authorized. 
Not  having  done  so,  I do  not  think  they  are  now  entitled  to  come 
| to  this  court  and  raise  that  question. 

Mr.  Armour  cited  Montreal  Street  Railway  Co.  v.  Montreal 
Terminal  R.W . Co.,  36  S.C.R.  369.  It  is  enough  to  say  that  that  case 
was  an  appeal  from  an  order  of  the  Board  to  the  Supreme  Court  upon 
the  ground  that  the  Board  had  no  jurisdiction.  It  confirms,  I 
think,  the  view  above  expressed  that  the  Supreme  Court  is  the 
proper  forum  to  raise  the  question  of  jurisdiction. 

It  was  further  urged  by  Mr.  Armour  that  the  line  in  question 
was  not  a branch  line  of  the  Grand  Trunk  R.W.  Co.,  but  of  the 
Belt  Line  R.W.  Co.,  over  which  they  have  a lease  only,  and  there- 
fore they  have  no  authority  to  build  this  branch  line.  Section  2 
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of  the  Act  to  incorporate  the  Toronto  Belt  Line  R.W.  Co.,  52  Yict. 
ch.  82,  1889  (O.),  expressly  authorizes  the  company  to  build  “a 
branch  line  up  the  valley  of  the  Don  in  the  said  township  of  York:” 
sec.  2.  This  right  passed  to  the  defendants.  But  it  is  said  this 
is  a right  given  by  the  Provincial  Legislature,  and  under  the  present 
Railway  Act,  sec.  7,  the  Parliament  of  Canada  has  control  of  it 
only  in  respect  of  connections  or  crossings,  and  therefore  the  pro- 
visions of  the  Dominion  Railway  Act  do  not  apply  to  this  crossing. 
The  answer  to  this  position  seems  to  me  is  that  the  Belt  Line  railway 
crossing  the  plaintiffs7  railway  is  brought  expressly  within  the  Act 
by  sec.  7,  “in  respect  of  such  crossing77;  that  is,  in  respect  of  the 
subject  matter  here  involved. 

In  the  Grand  Trunk  R.W . Co.  v.  Perrault,  36  S.C.R.  671,  it  was 
held  that  the  establishment  of  farm  crossings  over  railways  subject 
to  the  Railway  Act,  1903,  are  exclusively  within  the  jurisdiction 
of  the  Board,  and  it  follows  that  where  one  railway  crosses  another, 
which  is  subject  to  the  said  Act,  the  Board  has  exclusive  juris- 
diction. 

I think  the  plaintiffs’  action  should  be  dismissed  with  costs. 


A.  H.  F.  L. 
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Morrison  v.  The  Corporation  of  the  City  of  Toronto. 

Municipal  Corporations — Way — Non-repair — Negligence — Notice  of  Accident — 
Omission  to  Give — Reasonable  Excuse — Absence  of  Prejudice — 3 Edw. 
VII.  ch.  19,  sec.  606. 

On  one  of  the  streets  of  the  city  there  was  a hole  in  the  sidewalk  about  twenty 
feet  long,  caused  by  the  stone  flags  having  fallen  in,  the  bottom  being 
covered  with  broken  stones,  iron  and  other  debris;  while  along  the  side  of 
the  curb,  bricks  to  the  height  of  eight  feet  had  been  piled,  at  one  end  of 
which  a lamp  had  been  placed;  but  the  place  where  the  cavity  was,  was  in 
total  darkness.  The  plaintiff,  who  was  not  very  familiar  with  the  city, 
was  walking  after  dark  along  the  street,  when  he  fell  into  the  hole,  and  was 
so  seriously  injured  that  he  had  to  be  taken  to  the  hospital,  where  he  re- 
mained for  over  three  weeks,  two  of  which  he  was  obliged  to  remain  in  bed, 
his  condition  being  such  that  he  was  mentally  incapable  of  giving  to  the 
city  the  notice  of  the  accident  within  the  seven  days  prescribed  by  sec. 
606  (3)  of  the  Municipal  Act,  3 Edw.  VII.  ch.  19  (O.) . It  appeared  that  the 
city  was  not  prejudiced  by  the  want  of  notice:— 

Held , that  the  street  was  out  of  repair,  so  as  to  render  the  city  liable  to  the 
plaintiff;  and  that,  under  the  circumstances,  .the  plaintiff  had  shewn  suffi- 
cient excuse  for  not  giving  the  notice. 

O'Connor  v.  The  City  of  Hamilton  (1905),  10  O.L.R.  536,  distinguished. 

This  was  an  action  for  damages  for  injuries  received  by  the 
plaintiff  through  the  alleged  negligence  of  the  defendants,  tried 
before  Clute,  J.,  at  the  non-jury  sittings,  at  Toronto,  when  judg- 
ment was  directed  to  be  entered  for  the  plaintiff  for  $750. 

The  evidence  shewed  that  an  extensive  fire  had  occurred  in 
April,  1904,  in  this  part  of  the  city  when,  amongst  other  build- 
ings, the  building  at  the  place  in  question  was  burnt  down.  The 
sidewalk  had  fallen  in  leaving  a hole  or  excavation  from  10  to 
15  feet  deep.  The  plaintiff,  at  about  8 o’clock  in  the  evening  of 
November  14th,  1904,  was  on  his  way  from  the  Walker  House  to 
the  Telegram  building,  on  the  corner  of  Bay  and  Melinda  streets, 
when  he  fell  into  the  hole  and  was  seriously  injured. 

The  additional  evidence,  so  far  as  material,  is  set  out  in  the 
judgment  of  Mulock,  C.J.  Ex.D. 

From  this  judgment  the  defendants  appealed  to  the  Divisional 
Court. 

On  January  29th,  1906,  the  appeal  was  hep’d  before  Mulock, 
C.J.  Ex.D.,  Teetzel  and  Anglin,  JJ. 

W.  R.  Riddell , K.C.,  for  the  appellants. 

Z.  Gallagher,  for  the  respondent. 
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April  2.  Mulock,  C.J.: — The  facts  may  be  summarized  as 
follows 

On  the  evening  of  November  14th;  1904,  the  plaintiff  was 
proceeding  from  his  hotel — the  Walker  House,  on  Front  street — 
to  the  office  of  the  Toronto  Telegram , and  when  walking  northerly 
along  the  east  side  of  Bay  street,  fell  into  an  open  space  in  the 
sidewalk,  sustaining  serious  injury,  and  this  action  was  brought 
to  recover  damages  by  reason  thereof. 

The  defendants  deny  the  alleged  negligence,  and  plead  con- 
tributory negligence;  and  also  the  plaintiff's  failure  to  give  the 
seven  days'  notice  contemplated  by  sub-sec.  3 of  sec.  606  of  the 
Municipal  Act,  as  amended  by  3 Edw.  VII.  ch.  18,  sec.  130. 

The  learned  trial  Judge  found  that,  to  the  defendants'  know- 
ledge, the  street,  at  the  time  of  the  accident,  was  and,  since  the 
previous  April,  had  been  out  of  repair;  that  the  defendants  were 
guilty  of  gross  negligence  in  having  omitted  to  adopt  any  pre- 
caution, by  use  of  light,  bar  or  other  protection,  to  prevent  accidents 
happening;  that  the  plaintiff's  condition,  as  a result  of  the  accident, 
furnished  a sufficient  excuse  for  his  failure  to  give  the  required 
notice,  and  that  the  defendants  were  not  thereby  prejudiced. 

Against  these  findings  the  defendants  appeal. 

The  evidence  shews  that  the  stone  sidewalk,  where  the  accident 
occurred,  had,  for  a length  of  about  20  feet  along  Bay  street,  fallen 
into  the  area  below,  the  bottom  of  which  was  covered  with  broken 
stone,  bricks,  iron  and  other  debris;  that  bricks  had  been  piled  to 
the  height  of  about  8 feet  on  the  roadway,  along  the  curb  in  front 
of  the  whole  length  of  the  open  area;  that  a lamp  at  the  south  end 
of  the  brick  pile  was  placed  at  its  west  side,  leaving  the  open  area 
in  darkness. 

No  guard  of  any  kind  was  erected  to  prevent  persons  walking 
into  this  veritable  death  trap,  and  it  is  difficult  to  imagine  a case 
of  more  culpable  neglect  of  duty  on  the  part  of  a municipal  cor- 
poration. This  condition  of  non-repair  had  existed  for  over  six 
months  prior  to  the  accident,  and,  therefore,  notice  of  its  existence 
was  properly  attributable  to  the  city. 

The  plaintiff  was  unfamiliar  with  the  city,  having  been  in  Toronto 
less  than  three  months,  and  about  8 o'clock  in  the  evening,  on 
reaching  a point  opposite  the  pile  of  bricks,  the  walk  became  dark, 
and  all  at  once  he  fell  into  a hole  some  fifteen  feet  deep,  striking 
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his  head  on  some  hard  substance,  which  inflicted  a deep  wound  on 
his  forehead.  His  knee  was  cut.  His  right  hand  and  elbow  were 
also  slightly  injured  and  he  was  stunned  by  the  fall.  Recovering, 
though  it  was  quite  dark,  he  realized  where  he  was,  and  found  his 
way  through  the  debris  to  the  street.  Constable  Jarvis  conducted 
him  to  the  Emergency  Hospital,  where  it  was  necessary  to  put 
21  stitches  in  the  wound,  which  extended  to  the  bone.  The  next 
day  he  was  conveyed  in  the  ambulance  to  the  hospital  and  went 
under  the  care  of  Dr.  Garrett.  That  gentleman  says  that  when 
he  first  saw  him  he  was  in  a rather  hazy  condition,  but  was  a “lot 
better  the  next  day.”  The  plaintiff  was  confined  to  bed  in  the 
hospital  for  about  three  weeks — during  the  first  two  was  not  allowed 
to  read,  and  seems  to  have  been  in  continuous  pain. 

He  swore  that  on  the  night  of  the  accident  he  suffered  ex- 
cruciating pain  in  the  forehead,  and  that  his  nerves  were  all  unstrung 
by  the  shock ; that  the  pain  continued  during  his  three  weeks’  stay 
at  the  hospital;  that  thereafter  for  almost  four  months  he  suffered 
more  or  less;  his  “nerves  were  shocked  from  the  fall”;  that  his 
head  hurt  him  almost  continuously,  and  that  occasionally  he  still 
suffers  pain  in  the  region  of  the  wound  in  his  head. 

Asked  why  he  did  not  give  the  notice  he  said:  “Well,  I was 
suffering  so  much  during  my  confinement  in  the  hospital  that  I 
did  not  give  the  matter  any  thought.  In  fact,  I was  not  thinking 
anything  about  it  and  did  not  give  it  any  attention  until  I was  able 
to  get  around  after  I got  out  of  the  hospital.”  Again,  Mr.  Galla- 
gher: “What  was  your  condition  during  the  first  seven  or  eight 
days?  A.  In  the  hospital  I could  not  have  attended  to  anything; 
I was  suffering  entirely  too  much  pain,  and  my  head  ached  so  much 
and  pained  me  so  that  I wasn’t  thinking  anything  about  a case  or 
giving  any  notification  whatever.  Could  not  have  done  so.  I was 
unable  to  have  done  so.” 

To  Mr.  Riddell:  “Q.  What  were  you  doing  all  day  in  the  Gen- 
eral Hospital?  A.  1 was  lying  in  bed.  Q.  Were  you  reading? 
A.  Not  for  the  first  two  weeks;  I wasn’t  allowed  to  read.  Q.  After 
the  first  two  weeks  did  you  read?  A.  T occasionally  read,  yes. 
Q.  Do  any  writing?  A.  No,  sir.  Q.  You  were  not  called  on  to 
write?  A.  No,  sir,  I was  not;  I could  not  have.  Q.  Did  you  try? 
A.  I didn’t  try.  Q.  If  you  had  had  occasion  to  write  a letter, 
say  to  a lawyer  or  anything  of  that  kind,  you  could  have  done  that 
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without  difficulty?  A.  I wasn’t  allowed  to  get  out  of  bed.  ... 
Q.  Couldn’t  you  have  written?  A.  I could  not.  Q.  Do  you  mean 
to  tell  me  you  could  not  have  written  in  the  first  two  weeks?  A. 
No,  sir,  I could  not.  Q.  After  that  you  could  read  or  write  any- 
thing you  saw  fit,  at  times?  A.  Oh,  at  times  I might  possibly. 
Q.  Not  only  possibly  but  certainly?  A.  No,  sir.  Q.  Say  for  an 
hour  at  a time?  A.  No,  sir.  Q.  Or  half  an  hour  at  a time?  A.  No, 
sir,  I don’t  think  so.  Q.  Fifteen  minutes  at  a time?  A.  Oh  well, 
yes,  if  you  want  it  that  way,  yes.  Q.  Then  why  didn’t  you  write 
to  the  city?  Did  you  think  it  was  necessary?  A.  I wasn’t  thinking 
anything  about  it;  couldn’t  have.  Q.  You  told  us  you  could  have 
written  if  you  had  thought  it  was  necessary.  If  you  thought  it 
was  necessary  could  you  have  written? 

His  Lordship:  I did  not  understand  him  to  say  that. 

Mr.  Riddell : He  said  he  could  write  any  time  after  the  first  two 
weeks  for  fifteen  minutes  at  a time. 

His  Lordship:  He  did  not  say  Tf  it  was  necessary.’ 

Mr.  Riddell:  Did  you  think  it  was  necessary?  A.  I did  not. 
Q.  If  you  had  thought  it  necessary  could  you  have  done  so?  A. 
With  an  effort  I possibly  could.  Q.  Did  you  ask  for  pen,  ink  and 
paper,  or  let  the  matter  go?  A.  I did  not  ask  for  it.  Q.  Did 
you  go  to  see  a lawyer,  of  course  you  would  not  during  that  time? 
A.  No,  not  during  that  time.  Q.  And  how  soon  after  you  came 
out  was  it  that  you  went  to  see  a lawyer?  A.  Oh,  several  weeks 
after  I got  out.  Q.  Then  during  that  time,  from  the  time  that 
you  got  out  to  the  time  you  went  to  see  a lawyer,  if  you  thought 
it  was  necessary  you  could  have  written  a letter?  A.  Yes,  I could. 
Q.  I think  I am  putting  it  fairly  to  you,  and  you  can  tell  me  whether 
I am  or  not,  if  I suggest  this,  if  you  had  known  that  the  law  requires 
a notice  to  be  sent  to  the  city,  you  could  have  done  it,  but  as  a matter 
of  fact  you  did  not  know  that  was  the  law?  A.  I didn’t  know  it  was 
the  law,  and  I could  not  have  done  it  if  I had  known.  Q.  You 
have  just  told  me  you  would?  A.  Not  during  the  first  weeks, 
Q.  I am  leaving  aside  the  first  two  weeks.  From  that  time  until 
you  went  to  see  the  lawyer?  A.  Oh  yes,  I certainly  could.  I 
thought  you  had  reference  to  the  time  in  the  hospital.  . . . 
Q.  When  did  you  first  have  a talk  with  anybody  about  the  accident  ? 
A.  You  mean  outside  of  my  family?  Q.  Anybody.  I don’t  care 
whether  inside  or  outside  of  your  family?  A.  Well,  the  first  one 
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I talked  to  outside  was  Mr.  Gallagher.  Q.  And  inside  your  family? 
A.  Well,  the  family  circle  of  course.  Q.  I don’t  know  what  the 
family  circle  is;  I have  not  the  pleasure  of  their  acquaintance; 
I have  no  doubt  they  are  perfectly  respectable,  but  who  did  you 
talk  to?  A.  Well,  my  wife  and  the  immediate  members  of  my 
family.  Q.  What  members  of  your  family?  A.  Mrs.  Young  and 
Mr.  Young  in  the  house  where  I live.  Q.  And  that  was  immediately 
after  the  accident?  A.  Yes.  Q.  Did  you  tell  them  where  the 
accident  took  place?  A.  I did.  Q.  Tell  them  that  the  accident 
was  due  to  the  city  leaving  the  sidewalk  open?  A.  I did,  yes. 
Q.  Did  you  tell  them  to  go  and  get  you  a lawyer?  A.  No,  I did 
not.  Q.  If  you  had  known  that  the  law  is  that  you  ought  to  give 
a notice  within  a very  short  time,  if  you  had  known  that  you  were 
required  to  give  notice,  if  that  be  the  law,  you  could  have  told  them 
to  give  the  notice  or  have  a lawyer  give  the  notice?  A.  Yes, 
possibly  I would  have  done.  Q.  Does  ‘possibly’  mean  that  you 
would  have  done?  Possibly  does  not  mean  that  in  Canada.  A.  I 
shan’t  use  that,  I see  you  object  to  the  word.  Q.  Quite  right.  I 
am  sure  you  do  not  want  to  use  a word  that  does  not  convey  the 
proper  meaning.  You  would  have  done  so  if  you  had  known  what 
the  law  was?  A.  Well,  yes.  Q.  How  soon  did  you  speak  to  your 
wife  about  the  accident?  A.  Well,  the  first  day  for  that  matter., 
Q.  That  would  be  the  day  you  went  to  the  hospital?  A.  Yes.. 
Q.  Did  she  come  up  to  see  you?  A.  She  did.  Q.  Did  you  have: 
a talk  with  her?  A.  Yes.  Q.  How  long  did  she  stay?  A.  Oh 
not  very  long.  Say  half  an  hour.  Q.  If  at  that  time  you  had 
known  that  the  law  required  notice  to  be  served  within  a certain 
limited  time  you  would  have  told  your  wife  to  have  the  notice  served? 
A.  Yes.  Q.  Perhaps  the  law  is  hard  and  perhaps  it  is  not.  Was 
that  the  only  reason  then  that  the  notice  was  not  served  within 
that  time — that  is,  that  you  did  not  know  what  the  law  was?  A. 
No,  that  was  not  the  reason.  I had  never  given  it  a thought. 
Q.  It  was  because  you  had  never  thought  of  it  then?  A.  No,  I 
had  never  thought  of  it.  Q.  If  anybody  had  dropped  in  on  yon 
and  said  that  the  law  requires,  a notice  to  be  given  in  a limited  time,, 
you  would  have  had  it  attended  to  at  once?  A.  I might.  Q.  Does 
that  mean  you  would  or  does  it  mean  you  would  not?  A.  Well, 
the  question  was  not  discussed  at  all.  Q.  You  have  told  me  that 
very  frankly.  If  someone  had  dropped  in  on  you  and  said,  “here. 


D.C. 

1906 

Morrison 

v. 

City  of 
Toronto. 

Mulock,  C.J* 


22 — VOL.  XII.  O.L.R. 


338 


ONTARIO  LAW  REPORTS. 


D.  C. 
1906 

Morrison 

v. 

City  op 
Toronto. 

Mulock,  C.J, 


[VOL. 

you  had  better  look  out,  you  have  to  give  notice  under  the  law  to 
the  city,  otherwise  you  cannot  sustain  an  action,”  would  you  have 
seen  to  it  that  a notice  was  given?  A.  I would. 

Mr.  Gallagher:  That  is  problematical.  I do  not  think  the 

witness  should  be  asked  to  prophesy. 

Mr.  Riddell:  It  is  not  a matter  of  prophesying. 

His  Lordship : It  is  difficult  for  him  to  say  what  he  would  have 
done  under  other  conditions.  He  may  not  know  what  he  would 
have  done.” 

On  the  plaintiff’s  cross-examination  it  appears  that  in  the  third 
week  after  the  accident,  Mr.  Dickson,  president  of  the  Standard 
Art  Manufacturing  Company,  one  of  the  companies  in  whose  service 
the  plaintiff  had  been,  called  upon  him  and  discussed  the  subject 
of  an  action.  The  evidence  is  as  follows: — 

“Q.  Did  you  talk  to  him  about  bringing  an  action?  A.  Well, 

I believe  we  did,  yes.  Q.  And  did  you  instruct  him  to  see  a lawyer? 
A.  It  was  at  his  request  that  I saw  Mr.  Gallagher.  Q.  Did  you 
instruct  him  to  see  a lawyer?  A.  He  asked  me  the  question  if  he 
should  bring  suit  against  them,  and  I was  suffering  so  much  that  I 
didn’t  pay  any  attention  to  it  and  I don’t  know  what  he  did  do. 

Q.  I did  not  ask  you  that.  You  have  told  me  something  you  were 
not  asked  and  you  have  not  answered  the  question.  A.  You  asked 
me  what?  Q.  Didn’t  you  know  what  I asked  you?  A.  Repeat 
it  please.  Q.  Did  you  instruct  him  to  see  a lawyer?  A.  No,  he 
suggested  it  to  me.  Q.  Did  you  assent  to  it?  A.  I did.” 

Thus  it  appears  that  when  in  the  third  week  his  employer  called  ; 
and  endeavored  to  arouse  him  to  consult  a lawyer  or  to  consent  to  < 
suit  being  brought  his  condition  was  thus  described  by  the  plaintiff : 
“I  was  suffering  so  much  that  I didn’t  pay  any  attention  to  it, 
and  I don’t  know  what  he  did  do.” 

If  this  was  his  condition  three  weeks  after  the  accident,  what 
must  it  have  been  two  weeks  earlier?  He  had  fallen  nearly  15 
feet,  striking  his  head  on  the  edge  of  some  hard  substance — stone, 
brick  or  iron — sustaining  a serious  wound  in  the  forehead,  stunning 
him  and  causing  him  a severe  nervous  shock  and  much  suffering. 
The  first  night  was  passed  in  excruciating  pain,  and  the  next  day 
his  mind  was  in  a “hazy  condition,”  and  so  serious  was  the  case 
that  for  two  weeks  the  medical  attendant  did  not  allow  him  out  of 
bed  or  even  to  read.  The  Legislature  did  not,  I think,  expect  a 
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person  in  this  state  of  suffering  and  disability  to  give  thought  to 
the  subject  of  giving  notice  of  the  accident  within  seven  days  of  its 
happening. 

Although  the  defendants  by  their  gross  negligence  occasioned 
to  the  plaintiff  an  injury  so  serious  in  its  character  as  to  render 
him  unable  within  the  statutory  period  to  give  to  them  the  statutory 
notice,  and  although  the  absence  of  notice  has  been  found  by  the 
trial  Judge  not  to  have  prejudiced  them,  still  they  are  within  their 
strict  legal  rights  in  seeking  to  avail  themselves  of  the  statutory 
defence.  I trust  their  action  may  result  in  such  amendment  to 
the  law  as  will  beyond  doubt  prevent  the  defeat  of  meritorious 
claims  by  technical  defences  utterly  void  of  merit. 

During  the  argument  the  defendants  relied  to  a large  extent 
upon  the  case  of  O’Connor  v.  City  of  Hamilton  (1905),  10  O.L.R. 
529,  at  p.  536,  but  the  facts  there  differ  widely  from  those  in 
the  present  case. 

In  the  O’Connor  case  Meredith,  J.,  says:  “ There  is  not  a tittle 
of  evidence  of  the  plaintiff  having  been  in  any  way  or  for  any  time 
incapacitated  from  giving  the  notice.  His  injuries  were  a simple 
fracture  of  one  bone  only  of  the  left  arm  about  an  inch  above  the 
wrist,  and  several  external  bruises,  nothing  whatever  of  a serious 
character,  according  to  the  evidence  of  the  surgeon  called  as  a 
witness  for  the  plaintiff,”  etc. 

And  further  on  he  says:  “ There  is  not  one  word  in  the  whole 
evidence  to  indicate  that  the  man  was  confined  to  his  bed  or  to  the 
house  one  hour  by  reason  of  his  injuries,  and  there  does  not  seem 
to  have  been  any  reason  why  he  should  have  been.  The  onus  of 
proof  was  upon  him,  and  he  was  examined  as  a witness  on  his  own 
behalf  at  the  trial,  yet  there  is  not  a suggestion  of  great  pain  or 
suffering  or  of  confinement  in  bed  or  indoors,  and  that  in  any  way 
the  injury  prevented  the  giving  of  the  notice.  When  the  man 
himself  makes  no  complaint  I do  not  feel  justified  in  conjuring  up 
all  sorts  of  ills  and  pains  and  distractions/  ’ etc. 

None  of  these  observations  could  be  made  in  the  present  case. 

Further,  the  circumstance  that  the  plaintiff,  in  the  O’Connor 
case,  was  able  to  give,  and  did  give,  the  defendants  notice  of  the 
accident  on  the  1 1th  day  after  its  happening,  called  for  an  explana- 
tion for  its  not  having  been  given  four  days  earlier;  none,  however, 
was  forthcoming.  Here  the  plaintiff  was  confined  to  his  bed  during 
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and  for  a considerable  time  after  the  expiration  of  the  seven  days, 
and  testified  that  on  account  of  his  suffering  he  gave  no  considera- 
tion to  the  matter,  whilst  in  the  O'Connor  case,  the  plaintiff  did 
not  attempt  to  discharge  the  onus  that  was  upon  him  of  shewing 
sufficient  excuse.  When  examined,  his  counsel  omitted  to  ask 
the  plaintiff,  nor  did  he  himself  volunteer  any  explanation,  and  his- 
complete  silence  on  the  point  suggests  that  he  had  no  sufficient 
excuse. 

The  learned  trial  Judge,  Meredith,  C.J.,  reached  that  conclusion, 
and  said  in  his  judgment:  “I  see  nothing  in  the  case  that  upon  any 
principle  would  justify  me  in  saying  that  there  was  reasonable 
excuse  for  the  want  of  notice.’  ’ 

Osier,  J.A.,  in  his  judgment  in  the  O'Connor  case,  says:  “Nor 
is  the  fact  of  the  accident  by  itself  a reasonable  excuse  for  not  giving 
the  notice,  if  it  is  not  accompanied  by  some  disabling  circumstance, 
mental  or  physical.”  The  plaintiff  here  has  sworn  to  1;he  disabling 
circumstance;  his  suffering,  which  prevented  his  bringing  his 
mind  to  bear  on  his  legal  rights,  growing  out  of  the  accident. 

In  the  present  case  the  trial  Judge,  Clute,  J.,  having  had  an 
opportunity  of  hearing  the  plaintiff’s  evidence,  said:  “Then  as  to 
the  notice,  I think  this  case  is  distinguishable  from  the  case  relied 
upon  by  Mr.  Riddell.  I am  satisfied  that  this  plaintiff  was  not  in 
a condition  when  it  ought  to  have  been  expected  that  he  would 
give  the  notice  within  the  seven  days.  I think  it  would  be  unreason- 
able to  expect  him  to  give  notice  within  that  time,  and  I find  that 
there  was  from  his  condition  a reasonable  excuse  for  want  of  notice 
within  that  time,  and  I find  further  that  the  want  or  insufficiency 
of  notice  has  in  no  way  prejudiced  the  defendants  in  their  defence.” 

As  to  disturbing  such  a finding,  Sedge  wick,  J.,  in  delivering 
the  judgment  of  the  Court  in  Kingston  v.  Drennan  (1896),  27  S.C.R. 
46,  at  p.  61,  says:  “The  rule  is  universal,  however,  that  when 

the  statute  gives  a Judge  discretion  to  do  a particular  act,  his 
decision  will  not  be  interfered  with  by  an  appellate  court,  unless 
he  has  made  a palpable  mistake  or  has  acted  upon  a manifestly 
erroneous  principle.” 

Although  the  plaintiff  gradually  improved,  yet  after  nearly 
three  weeks  his  suffering  was  still  so  great  that  when  his  employer, 
Mr.  Dickson,  urged  him  to  institute  a suit,  he  was  then  unable  to 
bring  his  mind  to  bear  upon  the  question.  I therefore  think  there 
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was  abundant  evidence  to  support  the  learned  trial  Judge's  finding, 
and,  in  accordance  with  the  rule  above  mentioned  by  Mr.  Justice 
Sedgewick,  it  should  not  be  interfered  with. 

During  the  argument  defendants'  counsel  contended  that  the 
plaintiff's  cross-examination  shewed  that  if  his  attention  had  been 
called  to  the  statutory  requirements  or  if  they  had  been  present 
to  his  mind,  he  could  have  given  the  required  notice,  and  that, 
therefore,  no  sufficient  excuse  existed  for  his  failure  in  doing  so. 
This  conclusion  does  not  follow  from  the  premises,  but  involves  a 
confusion  between  mere  knowledge  and  will  power.  One  may 
understand  his  duty  but  not  possess  the  necessary  directive  will 
power  to  enable  him  to  perform  it,  and  such  a disability  must  be 
within  the  meaning  of  the  saving  clause  of  the  amending  statute, 
if  it  is  to  have  any  force. 

Assuming  the  plaintiff  to  have  known  the  law,  his  condition 
during  the  seven  days,  and  for  some  time  thereafter,  was  such  that 
he  was  mentally  incapable  of  directing  his  thoughts  to  any  legal 
question  growing  out  of  the  accident;  of  deciding  what  course 
should  be  taken  in  order  to  preserve  his  rights  and  of  causing  the 
necessary  steps  to  that  end  to  be  taken. 

I,  therefore,  am  of  opinion  that  the  defendants  not  having 
been  prejudiced  the  plaintiff  has  shewn  sufficient  excuse  for  failure 
to  give  the  notice. 

I also  agree  with  the  finding  of  the  trial  Judge  that  the  defence 
of  contributory  negligence  must  fail.  There  was  nothing  to  warn 
the  plaintiff  of  the  condition  of  the  sidewalk,  and,  therefore,  he  had 
a right  to  assume  it  to  be  in  a safe  condition.  It  was  contended 
that  the  evidence  shewed  that  he  was  under  the  influence  of  liquor. 
It  is  true  that  the  attendants  at  the  Emergency  Hospital  made 
such  an  entry  in  their  records.  Instances  of  such  mistakes  are  not 
rare.  The  plaintiff  a short  time  before  had  had  a glass  of  whiskey, 
which,  doubtless,  would  be  observable  by  a person  dressing  his 
wounds.  He  arrived  at  the  hospital  in  an  excited  state,  doubtless 
resulting  largely,  if  not  wholly,  from  the  accident.  His  face  was 
covered  with  blood  and  he  was  in  the  company  of  a policeman. 
On  such  evidence  the  attendants  concluded  that  he  was  under 
the  influence  of  liquor.  The  evidence  does  not,  I think,  support 
such  a conclusion.  Even  if  it  did,  I would  question  whether  that 
would  be  a defence  to  the  present  action.  It  is  not,  however, 
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necessary  to  decide  that  point,  for  the  evidence  fails  to  shew  that 
the  accident  arose  from  the  plaintiff  being  under  the  influence  of 
liquor. 

In  my  opinion  the  appeal  should  be  dismissed  with  costs. 


Teetzel,  J. 


Teetzel,  J.,  concurred  in  the  judgment  of  the  Chief  Justice. 


Anglin,  J.:— I have  had  the  advantage  of  reading  the  judgment 
of  my  Lord,  the  Chief  Justice.  In  my  opinion  the  appeal  of  the 
defendants  upon  the  merits  entirely  fails.  The  evidence  abund- 
antly supports  the  findings  of  negligence  against  them,  and  does 
not  justify  interference  with  the  finding  negativing  contributory 
negligence  of  the  plaintiff. 

That  the  want  of  notice  of  the  accident  within  seven  days  did 
not  at  all  prejudice  the  defendants  cannot,  upon  the  admitted  facts, 
be  questioned.  But  I have  found  more  difficulty  in  considering 
the  sufficiency  of  the  excuse  for  failure  to  give  such  notice.  Were 
it  not  for  the  decision  of  the  Court  of  Appeal  in  O’Connor  v.  The 
City  of  Hamilton,  10  O.L.R.  536,  I should  have  had  no  hesitation 
in  holding  that  a man  disabled,  as  was  this  plaintiff,  was  undoubt- 
edly excused.  So  far  as  it  is  permissible  or  proper  to  do  so,  I 
desire,  with  most  profound  respect,  to  express  my  continued  ad- 
herence to  the  views,  upon  which  I acted  in  the  Divisional  Court 
in  that  case  (8  O.L.R.  pp.  396-8),  both  as  to  the  character  of  the 
legislation  in  question  and  as  to  the  interpretation  which  it  should 
receive  from  courts  required  to  apply  it.  But,  in  deference  to  the 
decision  of  the  appellate  court,  it  must,  I think,  now  be  held  that 
absolute  physical  inability  to  write,  due  to  his  injuries,  does  not 
suffice  as  a reasonable  excuse  for  the  failure  of  an  injured  person 
to  give  the  “ notice  in  writing”  which  the  statute  prescribes. 

My  difficulty  in  the  present  case  arises  from  statements  elicited 
from  the  plaintiff  upon  cross-examination — that  he  saw  his  wife 
on  the  day  after  the  accident;  that  he  discussed  the  circumstances 
of  the  accident  with  members  of  his  family  immediately  after  it 
happened;  and  that,  if  at  that  time  he  had  known  that  the  law 
required  notice  to  be  served  within  a certain  period,  he  would  have 
told  his  wife  to  have  such  notice  served.  But,  read  in  the  light  of 
the  rest  of  the  evidence,  I think,  the  last  statement  should  be  taken 
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to  mean  that,  if  his  attention  had  been  aroused  and  the  necessity 
for  giving  such  notice  sufficiently  impressed  upon  him,  he  would 
have  assented  to  its  being  given — not  that  he  was,  during  at  least 
the  first  week  following  the  accident,  himself  capable  of  the  effort 
of  mind  and  will  requisite  to  have  enabled  him,  had  he  been  cog- 
nizant of  the  statutory  requirement,  to  give  of  his  own  initiative, 
spontaneously  and  unaided,  any  direction  or  instruction  as  to 
notice.  That  he  was  not  so  capable,  that  his  attention  was  not 
directed  to  the  requirement  of  notice,  and  that  he  was  physically 
unable  to  serve  such  notice  himself,  are,  upon  the  whole  evidence, 
fair  conclusions. 

It  follows  that  the  finding  of  the  learned  trial  Judge  that  there 
was  in  this  case  reasonable  excuse  for  want  of  the  statutory  notice 
should,  notwithstanding  the  ultimate  decision  in  O’Connor  v. 
City  of  Hamilton,  be  sustained. 
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[Leave  to  appeal  to  the  Court  of  Appeal  refused  by  Osler,  JA.,  17th 
April,  1906.] 
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[DIVISIONAL  COURT.] 

The  Vokes  Hardware  Co. 
v. 

Grand  Trunk  R.W.  Co.  and  S.  F.  Whitham. 

Mechanics  Lien — Time  for  Registering — Completion  of  Work — Satisfaction  of 
Architects — Work  done  after  Registration  of  Lien. 

Under  a contract  made  with  the  railway  company  for  the  erection  of  a building, 
the  work  was  to  be  done  to  the  entire  satisfaction  of  certain  architects. 
The  plaintiffs,  who  were  sub-contractors  for  a part  of  the  building,  ceased 
work  on  the  20th  May,  under  the  belief  that  their  contract  was  completed, 
and  their  secretary-treasurer,  on  the  8th  of  June,  made  an  affidavit  stating 
such  to  be  the  fact,  with  a view  of  having  a lien  registered,  which  was  done 
on  24th  June.  The  architects,  however,  were  not  satisfied,  and  required 
further  work  to  be  done,  and  this  was  accordingly  done  in  June,  and  again 
in  August,  and  it  was  not  until  the  4th  of  August  that  the  architects  were 
satisfied  and  accepted  the  work  : — 

Held,  that  under  the  contract  the  architects,  being  the  persons  to  determine 
when  the  work  was  completed,  it  was  not  so  completed  until  they  had 
signified  their  approval,  and  therefore  the  lien  was  registered  in  time. 

This  was  an  action  tried  before  Mulock,  C.J.Ex.D.,  at  Toronto, 

on  March  3rd,  1906. 

J.  W.  St.  John,  for  the  plaintiffs. 

L.  Heyd,  K.C.,  for  the  defendant  Whitham. 


The  action  was  to  enforce  a lien  filed  under  the  Mechanics 
and  Wage  Earners  Lien  Act,  R.S.O.,  1897,  ch.  153,  for  work  done 
and  materials  provided  in  the  carrying  out  of  a sub-contract  made 
by  the  plaintiffs  with  the  defendant  Whitham,  who  had  a contract 
with  the  Grand  Trunk  R.W.  Company  for  the  erection  of  a building 
to  be  used  as  a station  on  their  line  of  railway. 

On  an  application  made  to  the  local  judge  at  Brantford  an 
order  was  made  for  the  removal  of  the  lien  from  the  building 
on  the  defendant  Whitham  paying  $1,600  in  Court,  which  was 
done,  whereupon  the  defendants,  the  Grand  Trunk  Railway 
Company,  took  no  further  interest  in  the  proceedings,  and  were 
not  represented  at  the  trial. 

At  the  conclusion  of  the  evidence  the  learned  Chief  Justice 
reserved  his  decision,  and  subsequently  delivered  the  following 
judgment,  in  which  the  facts  are  fully  stated: — 
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March  30.  Mulock,  C.J. : — The  defendant  Whitham  contracted 
with  the  defendant  company  to  erect  a station  on  their  lands  at 
Brantford,  and  made  a sub-contract  with  the  plaintiffs  for  per- 
formance of  part  of  the  work  for  the  bulk  sum  of  $3,850,  one  of  its 
terms  being  that  “All  the  work  is  to  be  done  to  the  entire  satis- 
faction of  Spiers  & Rohan,  the  architects;”  and  the  action  is  to 
recover  $1,447.50,  claimed  by  the  plaintiffs  as  being  the  balance 
owing  to  them  under  this  sub-contract,  and  was  begun  under  the 
Mechanics  and  Wage  Earners  Lien  Act,  R.S.O.,  1897,  ch.  153. 

By  sub-sec.  1 of  sec.  22  of  this  Act,  a claim  of  lien  of  a sub- 
contractor may  be  registered  before  or  during  the  performance 
of  the  work,  or  within  thirty  days  after  its  completion. 

The  claim  of  lien  was  registered  on  the  24th  of  June,  1905,  which 
the  defendant  Whitham  contends  was  too  late;  and  this  is  the 
question  between  the  parties. 

The  facts  as  I find  them  are  as  follows; 

The  plaintiffs,  on  the  20th  of  May,  1905,  ceased  work  upon 
the  building  under  the  impression  that  they  had  completed  their 
contract,  and  on  the  8th  of  June,  J.  L.  Vokes,  their  secretary- 
treasurer,  made  an  affidavit  in  connection  with  the  registering 
of  the  plaintiffs’  claim  of  lien,  wherein  he  testified  that  the  plaintiffs 
had  completed  their  contract. 

On  the  7th  of  June,  the  plaintiffs  sent  Daniels,  one  of  their 
employees,  to  Brantford  to  repair  some  of  the  work  that  had  appar- 
ently been  injured  by  other  workmen,  and,  on  the  8th  and  9th 
of  June,  Daniels  was  engaged  23  hours — 12  thereof  being  spent 
in  work  of  repair,  and  11  in  work  required  by  the  contract.  The 
architects,  however,  were  not  satisfied,  and  on  the  20th  of  July, 
Mr.  Spier,  one  of  the  architects,  wrote  the  defendant  Whitham, 
pointing  out  certain  defects  which  he  required  attended  to  at  once. 
The  defendant  Whitham  sent  a copy  of  this  letter  to  the  plaintiffs, 
whereupon  they  wrote  the  architects,  concluding  their  letter  as 
follows;  “Mr.  Whitham  says  there  are  two  or  three  other  matters 
which  he  would  like  attended  to  before  settlement  of  our  claim 
is  effected,  and,  in  order  to  have  our  man  make  a complete  clean 
up  of  such,  we  would  appreciate  it  very  much  if  you  would  send 
us  a memorandum  of  what  you  think  should  be  done  to  make  this 
job  entirely  satisfactory  to  you,  all  of  which  we  will  attend  to 
promptly  on  receipt.  ” 
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On  the  1st  of  August,  1905,  the  defendant  Whitham  wrote 
the  plaintiffs  with  further  reference  to  Mr.  Spier’s  letter  of  the 
20th  of  July,  and  adding:  “We  expect  Mr.  Spiers  here  any  day 
for  the  final  settlement.”  Thereupon  the  plaintiffs  sent  Daniels 
up  to  Brantford,  and  on  his  arrival  there  he  met  Whitham  and 
Spiers.  The  latter  then  instructed  Daniels  what  he  required  done, 
whereupon  Daniels  proceeded  to  carry  out  the  architect’s  instruc- 
tions, and  was  so  engaged  during  all  the  3rd  and  4th  of  August. 

Whitham  contends  that  the  plaintiffs  had  completed  their 
contract  on  the  20th  of  May,  and  that  the  work  done  by  them 
thereafter,  both  in  June  and  August,  was  repair  work,  rendered 
necessary  because  of  some  alleged  negligence  for  which  the  plain- 
tiffs were  responsible. 

The  evidence  shews  that  part  of  the  work  of  June  and  August 
was  of  the  nature  of  repairs,  and  part  thereof  was  work  which 
the  plaintiffs  were  by  their  contract  required  to  perform.  In  the 
plaintiffs’  particulars  put  in  at  the  trial,  shewing  the  amount 
owing  them,  is  an  item  being  a charge  for  the  whole  work  done 
on  the  8th  and  9th  of  June,  and  claimed  as  an  extra,  but  J.  L. 
Vokes,  when  in  the  witness-box,  swore  that  this  was  a mistake, 
and  that  only  a portion  was  chargeable  as  an  extra,  the  balance, 
about  half  of  it,  being  for  work  covered  by  the  contract. 

However  this  in  fact  be,  the  parties  had  stipulated  that  the 
work  was  to  be  done  to  the  satisfaction  of  the  architects,  and 
therefore  (in  the  absence  of  misconduct  on  their  part)  until  they 
were  satisfied,  the  work  could  not  be  considered  as  completed 
within  the  meaning  of  the  contract,  nor  could  the  plaintiffs  recover 
payment  of  the  contract  price:  Dobson  v.  Hudson  (1857),  1 C.B. 
N.S.  652,  659;  Morgan  v.  Birnie  (1833),  9 Bing.  672;  Coatsworth 
v.  City  of  Toronto  (1860),  10  C.P.  73. 

Whitham  recognized  this  as  the  legal  position  of  the  matter 
on  the  20th  of  July,  when,  'on  receiving  the  letter  of  that  date 
from  the  architects,  complaining  of  the  unsatisfactory  condition 
of  the  work,  he  sent  it  to  the  plaintiffs  and  also  telephoned  them 
on  the  subject;  and  again,  on  the  1st  of  August,  called  their  atten- 
tion to  the  architects’  complaint.  Further,  when,  in  compliance 
with  the  architects’  demands,  the  plaintiffs  sent  Daniels  to  Brant- 
ford, Whitham  was  with  the  architect  Spiers  when  the  latter  in- 
structed Daniels  what  to  do,  and  not  until  after  the  work  of  Daniels 
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on  the  3rd  and  4th  of  August  were  the  architects  satisfied.  As 
against  the  effect  of  this  work  in  extending  the  time  for  registering 
a claim  of  lien,  Niell  v.  Carroll  (1880),  28  Gr.  30,  was  cited  in 
support  of  the  contention  that,  where  a contract  has  been  sub- 
stantially performed,  some  trifling  work  in  the  way  of  removing 
defects  would  not  extend  the  time;  but  in  that  case  it  was  not, 
as  here,  left  to  a third  person  to  determine  when  the  contract 
was  completed.  That  question,  by  the  express  agreement  of  the 
parties  in  the  present  instance,  is  withheld  from  the  jurisdiction 
of  the  Court,  and  left  to  the  architects.  They,  therefore,  and  not 
the  Court,  are  the  judges  of  the  materiality  of  any  alleged  incom- 
pleteness in  the  performance  of  the  w'ork.  Until  after  the  work 
of  the  4th  of  August  they  were  not  satisfied.  Its  incomplete  con- 
j dition  was  in  their  judgment  sufficient  to  cause  them  to  withhold 
their  approval,  and  must  therefore  be  considered  as  material. 
The  parties  having  themselves  left  the  determination  of  the  matter 
to  the  judgment  of  the  architects,  their  decision  is,  as  between 
the  parties,  conclusive,  and  the  Court  is  not  at  liberty  to  make  a 
new  contract  for  them  by  disregarding  the  condition  in  the  contract 

I that  the  architects  were  the  persons  to  determine  when  the  work 
I was  satisfactorily  performed.  They  not  having  expressed  their 
satisfaction  until  after  the  4th  of  August,  I am  of  opinion  that 
until  then  the  work  had  not  been,  within  the  meaning  of  the  con- 
tract, completed,  and  that  therefore  the  claim  of  lien  was  registered 
within  the  time  allowed  by  the  statute;  that  the  plaintiffs  are 
entitled  to  judgment  with  costs  up  to  judgment,  and  to  payment 
of  whatever  may  be  found  due  them  by  the  Master. 

It  was  stated  at  the  trial  that  under  the  statute  the  defendants 
had  paid  a sum  of  money  into  Court  in  discharge  of  the  registered 
lien.  This  fund  will  be  applicable  towards  meeting  whatever 
amount  may  be  found  due  to  the  plaintiffs. 

The  case  will  be  referred  to  the  Master  in  Ordinary  to  take 
the  accounts  between  the  parties,  to  make  all  necessary  direc- 
tions, and  to  determine  the  costs  of  the  reference. 

From  this  judgment  the  defendant  Whitham  appealed  to  the 
Divisional  Court. 

On  June  12th  the  appeal  was  heard  before  a Divisional  Court 
composed  of  Meredith,  C.J.C.P.,  Teetzel  and  Anglin,  JJ. 
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R.  M.  McKay  for  the  appellant. 

J.  W.  St.  John , for  the  respondent. 

June  12.  The  Court,  without  determining  the  question  raised 
upon  the  appeal  for  the  first  time,  that  the  mechanics  lien  did 
not  attach  upon  the  property  of  a Dominion  Railway,  affirmed 
the  judgment  with  a variation,  agreed  to  by  counsel,  to  the  effect 
that  the  declaration  of  the  plaintiffs’  lien  in  the  formal  judgment  be 
struck  out,  and  that  the  amount  which  should  be  found  by  the 
Master  to  be  due  to  the  plaintiffs  be  paid  out  of  the  money  in 
Court. 


G.  F.  H. 
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[IN  THE  COURT  OF  APPEAL.] 

Nickle 

Y. 

The  Kingston  and  Pembroke  R.W.  Company. 

| Limitation  of  Actions — Loan  to  Railway  Company  through  General  Manager — 
Bill  of  Exchange  Therefor — Acceptance  by  Company — Payments  of  Interest 
Estoppel. 

t In  1893,  E.  N.,  one  of  the  plaintiffs,  and  mother  of  her  co-plaintiff,  at  the 
request  of  F.,  her  brother,  who  was  the  chief  executive  officer  of  the  defen- 
; dants’  railway , and  had  the  management  of  its  financial  matters,  lent  to 
the  company  $4,600,  giving  him  her  cheque  therefor,  payable  to  his  order, 
which  he  endorsed  over  to  the  company,  and  it  was  applied  to  their  pur- 
; poses,  but,  through  some  error  in  bookkeeping,  F.  was  credited  with  the 
loan  in  the  company’s  books.  . E.  N.  received  as  security  for  the  loan  a bill 
of  exchange,  drawn,  according  to  the  company’s  usual  custom,  by  F., 
payable  to  himself,  and  accepted,  under  F.’s  instructions,  by  the  com- 
pany’s secretary,  which  F.  endorsed  over  to  E.  N.  The  bill  was  renewed 
from  time  to  time,  interest  being  paid  by  the  company’s  cheques,  drawn 
payable  to  F.,  and  endorsed  over  to  E.  N.,  until  1895,  when  she,  having 
.ransferred  the  bill  to  her  co-plaintiff,  the  interest  thereafter  was  paid  to 
him.  On  March  31st,  1899,  the  amount  standing  to  F.’s  credit  in  the  com- 
pany’s books,  including  this  loan,  was  transferred  on  the  books  to  a firm, 
of  which  F.  was  a member,  without  the  knowledge  of  the  plaintiffs.  The 
interest  thereafter  was  paid  in  the  same  manner  as  before,  but  in  reality  it 
was  paid  by  F.  personally,  of  which  the  plaintiffs  were  not  aware.  The 
payment  of  interest  continued  until  1900. 

In  an  action  brought  in  1905  : — 

! Held,  that  the  plaintiffs  were  entitled  to  recover  : that  the  debt  was  from 
its  inception,  and  continued  to  be,  that  of  the  company,  and  not  of  F., 
and  that  the  company  were  estopped  from  contending  that  the  payments 
of  interest  were  not  made  by  them,  and  that  such  payments  prevented  the 
Statute  of  Limitations  from  running  against  the  plaintiffs. 

; The  principle  of  the  decision  in  Re  Tucker,  Tucker  v.  Tucker,  [1894]  3 Ch., 
429  applied. 

This  was  an  action  tried  before  Britton,  J.,  a$  Kingston,  on 
: April  18th,  1905. 

J.  L.  Whiting,  K.C.,  for  the  plaintiffs. 

W.  R.  Riddell,  K.C.,  and  R.  V.  Rogers,  K.C.,  for  the  Kingston 
and  Pembroke  R.W.  Company. 

G.  M.  Macdonnell,  K.C.,  for  the  defendant,  Nash. 

At  the  conclusion  of  the  evidence,  the  learned  Judge  reserved 
his  decision,  and  subsequently  delivered  the  following  judgment. 

May  31,  1905.  Britton,  J.: — On  the  8th  January,  1893,  the 
| plaintiff,  Ellen  Nickle,  was  asked  by  her  brother,  B.  W.  Folger, 
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to  lend  money  to  the  defendants,  the  Kingston  and  Pembroke 
R.W.  Company.  Mr.  Folger  was  then  the  superintendent  of  that 
company.  Mrs.  Nickle  agreed  to  lend,  and  gave  her  check  for 
$4,600  to  Folger,  and  on  the  following  day  received  a draft  dated 
9th  May,  1893,  drawn  by  B.  W.  Folger  upon  the  defendants,  the 
Kingston  and  Pembroke  R.W.  Company,  T.  W.  Nash,  secretary 
and  treasurer.  The  draft  was  made  payable  to  the  order  of  B.  W. 
Folger,  was  endorsed  by  him  in  blank  and  handed  by  him  to  the 
plaintiff,  Ellen  Nickle.  On  the  12th  September,  1893,  the  draft 
was  renewed  for  four  months  for  same  amount  with  interest.  On 
the  15th  January,  1894,  18th  May,  1894,  and  21st  September, 
1894,  there  were  renewals  each  at  four  months  for  the  full  amount, 
without  interest.  On  the  24th  January,  1895,  a similar  draft  was 
made  and  accepted,  payable  on  demand.  The  interest  was  paid 
at  or  about  the  time  of  each  renewal.  This  demand  draft  was 
treated  by  the  plaintiffs  and  defendants  as  a security  upon  which 
interest  should  be  paid  quarterly,  and  interest  was  so  paid  to  Oc- 
tober 27th,  1898;  afterwards  interest  was  paid  to  October  27th, 
1899,  and  finally  to  October  27th,  1900.  The  interest  was,  in 
fact,  paid  upon  application  to  and  by  the  instructions  of  the  de- 
fendant, Folger,  who  during  these  years  was  apparently  the  only 
person  to  whom  application  could  be  made  as  to  any  important 
matter  connected  with  this  railway  company. 

The  official  name  given  to  Folger  by  the  company  was  “ super- 
intendent” from  the  years  before  down  to  27th  February,  1894, 
“ managing  director”  from  27th  February,  1894,  to  1896,  and 
“ general  manager”  from  1896  to  November,  1901. 

The  plaintiff,  Hugh  C.  Nickle,  is  the  son  of  the  plaintiff,  Ellen 
Nickle.  The  defendants,  the  company,  deny  the  acceptance  of 
-the  draft,  and  deny  the  payment  of  interest  thereon;  and  allege 
that  the  transaction,  so  far  as  they  are  concerned,  was  one  entirely 
with  Folger,  to  wrhom  they  have  paid  all  the  money  advanced  by 
him,  and  who  is  now  a debtor  to  the  company  in  a large  amount; 
and  they  plead  the  Statute  of  Limitations. 

The  action  is  also  against  Nash,  as  the  plaintiffs  say  if  he  had 
not  authority  to  accept  the  draft  for  the  company,  he  should  be 
held  liable  for  having  misrepresented  his  authority  to  do  so.  Folger 
is  also  sued,  and  allowed  judgment  to  go  against  him  by  default. 
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I find  that  the  plaintiff,  Ellen  Nickle,  lent  the  $4,600  to  the 
defendant  company.  She  did  not  intend  to  lend  it  to  Folger 
personally,  nor  was  she  asked  to  do  so.  The  negotiations  were 
with  Folger,  who  on  8th  May,  1893,  was  the  directing  and  managing 
man  of  the  company.  He  professed  to  act  for  the  company,  and 
did  so  act  in  borrowing  the  money  in  question.  Nothing  was  in 
contemplation  of  the  parties  other  than  a loan  to  the  company, 
and  the  company  actually  received  the  money  and  used  it  for 
their  own  purposes.  They  got  the  benefit  of  it  and  treated  it  as  a 
debt  owed  by  them.  For  this  debt  owed  by  the  company  the 
bill  of  exchange  dated  24th  January,  1895,  payable  on  demand, 
drawn  by  B.  W.  Folger  in  favour  of  himself  upon  the  “Kingston 
and  Pembroke  R.W.  Company,  T.  W.  Nash,  secretary-treasurer,” 
was  given.  This  draft  was  accepted  as  follows:  “Accepted  24th 
January,  1895,  payable  at  our  office,  for  the  Kingston  and  Pembroke 
R.W.  Company,  T.  W.  Nash,  secretary-treasurer.”  This  is  not 
accepted  in  the  form  prescribed  by  34  Viet.  ch.  47,  sec.  21,  but  it 
is  in  the  form  adopted  by  the  then  secretary-treasurer  of  the  de- 
fendant company,  and  in  use.  On  this  the  defendants,  the  Kingston 
and  Pembroke  R.W.  Company,  on  the  5th  February,  1895,  paid 
interest  to  27th  April,  1895. 

It  is  quite  true  the  money  was  actually  paid  by  the  company 
to  B.  W.  Folger,  and  he  paid  the  money  to  the  plaintiff,  Ellen 
Nickle,  but  it  was  so  paid  with  the  knowledge — knowledge  which 
must  be  imputed  to  them— of  the  defendant  company  that  a paper 
purporting  to  be  a negotiable  bill  of  exchange  was  outstanding 
representing  the  debt  on  which  the  company  wa&  then  and  for 
years  had  been  paying  interest. 

On  the  27th  May,  1895,  the  plaintiff,  Ellen  Nickle,  transferred 
this  bill  of  exchange  to  her  son,  Hugh  C.  Nickle,  he  then  having 
attained  his  majority,  and  so  became  entitled  to  money  from  his 
father’s  estate. 

The  endorsement  in  blank  was  by  the  plaintiff,  H.  C.  Nickle, 
converted  into  a special  endorsement  to  him,  and  Folger  as  general 
manager  continued  to  pay  interest  on  the  amount  of  the  bill  until 
19th  July,  1900,  when  the  interest  was  paid  to  27th  October,  1899. 
Folger  also,  on  14th  November,  1901,  paid  interest  on  this  bill  to 
27th  October,  1900.  If  Folger  on  the  14th  November,  1901,  had 
actually  ceased  to  be  general  manager  of  the  defendant  company, 
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the  plaintiffs  according  to  the  evidence,  had  no  knowledge  of  it. 
During  all  these  years,  from  1893  to  1901,  Folger  was  the  only 
person  to  whom  application  could  be  made  for  the  transaction  of 
financial  or  other  important  matters  of  the  company. 

I am  of  opinion  that  payment  of  interest  upon  the  claim  made 
under  the  circumstances,  and  as  disclosed  by  the  evidence,  is 
sufficient  to  prevent  the  operation  of  the  Statutes  of  Limitation 
to  bar  the  plaintiffs’  right  of  action. 

If  Folger  did  not,  in  fact,  from  any  particular  date,  get  the  money 
from  the  company  with  which  to  pay  the  interest,  that  was  not 
known  to  the  plaintiffs.  The  plaintiffs  supposed  they  were  dealing 
with  the  company  and  being  paid  by  the  company,  and  Folger 
was  allowed  by  the  company  to  so  deal  with  the  plaintiffs. 

It  is  contended  that  the  plaintiff,  H.  C.  Nickle,  is  bound  by  the 
statement  of  his  brother,  W.  F.  Nickle,  in  a letter  dated  30th 
January,  1899,  to  Joseph  Bawden,  the  then  receiver  of  the  company,, 
in  which  Nickle  apparently  claimed  the  $4,600  and  interest  from 
the  date  of  what  he  erroneously  called  a “ promissory  note,”  viz.,, 
24th  January,  1895,  and  that  this  statement  must  at  least  amount 
to  an  admission  that  the  payments  were  not  made  by  the  company,, 
and  so  the  claim  was  barred.  This  would  be  strong  evidence  if  the 
matter  of  actual  payment  of  interest  or  the  mode  of  payment  was 
at  all  in  doubt.  It  is  not  in  doubt;  it  was  clearly  proved  that  the 
interest  was  paid  and  was  paid  by  Folger  acting  for  the  company 
and  so  received  by  the  plaintiffs.  W.  F.  Nickle  says  he  wrote 
that  letter  at  the  instruction  of  B.  W.  Folger. 

A mistake  made  by  the  plaintiff  by  his  attorney,  W.  F.  Nickle,. 
cannot  in  any  way  change  the  effect  of  payments  actually  made 
as  disclosed  by  the  evidence.  The  receiver  was  an  officer  of  the 
court,  and  not  of  defendants’  company.  He  did  nothing  in  con- 
sequence of  this  letter.  The  receiver  was  discharged  by  order  of 
the  court,  dated  7th  April,  1899,  and  Folger  continued  to  act  as- 
general  manager  down  to  November,  1901,  the  same  as  for  many 
years  before.  And,  as  before  stated,  on  19th  July,  1900,  as  such 
paid  interest  on  this  debt  to  October  27th,  1899.  It  does  not  appear 
that  either  the  receiver  or  company  did  anything  in  consequence 
of  this  letter  or  were  at  all  prejudiced  by  it. 

The  defendants’  company  had  before  their  directors  and  before^ 
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their  shareholders  year  after  year  a statement  of  their  liabilities, 
and  included  in  such  liabilities  was  the  claim  sued  upon. 

I am  of  opinion  that  the  incurring  of  this  liability  and  the  form 
of  the  acceptance  of  the  bill  of  exchange  which  represented  the 
security  given  for  the  money  borrowed  were  ratified  and  confirmed 
by  the  company. 

It  follows  from  my  finding  against  the  company  that  the  de- 
fendant, Nash,  is  not  liable,  and  that  judgment  should  be  entered 
in  his  favour.  Even  if  the  defendants,  the  Kingston  and  Pembroke 
R.W.  Company,  could  escape  liability  on  any  of  the  grounds  of 
defence  taken  by  them,  it  does  not  follow  that  plaintiffs  are  entitled 
to  recover  against  Nash. 

The  case  is  a very  different  one  from  The  West  London  Com- 
mercial Bank,  Limited,  v.  Kitson  (1884),  13  Q.B.D.  360,  cited  by 
counsel  for  the  plaintiffs  as  authority  for  his  contention.  In  this 
case  the  bill  of  exchange  sued  upon  is  a renewal  long  after  the 
original  advance,  and  was  given  to  the  person  lending  the  money. 
Even  the  first  bill  of  exchange  was  given  after  the  money  was 
advanced.  There  was  no  fraud  or  misrepresentation  other  than 
what  is  said  to  appear  on  the  face  of  the  bill,  in  the  form  of  ac- 
ceptance. I do  not  think  Collen  v.  Wright  (1858),  8 E.  & B.  647, 
upon  which  case  Starkey  v.  Bank  of  England,  [1903]  A.C.  114, 
was  decided,  would  warrant  recovery  in  a case  like  this. 

Further,  I am  of  opinion  that  in  the  absence  of  fraud  or  wilful 
concealment  or  active  interference  in  preventing  plaintiffs  acquiring 
information,  or  their  recovering  upon  this  claim,  ihe  Statute  of 
Limitations  is  a bar  to  recovering  against  him.  As  to  the  Statute 
of  Limitations,  see  Bogardus  v.  Wellington  (1900),  27  A.R.  530. 

The  plaintiffs  are  entitled  to  recover  against  the  Kingston  and 
Pembroke  R.W.  Company  for  $4,600  and  interest  at  five  per  cent, 
per  annum  from  27th  October,  1900,  4 years  and  7 months — 
$1,054.16,  in  all  $5,654.16. 

The  pleadings  may  be  amended  in  any  way  necessary  accord- 
ing to  the  evidence  given  and  my  findings  therein. 

The  action  as  against  the  defendant,  T.  W.  Nash,  should  be 
dismissed  with  costs. 

From  this  judgment,  the  defendants,  the  Kingston  and  Pem- 
broke R.W.  Company,  appealed  to  the  Court  of  Appeal. 
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On  February  19th,  1906,  the  appeal  was  heard  before  Moss, 
C.J.O.,  Osler,  and  Garrow,  JJ.A. 

W.  R.  Riddell,  K.C.,  and  R.  V.  Rogers,  K.C.,  for  the  appellants. 

J.  L.  Whiting,  K.C.,  for  the  respondents. 

June  29.  The  judgment  of  the  Court  was  delivered  by  Garrow, 
J.A.:— The  statement  of  claim  alleges  that  on  the  8th  of  May, 
1893,  the  plaintiff,  Ellen  Nickle,  loaned  to  the  defendants,  the 
railway  company,  $4,600;  that  the  said  plaintiff  assigned  the 
said  debt  to  her  son  and  co-plaintiff,  Hugh  C.  Nickle,  and  on  the 
24th  January,  1895,  the  defendant,  B.  W.  Folger,  drew  his  draft 
for  $4,600  payable  on  demand  upon  the  defendants,  the  railway 
company,  which  was  on  the  same  day  accepted  for  the  defendants, 
the  railway  company,  by  the  defendant,  T.  W.  Nash,  the  secretary- 
treasurer  of  the  railway  company;  and  that  the  same  was  endorsed 
over  to  the  said  plaintiff  Hugh  C.  Nickle,  in  respect  of  the  said 
loan;  that  interest  on  the  said  loan  was  paid  to  the  27th  October, 
1900;  that  payment  of  the  said  draft  was  demanded  on  or  about 
the  31st  August,  1904,  and  payment  was  refused  and  notice  of 
refusal  was  given  to  the  said  parties.  And  the  plaintiffs  claimed 
payment  of  the  said  draft  by  the  defendants,  the  railway  company, 
or  in  the  alternative,  payment  of  the  said  loan  by  that  company. 
And  in  the  event  of  it  appearing  that  the  defendant,  T.  W.  Nash, 
had  no  authority  to  accept  the  said  draft,  that  he  might  be  held 
liable  for  having  misrepresented  his  authority  to  do  so.  And  it 
also  set  forth  that  judgment  in  default  of  appearance  had  been 
signed  against  the  defendant,  B.  W.  Folger. 

Several  defences  were  pleaded  by  the  defendants,  the  railway 
company,  and  also  by  the  defendant,  Nash,  the  latter  pleading 
that  he  had  authority,  an  issue  found  in  his  favour,  and  the  action 
was  accordingly  dismissed  as  to  him  with  costs. 

The  defences  of  the  defendants,  the  railway  company,  were  a 
denial  of  the  loan  to  them,  payment — a denial  of  the  acceptance 
of  the  draft  by  them  or  by  their  authority;  that  if  they  did  accept 
they  paid  the  amount  of  the  acceptance  to  the  holder  thereof  upon 
demand,  and  that  if  the  same  was  endorsed  over  to  the  plaintiff, 
Hugh  C.  Nickle,  it  was  so  endorsed  after  payment  had  to  the  know- 
ledge of  the  said  plaintiff  been  made  to  the  holder  upon  demand. 
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And  they  also  pleaded  the  Statute  of  Limitations,  R.S.O.  1897, 
ch.  324,  sec.  38,  as  a further  defence. 

Britton,  J.,  held  upon  amply  sufficient  evidence  that  the  loan 
was  actually  made  as  alleged  by  the  plaintiffs,  and  that  it  had 
not  been  repaid,  and  he  also  held  that  the  payments  of  interest 
which  had  been  made  from  time  to  time  were  sufficient  to  defeat 
the  defence  of  the  Statute  of  Limitations. 

The  defendant,  Folger,  is  a brother  of  the  plaintiff,  Ellen  Nickle, 
and  the  uncle  of  the  other  plaintiff.  He  was  at  the  time  of  the 
loan  the  general  manager  or  highest  executive  officer  of  the  de- 
fendants, the  railway  company.  In  that  character  he  applied 
to  the  plaintiff,  Ellen  Nickle,  for  the  loan,  not  to  himself,  but  to 
the  railway  company,  and  to  such  a loan  she  agreed.  When  the 
draft  to  secure  the  loan  was  prepared,  under  the  direction  of  the 
defendant,  Folger,  it  was  in  accordance  with  their  usual  form  and 
custom  made  payable  to  the  order  of  the  defendant,  Folger,  and 
was  by  him  endorsed  over  to  the  plaintiff,  Ellen  Nickle.  It  formed 
no  part  of  the  agreement  with  her,  however,  that  the  defendant, 
Folger,  should  endorse  or  in  any  way  guarantee  the  loan,  and  his 
doing  so  was  his  own  unsolicited  and  entirely  voluntary  act. 

The  money  was  duly  advanced  by  the  plaintiff,  Ellen  Nickle, 
to  the  company,  and  was  used  for  their  purposes,  but,  strange 
to  say,  by  some  faulty  bookkeeping,  the  amount  of  the  loan  was 
placed  to  the  credit  of  the  defendant,  Folger,  in  the  books  of  the 
company,  although  a negotiable  instrument  representing  and 
securing  the  loan  had  been  issued  by  the  company  to  the  plaintiff, 
Ellen  Nickle. 

Why  the  entry  was  so  made  or  by  whose  directions  does  not 
clearly  appear,  but  a reasonable  inference  is  that  it  was  by  the 
direction  of  the  defendant,  Folger. 

The  draft  first  issued  was  renewed  from  time  to  time,  until 
the  final  one  in  the  series  mentioned  in  the  statement  of  claim 
was  issued. 

On  March  31st,  1899,  the  amount  standing  in  the  books  of  the 
company  at  the  credit  of  the  defendant,  Folger,  including  the 
amount  of  the  loan  in  question,  was  transferred  in  the  books  of 
the  company  to  the  credit  of  the  firm  of  Folger  Bros.,  of  which 
the  defendant,  Folger,  was  a member,  presumably  by  the  direction 
of  the  defendant,  Folger,  although  that  too  is  not  very  clear.  But 
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he  was  still  the  general  manager  and  remained  so  throughout  the 
transactions  in  question,  and  his  private  account  would  not  likely 
have  been  tampered  with  without  his  express  direction.  And 
this  transfer  is  the  payment  pleaded  by  the  company,  for  in  no  other 
way  was  the  loan  in  any  way  repaid. 

But  the  plaintiffs  could  not  be  affected  by  these  manipulations 
of  entries  by  the  defendant,  Folger,  for  purposes  of  his  own.  They 
were  and  remained  in  entire  ignorance  of  them,  resting  in  the 
well  founded  belief  that  the  loan  had  been  made  to  the  company 
whose  bill  of  exchange  they  or  one  of  them  held  when  these  entries 
were  made. 

Down  to  the  transfer  to  the  credit  of  Folger  Bros.,  the  company 
paid  the  interest.  The  payments  were  actually  made  by  the 
company  to  the  defendant,  Folger,  of  course  by  his  direction, 
and  were  by  him  handed  to  the  plaintiffs  or  to  one  of  them.  After 
the  transfer  the  defendant,  Folger,  continued  to  pay  the  interest 
apparently  exactly  as  before,  but  really  out  of  his  own  money. 
But  of  this,  of  course,  the  plaintiffs  were  also  wholly  ignorant. 
They  had  had  no  transaction  with  the  defendant,  Folger.  They 
did  not  look  to  him  personally  for  payment.  It  is  even  doubtful 
if  they  supposed  that  he  was  in  any  way  liable  upon  the  bill  of 
exchange,  and  it  is  at  all  events  clear  upon  the  evidence  that  they 
believed  the  payments  relied  on  to  keep  the  claim  alive  were  being 
made  from  time  to  time  by  the  defendant,  Folger,  simply  in  his 
character  of  agent  for  the  defendants,  the  railway  company.  Of 
all  wdiich  the  defendant,  Folger,  was  well  aware,  and  his  knowledge 
must  under  the  circumstances  be  imputed  to  the  defendants,  the 
railway  company. 

Indeed,  on  one  occasion  disclosed  in  the  evidence  and  not  con- 
tradicted, he  seems  to  have  resorted  to  an  unnecessary  and  gratui- 
tous piece  of  deception  to  foster  the  idea  that  the  interest  payment  ; 
were  being  made  by  the  company:  I refer  to  the  payment  in  April, 
1900,  when  he  informed  the  plaintiff,  Hugh  C.  Nickle,  that  he 

N 

could  not  make  the  payment  until  he  received  in  his  character 
of  banker  for  the  company  a deposit  from  the  company,  which 
he  was  expecting  to  be  shortly  made  by  another  officer  of  the 
company. 

Each  payment  made  carried  with  it  the  implied  promise  to 
pay  the  balance.  The  defendants  by  their  general  manager  in- 
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duced  the  plaintiffs  to  believe  that  the  payments,  and  therefore 
the  promise,  came  from  the  defendants,  the  railway  company, 
and  relying  and  resting  upon  such  belief  they  refrained  from  calling 
in  the  principal.  Under  these  circumstances  it  would  be  inequit- 
able in  my  opinion  to  permit  the  company  to  set  up  the  defence 
of  the  statute,  a fraud  in  fact,  and  that  they  are  and  ought  to  be 
held  estopped  by  the  conduct  of  their  officer  from  alleging  that 
the  payments  in  question  were  not  in  fact  made  by  them. 

But  even  if  the  matter  fell  short  of  absolute  estoppel,  the  com- 
pany would  still  fail  in  their  defence. 

Under  the  secret  dealings  between  the  company  and  their 
general  manager,  the  latter  no  doubt  as  between  themselves  under- 
took the  liability  in  question.  But  they  were  careful  to  conceal 
the  fact  from  the  plaintiffs.  In  such  circumstances  it  seems  to 
me  that  the  principle  of  the  decision  by  the  Court  of  Appeal  in 
Re  Tucker,  Tucker  v.  Tucker,  [1894]  3 Ch.  429,  applies. 

In  that  case  a loan  had  been  made  to  a firm  which  dissolved, 
the  continuing  partners  assuming  the  liability.  The  dissolution 
was  kept  secret.  The  continuing  partners  made  payments  sufficient 
to  keep  the  claim  alive.  An  action  was  brought  against  the  retiring 
partner  to  which  he  pleaded  the  statute,  but  it  was  held  that  under 
the  circumstances  he  was  liable,  that  although  no  payment  had 
!..  j been  made  by  him  personally,  yet  the  payments  made  by  the  con- 
tinuing partners  should  be  ascribed  to  him  as  having  been  made 
j upon  his  account  as  well  as  their  own,  and  as  his  agents. 

And  a similar  inference  may  well  be  made  in  the  present  case. 

I think  the  appeal  fails  and  should  be  dismissed  with  costs. 
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[MACMAHON,  J.] 

In  re  Talbot  and  The  Corporation  of  the 
City  of  Peterborough. 

Municipal  Corporations — Licensing  Sale  of  Cigarettes — Excessive  License  Fee — 
Prohibitive  Fee — By-law — Ultra  Vires — Consolidated  Municipal  Act , 1903. 

Held,  that  a by-law  of  a municipal  corporation  imposing  a license  fee  of  $200 
on  the  sale  of  cigarettes  in  stores  and  shops,  purporting  to  be  passed  under 
sec.  583,  sub-secs.  28,  29,  of  the  Consolidated  Municipal  Act,  3 Edw.  VII. 
ch.  19  (O.),  was  ultra  vires,  as  in  effect  prohibitive,  and  not  merely  regula- 
tive, the  evidence  shewing  that  it  exceeded  the  annual  profits  which  any 
shop  in  the  municipality  could  make  on  the  sale  of  cigarettes. 

This  was  a motion  to  quash  a by-law  of  the  city  of  Peterborough 
to  license  and  regulate  the  sale  of  cigarettes,  upon  the  grounds 
and  under  the  circumstances  mentioned  in  the  judgment.  The 
motion  was  argued  on  August  2nd,  1906,  before  MacMahon,  J., 
in  Weekly  Court. 

D.  O'Connell,  for  the  applicant,  contended  that  the  by-law 
was  prohibitive,  not  regulative,  and  was  ultra  vires : Virgo  v.  The 
Municipal  Corporation  of  the  City  of  Toronto  (1894),  22  S.C.R.  447, 
[1896]  A.C.  88;  The  City  of  Montreal  v.  Walker  (1885),  M.L.R. 
1 Q.B.  469;  Merritt  v.  The  City  of  Toronto  (1894),  25  O.R.  256, 
22  A.R.  205;  Ross  v.  The  Corporation  of  the  Township  of  East 
Missouri  (1901),  1 O.L.R.  353,  354. 

E.  H.  D.  Hall,  for  the  corporation  of  the  city  of  Peterborough, 
contra,  referred  to  Pigeon  v.  The  Recorder's  Court  and  the  City  of 
Montreal  (1890),  17  S.C.R.  495;  In  re  Arkell  and  the  Town  of  St , 
Thomas  (1876),  38  U.C.R.  594;  In  re  Brodie  and  the  Corporation 
of  Bowmanville  (1876),  38  ib.  580;  Walker  v.  Stretton  (1896),  12 
Times  L.R.  363;  Re  O'Meara  and  The  City  of  Ottawa  (1886),  11 
O.R.  603,  609;  In  re  Smith  and  The  City  of  Toronto  (1860),  10 
C.P.  225,  228;  In  re  Neilly  and  the  Town  of  Owen  Sound  (1875), 
37  U.C.R.  289. 

August  8.  MacMahon,  J.:— Motion  on  behalf  of  the  above 
named  William  Ernest  Talbot  and  Thomas  William  McDonough 
for  an  order  that  by-law  No.  1218,  passed  by  the  municipal  council 
of  the  city  of  Peterborough  on  the  8th  of  May,  1906,  entitled  “a 
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by-law  to  license  and  regulate  the  sale  of  cigarettes/'  be  quashed, 
on  the  ground  (among  many  others)  that  the  fee  of  $200  for  a 
i license,  without  the  payment  of  which  no  owner  or  keeper  of  a 
store  or  shop  (other  than  taverns  and  shops  holding  licenses  under 
the  Liquor  License  Act),  could  sell  cigarettes,  was  an  excessive 
! fee  and  was  in  effect  prohibitive. 

The  by-law  came  into  force  on  the  1st  of  July  last. 

The  applicant,  Thomas  William  McDonough,  in  his  affidavit 
states  that  he  is  a ratepayer  of  the  city  of  Peterborough,  where  he 
has  carried  on  business  as  a tobacconist  for  some  years;  that  the 
average  profit  per  box  of  ten  cigarettes  is  one  and  one-half  cents, 
and  he  sells  on  an  average  between  thirty  and  forty  packages 
per  day,  and  the  average  profit  per  day  would  not  be  higher  than 
sixty  cents,  and  the  profit  on  such  sales  for  a year  would  not  exceed 
$183,  and  that  the  license  fee  of  $200  would  be  more  than  the 
profits  from  the  annual  sales;  that  the  number  of  shops  in  Peter- 
borough where  cigarettes  are  sold,  other  than  grocery  stores  and 
hotels,  is  eight;  that  he  considers  the  license  fee  as  practically 
prohibitory,  as  no  dealer  in  cigarettes  could  derive  a profit  from 
their  sale,  and  in  consequence  thereof  he  did  not  obtain  a license; 
that  at  a meeting  of  the  municipal  council  held  on  the  18th  of 
July,  a petition  signed  by  the  tobacconists  of  the  city  was  pre- 
sented asking  for  a repeal  of  the  by-law,  and  during  the  discussion 
of  the  petition,  McDonough  says  he  heard  Alderman  Elliott 

(state  “that  the  idea  of  the  whole  council  was  that  the  by-law 
should  be  prohibitive,”  and  that  Alderman  Mason  said  “he  ad- 
vocated the  by-law  because  he  thought  it  would  be  prohibitive.” 
The  affidavit  of  the  other  applicant,  William  Ernest  Talbot,  is 
to  the  like  effect. 

William  George  Rundle,  a tobacconist  who  has  been  in  business 
in  Peterborough  for  some  years,  says  that  since  the  coming  into 
effect  of  the  by-law  he  has  not  sold  cigarettes  to  any  purchaser, 
as  he  had  not  obtained  a license  because  the  fee  for  a license  he 
considered  prohibitive,  as  the  profits  from  the  sale  of  cigarettes 
for  a year  would  not  equal  the  amount  of  the  license  fee. 

To  the  like  effect  are  the  several  affidavits  of  William  John 
O’Brien,  William  John  Morgan  and  Arthur  Mitchell,  tobacconists, 
and  of  Arthur  Ray,  a clerk  in  the  tobacco  store  of  Samuel  Ray, 
all  of  whom  carry  on  business  in  Peterborough. 
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There  are  eight  tobacconists  in  Peterborough,  the  only  one  of 
whom  procured  a license  is  Mehail  Pappakeriazes,  who  states, 
in  an  affidavit  filed,  that  his  only  reason  for  obtaining  a license 
was  that  he  is  the  owner  of  a tobacco  shop  and  poolroom,  and 
unless  the  patrons  of  the  poolroom  could  obtain  cigarettes  at  his 
tobacco  shop  adjacent  to  the  poolroom  they  would  not  patronize 
his  poolroom  and  he  would  lose  the  revenue  from  that  source;  and 
to  retain  that  revenue  he  procured  the  license,  although  the  profits 
from  the  sale  of  cigarettes  in  his  store  did  not  at  any  time  amount 
to  $200. 

Under  sec.  583,  sub-sec.  28,  of  the  Consolidated  Municipal 
Act,  3 Edw.  VII.  ch.  19,  the  councils  of  cities  having  less  than 
100,000  inhabitants  may  pass  by-laws  for  licensing  and  regulating 
the  owners  and  keepers  of  stores  and  shops  (other  than  taverns 
and  shops  holding  licenses  under  the  Liquor  License  Act)  where 
cigars  and  cigarettes  are  sold  by  retail,  and  for  revoking  any  license 
so  granted,  etc.  And  sub-sec.  29  gives  authority  to  the  council 
to  fix  the  sum  to  be  paid  for  licenses  required  under  by-laws  passed 
under  the  preceding  sub-sec.  28. 

Counsel  for  the  city  of  Peterborough,  in  support  of  his  con- 
tention that  the  sum  of  $200  fixed  by  the  by-law  to  be  paid  for  a 
license  was  a reasonable  fee,  relied  on  the  judgment  of  the  Court 
of  Queen’s  Bench  in  In  re  Neilly  and  The  Town  of  Owen  Sound 
37  U.C.R.  289.  In  that  case  a by-law  which  was  approved 
by  the  electors  (such  approval  being  at  that  time  required  where 
a license  fee  over  $130  was  sought  to  be  exacted)  and  passed  by  the 
council,  provided  that  licenses  for  billiard  tables,  etc.,  kept  for  hire 
or  gain  in  a house  of  public  entertainment,  might  be  issued  on 
payment  of  a fee  of  $300.  A motion  to  quash  on  the  ground  (among 
others)  that  the  by-law  was  unreasonable  and  oppressive,  and  was 
in  fact  prohibitive,  was  refused. 

In  that  case  there  was  no  evidence  shewing  what  profits 
were  derived  from  keeping  a billiard  table.  The  applicant  likely 
exercised  a wise  discretion  in  not  disclosing  what  the  profits 
were. 

One  of  the  best  tests  in  reaching  a conclusion  as  to  whether 
the  sum  required  to  be  paid  for  a license  is  extravagant  and  un- 
reasonable, is  to  consider  whether  the  license  fee  is  dispropor- 
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tioned  to  the  nature  and  profits  of  the  business,  and  so  in  fact 
amounting  to  a prohibition. 

Tobacco,  it  is  said,  is  used  by  80  per  cent,  of  the  male  population 
over  sixteen  years  old.  Some  smoke  it  in  a pipe,  others  smoke 
cigars,  while  another  class  of  smokers  prefer  cigarettes.  Some 
use  tobacco  to  stimulate  the  nerves,  while  others  say  they  use  it 
because  it  is  soothing  to  the  nerves.  It  is  common  knowledge 
that  many  people  smoke  as  regularly  as  they  take  their  meals, 
so  that  the  use  of  tobacco  in  one  form  or  another  is  a daily — and 
in  many  cases  an  hourly— necessity  to  a large  number  of  people. 

Having  regard  to  the  nature  of  the  business  and  to  the  necessity 
of  supplying  a great  number  of  the  male  population  with  cigarettes, 
and  having  regard  to  the  fact  that  the  yearly  profits  derived  from 
their  sale  is  insufficient  to  pay  the  license  fee,  no  other  conclusion 
•can  be  reached  than  that  an  unreasonable  and  prohibitive  fee 
was  attempted  to  be  exacted;  and  that,  according  to  the  state- 
ments of  two  of  the  aldermen  at  the  meeting  of  the  council  already 
referred  to,  it  was  intended  that  the  by-law  should  be  prohibitive. 

Mr.  Hall  urged  that  the  license  fee  could  not  be  regarded  as 
prohibitive,  because  one  of  the  tobacconists  of  Peterborough— 
Mehail  Pappakeriazes — had  obtained  a license.  He  (Pappakeriazes) 
states  in  his  affidavit  the  reason  for  procuring  the  license 
was  to  prevent  the  income  derived  from  his  billiard  room  from 
being  diminished.  And  the  result  is,  that  having  obtained  a license, 
he  now  enjoys  a monopoly  of  the  cigarette  trade  in  the  city  of 
Peterborough. 

As  I have  reached  the  conclusion  that  the  by-law  is  ultra  vires 
for  the  reasons  above  stated,  I have  not  considered  it  necessary 
to  deal  with  the  other  grounds  mentioned  in  the  notice  of  motion. 

The  order  will  go  quashing  the  by-law,  with  costs. 
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[ANGLIN,  J.J 

Macoomb  et  al.  y.  Town  of  Welland. 

Highway — Dedication — U ser  by  Public — A ction — Parties — A ttorney-Genera  l — 
Municipal  Corporation — Ownership  in  Fee. 

In  an  action  for  a declaration  that  a portion  of  the  River  road  lying  between 
Burgar  and  Dorothy  streets,  in  the  town  of  Welland,  was  not  a highway, 
but  the  private  property  of  the  plaintiffs,  it  appeared  that  the  road  had 
been  continuously  travelled  by  the  public  since  the  district  was  first  settled, 
and  that  in  1855  B.,  the  plaintiffs’  predecessor  in  title,  as  owner  of  the 
lands  adjoining  this  portion  of  the  road,  agreed  with  the  municipal  cor- 
poration of  the  township  in  which  these  properties  were  then  situate,  to 
dedicate  to  the  public  as  highways  and  to  open  up  for  traffic  Burgar  and 
Dorothy  streets,  and,  in  consideration  of  his  doing  so,  the  corporation 
agreed  to  close  up  and  convey  to  him  the  portion  of  the  River  road  in 
question.  For  this  purpose  a by-law  was  passed,  admitted  by  the  defen- 
dants to  be  legal  and  sufficient,  and  a conveyance  to  B.  was  duly  executed, 
which,  as  admitted,  vested  the  fee  in  him  : — 

Held,  that  if  a highway  now  existed,  it  must  be  by  virtue  of  an  express  or 
implied  dedication  by  the  owner  since  1855  ; and,  as  such  private  dedica- 
tion would  vest  in  the  municipality  not  merely  the  surface,  but  the  soil 
and  freehold  of  the  highway,  it  was  unnecessary  for  the  purposes  of  the 
present  action  that  the  Attorney-General  should  be  added  as  a party. 

The  by-law  enacted  that  B.  should  have  the  right  to  close  up  the  road  as 
soon  as  Burgar  and  Dorothy  streets  should  be  opened  for  public  use  and 
travel.  Until  1873  or  1874  Burgar  street  was  unfit  for  use  as  a public 
highway,  and  the  public  continued  to  use  the  River  road,  and  even  after 
Burgar  street  was  opened  and  used  the  user  of  the  portion  of  the  River  road 
in  question  continued,  and  no  attempt  was  made  at  any  time  to  close  it  ; 
the  public  continuously  used  it  without  objection,  and  public  money  was 
spent  upon  it  from  time  to  time  : — 

Held,  following  Mytton  v.  Duck  (1866),  26  U.C.R.  61,  that,  even  if  the  user 
for  the  first  eighteen  years  should  not  be  taken  into  account,  because  of  the 
special  clause  in  the  by-law  of  1855,  there  had  been,  since  the  right  to  close 
became  absolute,  thirty-two  or  thirty-three  years  of  uninterrupted  user 
before  the  bringing  of  this  action,  sufficient  to  establish  conclusively  a 
dedication. 

Action  for  a declaration  as  to  the  ownership  of  land,  tried 
before  Anglin,  J.,  without  a jury,  at  Welland,  on  the  7th  May,. 
1906.  The  facts  are  stated  in  the  judgment. 


G.  Lynch-Staunton,  K.C.,  and  T.  D.  Cowper,  for  the  plaintiffs. 
E.  D.  Armour,  K.C.,  and  G.  H.  Pettit,  for  the  defendants. 


June  1.  Anglin,  J.: — The  plaintiffs  sue  for  a judgment  de- 
claring that  the  portion  of  the  River  road  leading  from  Port  Robin- 
son to  Welland  along  the  bank  of  the  Chippewa  creek  or  Welland 
river,  lying  between  Burgar  street  and  Dorothy  street,  in  the 
town  of  Welland,  is  not  a highway,  but  is  the  private  property 
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of  the  plaintiffs.  The  plaintiffs  own  the  lands  which  lie  along 
the  eastern  boundary  of  this  portion  of  the  River  road,  and  maintain 
that  their  respective  properties  extend  to  the  water’s  edge  of  the 
river,  and  include  the  strip  of  land  in  question.  The  defendants, 
on  the  contrary,  contend  that  this  portion  of  the  River  road  is  a 
highway. 

This  road  has  been  continuously  travelled  by  the  public  since 
the  district  was  first  settled.  To  the  south  of  the  plaintiffs’  prop- 
erties it  enters  Hellems  avenue,  by  which  it  affords  direct  access 
to  the  Main  street  of  the  town  of  Welland. 

Prior  to  the  year  1855  this  River  road  appears  to  have  been 
the  main  avenue  of  communication  between  Port  Robinson  and 
Welland.  In  that  year,  one  Thomas  Burgar,  who  then  owned 
the  properties  now  held  by  the  plaintiffs  and  other  adjacent  lands, 
agreed  with  the  municipal  corporation  of  the  township  of  Crowland, 
in  which  these  properties  were  then  situate,  to  dedicate  to  the  public 
as  highways  and  to  open  up  for  traffic  the  streets  now  known  as 
Burgar  street  and  Dorothy  street,  and  in  consideration  of  his  doing 
so  the  municipality  agreed  to  close  up  and  convey  to  him  the  portion 
of  the  River  road  now  in  question.  For  this  purpose  a by-law  was 
passed,  the  legality  and  sufficiency  of  which  the  defendants  ex- 
pressly admit,  and  a conveyance  to  Burgar  was  duly  executed  by 
the  reeve,  which,  the  defendants  admit,  vested  the  title  to  the  strip 
of  land  in  question  in  Thomas  Burgar.  Whatever  rights,  if  any, 
to  the  soil  and  freehold  may  have  remained  outstanding  in  the 
Crown,  I shall  not  deal  with.  Their  admission  estops  the  de- 
fendants from  questioning  that  the  fee  of  the  land  in  dispute  was 
by  the  conveyance  of  1855  from  the  reeve  of  the  township  of  Crow- 
land  vested  in  Thomas  Burgar.  Upon  that  admission  the  dis- 
position of  this  action  will  proceed. 

As,  therefore,  this  land  must,  for  the  purposes  of  this  action, 
be  deemed  to  have  become  private  property  in  1855,  if  a highway 
now  exists  upon  it,  it  must  be  by  virtue  of  an  express  or  implied 
dedication  thereof  by  the  owner  for  the  purpose  of  a highway 
since  that  date.  Because  such  private  dedication  would  vest  in 
the  municipality  not  merely  the  surface,  but  also  the  soil  and 
freehold  of  the  highway — Roche  v.  Ryan  (1891-2),  22  O.R.  107,  109; 
Mytton  v.  Duck  (1866),  26  U.C.R.  61 — it  is  unnecessary,  for  the 
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purposes  of  the  present  action,  that  the  Attorney-General  should 
be  added  as  a party. 

The  by-law  pursuant  to  which  the  conveyance  to  Thomas 
Burgar  was  made,  contains  the  following  clause:  “And  be  it  further 
enacted  that  the  said  Thomas  Burgar  shall  have  the  right  to  close 
up  the  said  road  as  soon  as  the  above  mentioned  streets  are  opened 
for  public  use  and  travel.  And  that  the  said  road  allowance  and 
the  said  Welland  River  road  shall,  from  and  after  the  day  the  said 
Thomas  Burgar  shall  open  for  public  travel  the  said  Main  street 
and  Burgar  street,  given  in  lieu  thereof,  cease  to  be  public  roads  or 
highways,  and  shall  be  and  remain  for  ever  closed  up,  and  the 
right  of  the  public  to  travel  thereon  shall  cease  and  determine.” 

The  conveyance  to  Burgar  was  absolute  in  form,  however, 
and  it  is  not  contended  by  the  defendants  that  the  paragraphs 
above  quoted  from  the  by-law  derogated  in  any  way  from  his 
rights  under  his  deed. 

The  evidence  establishes  that,  until  about  the  year  1873,  Burgar 
street  was  unfit  for  use  as  a public  highway.  Indeed,  to  travel 
upon  it  was  so  dangerous  that  a fence  was  erected  across  it  and 
maintained  by  Thomas  Burgar.  Meantime  the  public  continued 
to  use  the  River  road  as  it  had  been  used  prior  to  1855.  The  precise 
date  at  which  Burgar  street  was  opened  for  use  as  a road  is  upon 
the  evidence  somewhat  uncertain.  But  I accept  the  statement 
of  George  H.  Burgar,  a witness  called  by  the  plaintiffs,  that  this 
street  was  so  opened  in  1873  or  1874.  I regard  his  testimony  as 
more  reliable  upon  this  point  that  than  of  David  Ross,  a witness 
called  in  rebuttal.  Until  Burgar  street  was  opened,  all  the  traffic 
which  came  from  the  north  upon  the  River  road  continued  along 
that  road  past  the  plaintiffs’  properties.  Since  Burgar  street  was 
opened,  this  traffic  has  been  divided.  But  no  attempt  has  been 
made  at  any  time  to  close  the  portion  of  the  River  road  in  question, 
and  the  public  have  continuously  used  it  without  let  or  hindrance. 
From  time  to  time  some  public  money  has  been  spent  upon  this 
portion  of  the  road  in  scraping  and  ditching  it,  and  some  years 
ago  the  municipal  corporation  laid  a narrow  plank  sidewalk  on  its 
east  side,  running  north  from  Dorothy  street  for  a short  distance. 

The  paper  title  of  the  plaintiffs  to  the  strip  of  land  in  dispute 
is  clearly  made  out,  except  that  some  of  the  mesne  conveyances 
affecting  the  title  of  the  plaintiff  Wells  contain  in  the  habendum 
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the  following  clause:  “ Subject,  etc.,  and  to  any  right  which  the 
public  may  have  in  that  portion  of  said  lot  now  used  as  a highway 
across  said  lands.”  The  conveyances  in  the  claim  of  title  of  the 
plaintiff  Macoomb  do  not  appear  to  contain  any  such  reservation. 

In  1875  two  plans  were  registered  which  are  indorsed  with 
certificates  of  approval  by  the  municipal  corporation  of  the  village 
of  Welland.  Upon  these  plans  the  lines  of  lot  “A.W.,”  one  of  the 
lots  comprised  in  the  property  of  the  plaintiff  Wells,  extend  across 
the  River  road  and  to  the  water's  edge  of  the  river.  A plan  pre- 
pared for  the  trial  of  this  action,  and  admitted  by  the  defendants 
to  be  correct,  shews  the  same  lines  carried  in  like  manner  to  the 
water's  edge.  But  all  three  plans  shew  the  River  road  as  a continu- 
ous highway  crossing  the  properties  of  the  plaintiffs. 

These  plans  seem  to  make  little  or  nothing  for  the  contention 
of  either  party. 

A predecessor  in  title  of  the  plaintiff  Wells,  one  McGlashan, 
in  the  year  1886  planted  a hedge  along  the  west  limit  of  the  River 
road,  thus  separating  the  lands  which  he  occupied  from  the  road- 
way. This  hedge  is  still  upon  the  border  of  the  travelled  road. 
Miss  Helen  McGlashan,  a witness  for  the  plaintiffs,  says  that  her 
father  planted  this  hedge  because  “he  did  not  wish  to  fence  off  the 
place  from  the  road. ''  He  also  had  a wire  strung  upon  posts  outside 
of  the  hedge  “to  protect  it.''  This  hedge  is  said  to  have  been 
planted  upon  what  had  theretofore  been  the  via  trita  of  the  River 
road,  and  to  have  compelled  people  using  this  road  to  drive  closer 
to  the  edge  of  the  river  bank.  Miss  Maggie  McGlashan  says  that 
the  reason  her  father  planted  the  hedge  was  that  “he  did  not 
want  to  make  any  marked  line;  he  did  not  wish  to  distinguish 
this  portion  of  the  property  from  any  other  portion.  The  hedge 
was  just  put  there  for  a shield. " These  statements  by  the  Misses 
McGlashan  of  their  father's  intentions  are,  I think,  inadmissible 
as  evidence.  It  is  notable,  moreover,  that  in  the  conveyance 
to  McGlashan  in  1884  occurs  the  reservation  of  “any  right  which 
the  public  may  have  in  that  portion  of  said  lot  now  used  as  a high- 
way across  said  lands. ''  This  conveyance  is  from  Alexander 
J.  McAlpine,  who  owned  this  part  of  the  property  from  1871  to 
1884.  He  gave  evidence  at  the  trial  that  during  his  ownership 
he  never  objected  to  the  public  going  across;  he  put  up  a fence  to 
confine  the  traffic  to  the  roadway  proper;  and  he  supposed  that 
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belonged  to  the  public.  The  same  reservation  is  found  in  the  deed 
of  another  portion  of  the  property  from  Alexander  J.  Me  Alpine 
to  Adolphus  Williams  in  1873. 

“In  all  these  cases  of  right  of  way,”  says  Buckley,  J.,  in  At- 
torney-General v.  Esher  Linoleum  Co .,  [1901]  2 Ch.  647,  at  p.  649, 

“it  is  necessary  to  remember  that  the  thing  to  be  established  is 
dedication,  not  user.  A highway  is  not  acquired  by  user.  You 
cannot  acquire  a right  of  public  way  under  the  Prescription  Acts. 

If  you  want  to  acquire  a right  by  prescription  you  must  go  back 
to  the  time  of  Richard  I. — to  a time  before  legal  memory.  In 
most  of  these  cases  dedication,  it  is  true,  is  proved  by  user.  But 
user  is  but  the  evidence  to  prove  dedication:  it  is  not  user,  but 
dedication  which  constitutes  the  highway;  therefore,  what  always 
has  to  be  investigated  is  whether  the  owner  of  the  soil  did  or  did 
not  dedicate  certain  land  to  the  use  of  the  public.” 

The  clear  distinction  between  the  assumption  by  the  muni- 
cipality which  is  requisite  to  render  it  liable  for  non-repair,  and  the 
dedication  by  the  land-owner  which  is  essential  to  extinguish  his  I 
title  to  the  land,  must  be  always  borne  in  mind.  It  is  the  latter 
and  not  the  former  which  must  here  be  looked  for. 

The  conduct  of  the  predecessors  in  title  of  the  plaintiffs  in  per- 
mitting the  user  of  the  River  road,  between  Burgar  street  and  i 
Dorothy  street,  as  a highway  for  some  18  years  subsequent  to  1855,  i 
might  perhaps  be  ascribed  to  their  recognition  of  the  clause  above 
extracted  from  the  township  by-law,  as  an  unfulfilled  condition, 
which  prevented  their  exercising  full  rights  of  ownership  over  the 
strip  of  land  in  question.  But  no  such  explanation  of  their  allowing 
its  uninterrupted  user  as  a highway,  since  1873  or  1874,  can  be 
suggested.  The  right  to  close  it  up,  if  theretofore  incomplete, 
then  became  absolute. 

“Enjoyment  for  a great  length  of  time  ought  to  be  sufficient 
evidence  of  dedication,  unless  the  state  of  the  property  has  been 
such  as  to  make  dedication  impossible:”  The  Queen  v.  Inhabitants 
of  East  Mark  (1848),  11  Q.B.  877,  883.  Here  the  enjoyment  of 
this  strip  of  land  as  a highway  has  been  uninterrupted  for  over  fifty 
years  since  the  grant  to  Burgar,  and  for  over  thirty  years  since  the 
right  to  prevent  such  user  was,  upon  the  evidence  adduced  by  the 
plaintiffs,  fully  established.  The  plaintiffs’  predecessors  in  title 
were  aware  of  this  user  and  took  no  steps  to  interfere  with  or  in- 
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terrupt  it.  Apart  altogether  from  the  reservations  in  the  deeds, 
and  the  planting  of  the  hedge,  which  seems  to  affect  only  the  plaintiff 
Wells,  the  evidence  of  dedication  seems  irresistible : Frank  v. 

Corporation  of  Harwich  (1889),  18  O.R.  344;  Fraser  v.  Diamond 
(1905),  10  O.L.R.  90. 

I am  unable  to  distinguish  this  case  in  principle  from  Mytton 
v.  Duck , 26  U.C.R.  61,  not  cited  at  bar.  In  that  case  a road,  of 
which  the  origin  was  obscure,  but  which  had  been  travelled  for 
forty  years  across  a lot  patented  to  the  plaintiff  in  1836,  was  held 
to  be  a highway  because  “the  user  for  thirty  years  after  the  patent 
would  be  conclusive  evidence  of  a dedication  as  against  the  owner, 
and  such  dedication  was  equivalent  to  a laying  out  by  him,  so  that 
the  road,  under  C.S.U.C.  ch.  54,  sec.  336  (now  sec.  601  of  the  Con- 
solidated Municipal  Act,  1903),  was  vested  in  the  municipality.  ” 
Draper,  C.J.,  delivering  the  judgment  of  the  Queen’s  Bench  in 
banc,  says:  “According  to  the  evidence,  the  old  road  must  have 

been  in  actual  use  some  years  before  the  grant  of  the  land  under 
which  the  plaintiff  derives  title,  and  that  grant  is  dated  in  1836. 
There  has  been,  therefore,  a user,  commencing  as  against  private 
owners  thirty  years  ago.  There  is  no  clear  proof  of  the  authority 
under  which  it  was  opened.  . . .No  dedication  can  be  pre- 

sumed as  against  the  Crown  from  the  mere  fact  of  such  user,  and 
we  assume  that  the  lot  as  originally  surveyed  was  granted  without 
reservation  of  this  road  by  the  Crown.  But,  as  against  the  grantee 
and  those  claiming  under  him,  the  public  user  without  objection 
or  interference  on  their  part  would  furnish  conclusive  evidence  of 
dedication,  and  then  this  road  would,  under  the  336th  section, 
be  vested  in  the  municipality,  not  perhaps  in  the  strict  letter  but 
within  the  spirit  of  the  language  used,  the  dedication  by  permissive 
user  being  equivalent  to  a laying  out  of  the  road.” 

Here  there  has  been  a user  by  the  public  of  the  strip  of  land  in 
question  for  fifty-one  years  since  the  grant  to  the  plaintiffs’  prede- 
cessor, which,  upon  the  admissions,  vested  the  title  to  such  land 
in  the  plaintiffs.  Even  if  this  user  for  the  first  eighteen  years 
should  not  be  taken  into  account,  because  of  the  special  clause 
in  the  by-law  of  1855  above  quoted,  there  has  been,  since  the 
right  to  close  up  this  portion  of  the  River  road  became  absolute, 
in  1873  or  1874,  thirty-two  or  thirty-three  years  of  uninterrupted 
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This  action  therefore  fails,  and 

must  be  dismissed  with  costs. 
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[IN  THE  COURT  OF  APPEAL.] 
Finlay  y.  Ritchie. 


Contract — Shares  in  Company — Sale  of — Terms  of  Payment — Absence 

Covenant  to  Pay — Defaults  in  Payments — Refusal  of  Court  to  Infer  Obliga-  j 
tions  to  Pay. 

By  an  agreement  of  11th  August,  1903,  between  the  plaintiff  and  defendant,  ' 
after  reciting  that  the  plaintiff  was  the  owner  of  302  fully  paid-up  shares  ! 
of  the  common  stock  in  a named  company,  of  the  par  value  of  $100  each, 
and  his  agreement  to  sell  the  same  to  the  defendant  for  the  consideration 
therein  mentioned,  and  subject  to  the  terms  thereinafter  expressed,  it  was 
witnessed  that  the  plaintiff  had  agreed  to  sell  the  shares  to  defendant  for  |j 
$18,120,  with  interest  at  six  per  cent,  until  same  was  fully  paid — viz.,  on  ! 
his  paying  $500  on  account,  he  was  to  have  the  right  of  paying  the  balance  j 
in  the  manner  set  out  in  the  agreement.  The  plaintiff  was  to  deposit  in  a 
bank  the  stock  certificates,  endorsed  in  blank,  to  be  delivered  to  defendant  ; 
on  payment  of  the  purchase  money  in  full,  and  he  was  to  be  at  liberty  to  pay 
into  the  bank  the  sums  of  money  thereinbefore  referred  to,  to  be  held  to  his 
credit,  and  which  should  fully  discharge  him  in  respect  of  the  payment  of  i 
the  purchase  price  and  interest,  and  entitle  him  to  the  delivery  of  the 
shares  ; the  defendant  was  to  pay  the  plaintiff  the  $500  on  account  upon 
the  deposit  of  the  certificates  so  endorsed  ; and  in  consideration  of  the 
premises  and  of  the  payment  of  $500  the  plaintiff  covenanted  and  agreed 
with  the  defendant  that  he  would  not  for  five  years  from  the  date  of  the  | 
agreement,  directly  or  indirectly,  erect  or  cause  to  be  erected  in  Canada  a j 
mill  for  the  manufacture  of  book  and  writing  papers,  or  of  coated  papers, 
or  associate  himself  or  accept  employment  from  any  mill  erected  during 
the  said  period  for  manufacturing  such  papers  : — 

Held,  that  the  terms  and  whole  effect  of  the  agreement  completely  negatived  ; 
the  existence  of  any  covenant  on  defendant’s  part  to  pay  for  the  shares. 

This  was  an  action  tried  before  Meredith,  J.,  at  Toronto,  on 


of 


November  9th,  1905. 
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Wallace  Nesbitt,  K.C.,  and  W.  H.  Irving,  for  the  plaintiff. 
G.  H.  Watson,  K.C.,  for  the  defendant. 
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The  action  was  brought  on  an  agreement  bearing  date  the 
11th  August,  1903,  made  between  Edward  Finlay,  the  plaintiff, 
of  the  first  part,  and  Fred.  A.  Ritchie,  the  defendant,  of  the  second 
part.  It  recited  that  the  plaintiff  was  the  owner  of  302  fully  paid 
up  shares  of  the  common  stock  of  the  Kinleith  Paper  Company, 
Limited,  each  of  said  shares  being  of  the  par  value  of  $100,  and 
that  he  had  agreed  to  sell  the  same  to  the  defendant  for  the  con- 
sideration therein  named,  and  subject  to  the  terms  thereinafter 
expressed.  The  agreement  then  witnessed  “that  the  said  Finlay 
agrees  to  sell  to  the  said  Ritchie  the  said  302  fully  paid  shares 
of  the  Kinleith  Paper  Company,  Limited,  for  the  sum  of  $18,120, 
with  interest  from  the  date  hereof  at  six  per  cent,  per  annum, 
until  the  said  shares  are  fully  paid  for  by  the  said  Ritchie,  as  here- 
inafter set  out. 

In  consideration  of  the  present  payment  as  hereinafter  set  out 
on  the  part  of  the  said  Ritchie  of  the  sum  of  $500  on  account  of 
the  said  purchase  price,  the  said  Finlay  hereby  gives  to  the  said 
Ritchie  the  right  to  pay  the  balance  of  the  purchase  money  of  the 
said  shares  as  follows,  that  is  to  say:^- 

$500  on  the  eleventh  day  of  November,  1903;  $83.33  on  the 
fifteenth  day  of  each  month  for  the  twelve  months  next  ensuing, 
first  payment  on  the  15th  of  September,  1903;  $125  on  the  15th 
day  of  each  month  for  the  twenty-four  months  then  next  ensuing, 
and  the  remainder  of  the  purchase  price,  with  interest  as  afore- 
said, on  or  before  the  eleventh  day  of  August,  1906. 

Provided  that  upon  payment  of  the  sum  of  $500  the  remainder 
of  the  purchase  price,  or  $17,620,  shall  bear  interest  at  six  per  cent, 
as  aforesaid,  but  the  payments  of  $500  and  of  $83.33  per  month 
and  $125  per  month  mentioned  above,  shall  also  bear  interest  at  six 
per  cent,  per  annum  from  the  time  or  times  they  are  paid,  and 
such  latter  interest  shall  be  credited  on  the  interest  on  the  remain- 
der of  the  purchase  price. 

Provided  that  the  said  Ritchie  may  at  any  time  during  the 
three  years,  pay  the  remaining  part  of  the  purchase  price  and 
interest  up  to  the  date  of  such  payment  at  six  per  cent.,  and  that 
thereafter  all  interest  on  the  purchase  price  shall  cease. 

And  in  consideration  of  the  premises,  the  said  Findlay  doth 
agree  with  the  said  Ritchie  to  deposit  in  the  Bank  of  Nova  Scotia, 
Toronto  branch,  the  certificates  representing  the  302  shares  above 
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mentioned,  endorsed  in  blank,  to  be  delivered  over  to  the  said 
Ritchie  upon  payment  by  the  said  Ritchie  of  the  full  purchase 
price  and  interest  as  hereinbefore  set  out. 

Provided  that  the  said  Ritchie  may  pay  into  the  said  bank  the 
sums  of  money  hereinbefore  mentioned  or  referred  to,  which  shall 
be  held  by  the  said  Bank  of  Nova  Scotia  to  the  credit  of  the  said 
Findlay,  his  executors,  administrators  or  assigns,  and  such  payment 
into  said  bank  shall  fully  discharge  the  said  Ritchie  in  respect  of 
the  payment  of  the  purchase  price  and  interest  above  mentioned, 
and  shall  entitle  the  said  Ritchie  to  the  delivery  of  said  certificates 
of  shares,  notwithstanding  the  absence  or  decease  of  the  said 
Finlay. 

And  in  consideration  of  the  premises,  and  of  the  agreements 
hereinbefore  set  out  on  the  part  of  the  said  Finlay,  the  said  Ritchie 
agrees  to  pay  to  the  said  Finlay  the  sum  of  $500  on  account  of  the 
purchase  money,  upon  the  deposit  of  said  certificates  endorsed  in 
blank,  attached  to  a copy  of  this  agreement. 

And  this  agreement  further  witnesseth  that  in  consideration 
of  the  premises,  and  of  the  payment  of  said  $500,  the  said  Finlay 
covenants  and  agrees  with  the  said  Ritchie  that  for  the  period  of 
five  years  from  the  date  of  these  presents,  he  will  not  directly  or 
indirectly  erect  or  cause  to  be  erected  in  the  Dominion  of  Canada, 
a mill  for  the  manufacture  of  book  and  writing  papers,  or  a mill 
for  the  manufacture  of  coated  papers,  and  further,  that  during 
the  said  period  he  will  not  associate  himself  or  accept  employment 
from  any  mill  erected  during  the  said  period  of  five  years,  and 
manufacturing  book  or  writing  paper,  or  coated  paper. 

Provided  that  in  case  the  said  Ritchie  shall  make  default  in 
payment  of  any  of  the  sums  above  mentioned  for  the  period  of 
five  days  from  the  days  mentioned  for  payment,  all  sums  there- 
tofore paid  by  the  said  Ritchie  shall  be  absolutely  forfeited  to  the 
said  Finlay,  and  all  interest  of  the  said  Ritchie  under  this  agree- 
ment shall  thereupon  cease. 

This  agreement  shall  be  binding  upon  the  heirs,  executors, 
administrators  and  assigns  of  the  parties  hereto. 

In  witness  whereof  the  parties  hereto  have  hereunto  set  their 
hands  and  seals.” 

At  the  conclusion  of  the  evidence  the  learned  Judge  delivered 
the  following  judgment: — 
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Meredith,  J.: — There  are  but  two  questions  involved  in  this 
somewhat  unnecessarily  prolonged  trial.  The  second,  which  I shall 
deal  with  first,  is  purely  a question  of  fact;  whether  or  not  the  agree- 
ment sued  upon  was  discharged  by  a subsequent  agreement  made 
between  the  parties  and  substituted  for  it.  The  defendant  alleges 
that  it  was  so  discharged  and  supports  that  allegation  by  the  testi- 
mony of  the  witness  Mr.  Warren.  The  plaintiff  denies  it.  The  onus 
of  proving  the  substitution  rests  upon  the  defendant  and  he  quite 
failed  to  prove  it.  However  earnest  Mr.  Warren  may  be  in  his 
desire  to  tell  the  truth  and  nothing  but  the  truth,  it  would  be  useless 
to  say  or  to  try  to  think  that  his  mind  is  not  largely  influenced 
by  his  position  as  solicitor  for  the  defendant  in  these  transactions. 
His  whole  evidence  is  coloured  by  that  fact,  so  that  I could  not 
place  any  great  dependence  upon  it  in  any  case  where  contradicted 
by  any  one,  even  by  a person  having  such  interest  in  contradicting 
it  as  the  plaintiff  has.  The  circumstances  of  the  case  make  against 
that  defence.  The  letter  which  Mr.  Warren  wrote  is  itself  enough 
to  shew  that  his  memory  is  at  fault,  that  his  great  confidence  in  it 
is  not  well  founded,  and  that  I ought  not  to  rely,  and  base  a judg- 
ment against  the  plaintiff,  upon  it. 

The  other  question  is  one  purely  of  the  proper  construction 
of  the  deed  in  question;  and  the  sole  question  is  whether  there 
was  or  was  not  a covenant  to  buy.  I of  course  mean  anything 
in  the  nature  of  an  agreement  to  buy,  whether  expressed  or  implied. 
I am  unable,  upon  the  most  careful  consideration  of  the  writing 
that  I could  give,  to  find  any  such  covenant.  There  is  clearly 
the  agreement,  the  covenant,  to  sell;  that  appears  in  several  para- 
graphs of  the  deed.  But  studiously  any  agreement  to  buy  is 
avoided.  Whatever  may  have  been  the  object  of  the  draftsman 
it  is  plain  that  it  was  in  his  mind  to  avoid,  if  possible,  making 
the  purchaser  bound  to  buy.  And  in  that  I think  he  has  suc- 
ceeded. There  is,  as  I have  said,  abundant  evidence  of  a covenant 
to  sell.  It  does  not  necessarily  follow  from  that  that  a covenant 
to  buy  is  to  be  implied.  There  may  be  an  agreement  to  sell  alone, 
but  this  agreement  is  not  of  that  character;  it  is  not  unilateral; 
there  is,  expressly,  something  to  be  done  upon  each  side;  the 
defendant  was  at  once  to  pay  $500;  and  was  to  forfeit  all  that 
he  had  paid  if  he  did  not  make  the  purchase  and  pay  the  full  price. 
Whether  that  was  or  was  not  a wise  agreement  for  the  plaintiff 
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to  have  entered  into  is  not  now  to  be  considered.  It  was  not  an 
extraordinary  agreement.  It  was  not  one  which  at  once  strikes 
the  mind  as  so  extraordinary  that  one  is  almost  compelled  to  say 
it  could  not  have  been  intended.  It  may  be  that  under  all  the 
circumstances  of  the  case,  there  was  nothing  unreasonable  in  it. 
However,  the  question  is  not  whether  a good  or  a bad  bargain 
was  made,  but  is  whether  the  defendant  agreed  to  buy.  I fail  to 
find  throughout  this  writing  anything  in  the  nature  of  a covenant 
to  pay  any  part  of  the  purchase  money,  except  as  I shall  presently 
mention.  The  plaintiff  has  no  other  claim.  The  shares  still 
remain  his  property.  The  defendant  has  acquired  nothing  for 
which  he  has  not  given  consideration.  There  is  against  this  view 
a covenant  in  the  deed  to  which  Mr.  Nesbitt  has  very  properly 
called  attention;  one  which  at  once  attracts  the  attention  of  any 
reader  of  it.  That  is,  the  covenant  that  the  plaintiff  shall  for  the 
period  of  5 years  abstain  from  employment  in  the  manufacture  of 
book  and  writing  paper.  There  is  no  doubt  that  there  he  was  giving 
something  which  could  not  be  recalled  if  the  defendant  would  not 
buy.  That  may  or  may  not  have  been  a reasonable  covenant 
under  all  the  circumstances  of  the  case.  At  first  blush  it  looks 
like  an  unreasonable  one;  one  that  a man  would  not  enter  into 
unless  he  was  selling  out  all  his  interest  in  the  company,  with  which 
both  of  the  parties  were  connected.  But  it  may  be  that  at  that 
time  the  covenant  amounted  to  nothing.  It  may  possibly  be  that 
he  had  no  intention  of  carrying  on  business  of  that  character;  that 
he  was  in  any  case  giving  it  up  altogether.  However,  that  in  itself 
is  not  sufficient  to  outweigh  the  other  considerations,  and  there 
is  yet  left  that  which  weighs  most  with  me  in  coming  to  the  con- 
clusion which  I have  reached.  There  is  in  this  deed  a clearly  ex- 
pressed covenant  to  pay;  that  in  a measure  excludes  all  implied 
covenants;  and  that  covenant  is  to  pay  $500,  and  $500  only. 
Then  looking  at  all  of  its  provisions  and  having  regard  to  the  last 
clause  of  the  deed  under  which  the  defendant  is  to  forfeit  all  his 
rights  if  he  fails  to  make  the  payments,  I am  led  to  the  conclusion 
that  the  true  meaning  of  the  deed,  the  true  meaning  of  the  parties 
as  expressed  in  it,  is  that  the  defendant  was  not  to  be  bound  to 
pay  for  and  accept  the  stock  in  question;  that  if  he  chose  at  any 
time  to  relinquish  his  right  to  purchase,  the  agreement  came  to 
an  end.  That  conclusion  reached,  the  plaintiff’s  action  fails, 
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and  must  be  dismissed.  It  is  dismissed  without  costs,  for  two 
reasons.  The  defendant  has  failed  in  respect  of  part  of  his  case 
which  probably  took  up  as  much  time  as  the  rest  of  it.  Then  the 
writing  is  by  no  means  clear.  It  was  prepared  by  the  solicitor  for 
the  defendant,  who  ought  to  have  made  it  plain,  and  therefore, 

| he,  through  his  agent,  is  largely  blameable  for  this  litigation.  The 
action  will  be  dismissed,  but  without  costs. 

. 

I 

On  January  22nd,  1906,  the  plaintiff  appealed  to  the  Divisional 
Court,  when  the  appeal  was  dismissed  with  costs. 

From  this  judgment  the  plaintiff  appealed  to  the  Court  of 
Appeal. 

On  May  9th,  1906,  the  appeal  was  heard  before  Moss,  C.J.O., 
Osler,  G arrow,  Maclaren,  JJA.,  and  Britton,  J. 

Wallace  Nesbitt,  K.C.,  for  the  appellants. 

G.  H.  Watson,  K.C.,  for  the  respondents. 

June  29.  The  judgment  of  the  Court  was  delivered  by  Britton, 
J.: — The  agreement  between  the  parties  made  on  the  11th  August, 
1903,  recites  that  the  plaintiff  was  the  owner  of  302  fully  paid  shares 
of  the  common  stock  of  the  Kinleith  Paper  Company,  Limited, 
each  of  said  shares  of  the  par  value  of  SI 00,  and  that  the  plaintiff 
had  agreed  to  sell  these  shares  to  the  defendant  for  the  considera- 
tion therein  named,  and  subject  to  the  terms  therein  expressed. 
“ Terms,”  in  contracts,  “are  conditions,  propositions  stated  or 
promises  made,  which  when  assented  to  or  accepted  by  another, 
settle  the  contract  and  bind  the  parties.”  (See  Imperial  Dic- 
tionary). 

The  whole  document  must  be  looked  at  to  see  what  its  terms 
are,  and  these  are  as  follows: — 

1.  That  plaintiff  should  deposit  the  certificate  for  these  302 
| shares,  endorsed  in  blank,  in  the  Bank  of  Nova  Scotia,  Toronto 
branch,  to  be  delivered  to  the  defendant  upon  payment  by  de- 
fendant  (and  only  upon  such  payment)  of  the  full  sum  of  $18,120 
| ($60  a share  for  the  302  shares),  and  interest  at  6 per  cent.,  such 
; payment  to  be  made  (if  made)  as  set  out  in  the  agreement. 
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2.  That  defendant  should,  upon  that  deposit  of  certificates 
being  made,  pay  to  the  plaintiff  $500,  and  the  defendant  expressly 
agreed  to  make  that  payment. 

3.  That  the  defendant  should  have  the  right  to  pay  the  further 
sum  of  $500  on  the  11th  November,  1903,  $83.33  on  the  15th  day 
of  each  month  for  the  12  months  next  ensuing,  first  payment  on 
the  15th  September,  1903;  $125  for  each  of  the  next  ensuing  24 
months,  and  the  remainder  with  interest  on  the  11th  August,  1906. 

4.  That  the  defendant  had  the  privilege,  at  any  time  within 
the  3 years,  of  paying  in  full. 

5.  That  the  defendant  might  pay  into  the  Bank  of  Nova  Scotia, 
Toronto,  instead  of  to  the  plaintiff  personally,  and  that  such  pay- 
ment (to  the  extent  of  such  payment)  should  be  a full  discharge 
to  the  defendant,  and  upon  payment  in  full  the  Bank  of  Nova 
Scotia  should  deliver  to  the  defendant  the  certificates  of  shares, 
even  if  the  plaintiff  should  be  dead,  or  absent  from  Toronto. 

6.  That  plaintiff  should  covenant  and  agree  that  for  5 years 
he  would  not  erect  in  Canada  a mill,  etc.,  and  that  he  would  not 
during  that  time  accept  certain  employment,  etc. 

7.  That  if  defendant  should  not  pay  on  the  day,  or  within  5 
days  from  the  dates  mentioned  for  payment,  all  sums  theretofore 
paid  by  the  defendant  should  be  absolutely  forfeited  to  the  plain- 
tiff, and  all  interest  of  the  defendant  under  the  agreement  should 
thereupon  cease. 

This  seems  to  me  a perfectly  clear  and  intelligible  agreement, 
although  possibly  it  may  not  be  such  an  agreement  as  the  plaintiff 
intended  to  make.  It  may  be  that  plaintiff  did  not  fully  understand 
the  writing,  or  that  the  bargain  was  an  improvident  one,  but  I 
find  no  difficulty  in  interpreting  the  agreement,  and  it  does  not 
strike  me  as  either  unnatural  or  unreasonable  that  an  owner  of 
shares  should  make  just  such  a bargain  as  the  defendant  contends 
was  made  in  this  case.  It  means  that  the  defendant  had  the 
right  to  pay  for  plaintiff’s  shares  and  get  them,  but  not  to  get  them 
unless  he  paid  in  full  for  them.  If  the  stock  was  good  and  con- 
tinued to  be  good,  the  plaintiff  was  not  hurt.  It  continued  to 
stand  in  plaintiff’s  name  upon  the  books  of  the  company;  he 
could  vote  upon  it.  The  defendant  could  not.  The  stock  could 
not  be  transferred  except  upon  production  and  surrender  of  the 
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certificates,  and  defendant  could  not  get  these  certificates  to  pro-  c-  A* 
duce  and  surrender  until  he  paid  in  full.  1906 

If  the  stock  was  worth  at  most  60  cents  on  the  dollar,  and  was  Finlay 
likely  to  go  bad,  the  plaintiff  was  fully  protected.  He  got  $500  Ritchie. 
down,  and  he  tied  the  stock  up  for  only  a little  over  a month,  j 

and  then  would  get  $83.33  more,  or  he  could  withdraw  his  certi- 
ficates and  dispose  of  his  stock  otherwise  than  to  the  defendant. 

If  the  $83.33  were  paid,  then  plaintiff  was  to  wait  another  month, 
and  so  on.  On  the  11th  November,  1903,  only  3 months  from 
date  of  agreement,  defendant  was  obliged  to  pay,  if  he  desired 
to  have  any  right  to  ultimately  get  the  stock,  a further  sum  of 
$500,  in  addition  to  the  monthly  payments  named.  At  the  ex- 
piration of  5 days  after  default  in  making  payments  which  defendant 
had  the  right  to  make,  he  forfeited  to  the  plaintiff  all  the  money 
he  had  paid,  and  then  all  right  to  purchase  the  stock.  All  the 
interest  of  the  defendant  under  the  agreement  ceased.  Flow 
could  that  be  so,  if  plaintiff  still  had  the  right  to  collect  from  de- 
fendant in  full  for  the  stock  at  the  price  named? 

The  terms  of  this  agreement  completely  negative  the  existence 
of  any  implied  covenant  on  the  part  of  the  defendant  to  pay  in 
any  event  the  full  $60  and  interest  for  each  share  of  the  stock, 
and  these  terms  prevent  there  being  read  into  the  agreement, 
which  has  been  called  as  an  agreement  for  sale,  an  express  cov- 
enant on  the  part  of  the  purchaser  to  pay.  The  defendant  is  not 
a purchaser  in  fact.  This  interpretation  is  consistent  with  the 
whole  agreement,  and  explains  why  the  language  is  that  the  plaintiff 
gives  to  the  defendant  the  right  to  pay.  If  the  plaintiff’s  view  is 
correct,  the  defendant  not  only  had  the  right  to  pay,  but  was 
bound  to  pay.  If  the  plaintiff’s  contention  is  correct,  one  would 
naturally  look  for  a clause  allowing  the  defendant,  upon  payment 
of  a large  part  of  the  purchase  price,  to  get  a part  of  the  certificates, 
so  that  he  could  use  or  sell  the  shares  withdrawn. 

The  agreement  must  be  looked  at  as  a whole:  see  Montreal 

Street  R.W.  v.  Montreal,  [1906]  A.C.  100.  It  may  be  that  the 
plaintiff  did  not  get  enough  in  getting  $500  as  a consideration 
for  his  covenant  not  to  go  into  business.  Evidence  of  that,  and 
of  other  things  not  within  the  four  corners  of  the  agreement  itself, 
was  excluded. 
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Putting  myself  as  far  as  I am  able  in  the  position  of  the  parties 
to  this  agreement,  I cannot  say  that  there  is  anything  unnatural 

Finlay 

V. 

Ritchie. 

or  irrational  about  it.  I can  quite  understand  that  the  plaintiff 
might  be  willing  so  to  covenant  upon  getting  $500,  and  to  further 

Britton.  J, 

agree  to  give  to  the  defendant  the  option  to  buy  all  his  shares 
on  the  terms  named.  The  plaintiff  might  reasonably  expect  that 
the  $500  due  11th  September  would  be  paid  in  addition  to  the 
monthly  instalments,  so  that  if  the  defendant  paid  no  more  the 
plaintiff  might  reasonably  suppose  he  would  profit  by  the  trans- 
action. 

This  further  view  of  the  case  presents  itself.  Even  if  there 
was  the  express  covenant  on  the  part  of  the  defendant  to  purchase, 
the  forfeiture  of  all  money  paid,  and  the  abandonment  of  any 
right  to  the  shares  in  case  of  default,  must  be  assumed  as  against 
the  plaintiff,  as  the  damages — or  in  lieu  of  damages — for  such 
default. 

If  there  is  any  covenant  to  be  implied  against  the  defendant 
it  is  that  he  would  either  pay  in  full,  or  in  the  event  of  paying  only 
part,  he  would  make  no  claim  to  either  the  shares  or  to  any  money 
paid  by  him.  If  the  covenant  is  in  the  alternative,  it  would  be 
satisfied  by  defendant  losing  his  money,  the  plaintiff  holding  all 
his  shares.  The  declaring  the  money  forfeited  and  making  no 
claim  to  the  shares  is  nothing  more  than  a settlement  between 
the  parties  if  defendant  defaults  or  elects  to  abandon  the  shares 
and  to  lose  any  money  paid  on  account  of  them. 

I think  appeal  should  be  dismissed  with  costs. 

G.  F.  H. 
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[DIVISIONAL  COURT.] 

Chambers  v.  Jaffray  et  al. 

Discovery — Libel — Examination  of  Defendant — Answers  Tending  to  Criminate 
— Witnesses  and  Evidence  Act,  sec.  5 — Con.  Rule  439. 

Upon  the  trial  of  an  action  for  libel,  sec.  5 of  the  Ontario  Witnesses  and 
Evidence  Act,  as  now  enacted  by  4 Edw.  VII.  ch.  10,  sec.  21,  would  be 
applicable,  and  the  defendant  would  not  be  excused  from  answering  proper 
questions  because  the  answers  might  tend  to  criminate  him  ; and  Con. 
Rule  439  (1250)  puts  a party  on  his  examination  for  discovery  in  the  same 
position  as  he  would  be  in  if  he  were  being  examined  as  a witness  at  the 
trial,  and  he  is,  therefore,  not  excused  from  answering  any  question  that  is 
properly  put  to  him,  upon  the  ground  that  the  answer  to  it  may  tend  to 
criminate  him  and  if  he  objects  to  answer  on  that  ground,  his  answer  is 
within  the  protection  of  sec.  5. 

Regina  v.  Fox  (1899),  18  P.R.  343,  applied. 

Order  of  Mulock,  C.J.  Ex.D.,  affirmed. 

This  was  a motion  by  the  plaintiff  for  an  attachment  against 
the  defendant  R.  M.  Jaffray  for  refusing  on  his  examination  for 
discovery  to  answer  certain  questions.  The  facts  are  stated  in 
the  judgments. 

The  motion  was  heard  by  Mulock,  C.J.  Ex.D.,  in  Chambers, 
on  the  16th  January,  1906. 

J.  B.  Clarke,  K.C.,  for  the  plaintiff. 

R.  McKay,  for  the  defendant  R.  M.  Jaffray. 

March  5.  Mulock,  C.J.:— The  action  is  for  libel  alleged  to 
have  been  published  by  the  defendants  in  a newspaper  called  the 
Galt  Daily  Reporter,  and  the  defendants,  in  addition  to  other 
defences,  have  pleaded  justification  and  fair  comment. 

On  the  argument  the  plaintiff’s  counsel  stated  that  the  reason 
assigned  by  the  defendant  R.  M.  Jaffray  for  his  refusal  was  that 
the  answers  might  tend  to  criminate  him,  and  that  the  question 
for  determination  was  whether  the  defendant  could  be  compelled 
to  answer  such  questions. 

The  defendant’s  counsel  acquiesced  in  this  presentation  of  the 
case,  resting  his  whole  answer  to  the  motion  on  the  one  single 
contention  that  in  a libel  action  a defendant  cannot  be  compelled 
to  answer  a question  that  may  tend  to  criminate  him. 
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D-  c-  The  actual  questions  themselves  were  neither  read  nor  dis- 

cussed, and  no  exception  was  taken  to  the  relevancy  of  any  of 
Chambers  them. 

Jaffray.  Since  argument  I have  read  the  depositions  of  the  defendant 

, „ upon  his  examination,  from  which  it  appears  that  he  refused  to 

answer  a number  of  questions — some  twenty-six  in  all — on  the 
one  ground  only  in  each  case,  namely,  that  the  answer  might  tend 
to  criminate  him. 

From  the  manner,  therefore,  in  which  the  case  comes  before 
me,  it  is  not  open  to  me  to  consider  the  respective  questions  them- 
selves, and  to  determine  whether  the  defendant  may  on  any  ground 
whatever  be  excused  from  answering  all  or  any  of  them,  but  I 
must  assume  that  all  the  answers  might  tend  to  criminate  him, 
and  am  restricted  to  determining  whether,  notwithstanding  that 
circumstance,  the  defendant  can  be  compelled  to  answer. 

The  principle  of  the  common  law  of  England  securing  to  a witness 
the  privilege  of  refusing  to  make  answer  to  a question  if  it  tended 
to  expose  him  to  a criminal  charge,  was  based  on  the  policy  of 
encouraging  persons  to  come  forward  to  give  evidence  by  pro- 
tecting them  as  far  as  possible  from  injury.  (Best  on  Evidence, 
;sec.  126.) 

The  privilege,  however,  existed  only  so  long  as  the  witness’s 
liability  to  such  injury  continued.  When  that  liability  ceased 
the  privilege  also  ceased:  Regina  v.  Boyes  (1861),  1 B.  & S.  311; 
Attorney-General  v.  Cunard  S.S.  Co.  (1887),  4 Times  L.R.  177; 
Regina  v.  Kinglake  (1870),  11  Cox  C.C.  499. 

With  the  introduction  into  Upper  Canada,  by  32  Geo.  III. 
ch.  1,  of  the  laws  of  England  in  regard  to  property  and  civil  rights, 
this  privilege  became  part  of  the  law  of  the  Province,  and,  unless 
abolished  by  legislation,  still  continues. 

The  criminal  law  being  by  the  B.N.A.  Act  one  of  the  classes  of 
subjects  assigned  exclusively  to  the  legislative  authority  of  the 
Parliament  of  Canada,  it  is  competent  to  that  Parliament  to  afford 
protection  to  a person  against  injury  in  a criminal  prosecution 
because  of  his  making  criminating  answers,  and  this  protection 
Parliament  has  sought  to  afford  by  61  Viet.  ch.  53,  an  Act  to 
amend  the  Canada  Evidence  Act,  1893,  and  by  1 Edw.  VII.  ch.  36, 
an  Act  further  to  amend  the  Canada  Evidence  Act,  1893.  The 
former  of  these  statutes  enacts  as  follows: 
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“1.  Section  5 of  the  Canada  Evidence  Act,  1893,  is  hereby 
repealed  and  the  following  substituted  therefor: — 

“5.  No  witness  shall  be  excused  from  answering  any  question 
upon  the  ground  that  the  answer  to  such  question  may  tend  to 
criminate  him,  or  may  tend  to  establish  his  liability  to  a civil 
proceeding  at  the  instance  of  the  Crown  or  of  any  person;  pro- 
vided, however,  that  if  with  respect  to  any  question  the  witness 
objects  to  answer  upon  the  ground  that  his  answer  may  tend  to 
criminate  him  or  may  tend  to  establish  his  liability  to  a civil  pro- 
ceeding at  the  instance  of  the  Crown  or  of  any  person,  and  if  but 
for  this  section  the  witness  would  therefore  have  been  excused 
from  answering  such  question,  then  although  the  witness  shall  be 
compelled  to  answer,  yet  the  answer  so  given  shall  not  be  used 
or  receivable  in  evidence  against  him  in  any  criminal  trial  or  other 
criminal  proceeding  against  him  thereafter  taking  place  other  than 
a prosecution  for  perjury  in  giving  such  evidence.  ” 

The  statute  1 Edw.  VII.  ch.  36,  amending  the  foregoing  Act, 
enacts  as  follows: — 

“ 1.  Section  5 of  the  Canada  Evidence  Act,  1893,  as  that  section 
is  enacted  by  ch.  53  of  the  statutes  of  1898,  is  hereby  amended 
by  adding  thereto  the  following  sub-section: — 

' “ 2.  The  proviso  to  sub-section  1 of  this  section  shall  in  like 

manner  apply  to  the  answer  of  a witness  to  any  question  which 
pursuant  to  an  enactment  of  the  legislature  of  a Province  such 
witness  is  compelled  to  answer  after  having  objected  to  do  so 
upon  any  ground  mentioned  in  the  said  sub-section,  and  which, 
i but  for  that  enactment,  he  would  upon  such  ground  have  been 
tel  excused  from  answering.  ” 

J Read  together,  these  two  Acts,  I think,  protect  a witness  from 
any  such  liability  arising  from  answers  which  a witness  may  be 
ompellable  to  make  in  obedience  to  Provincial  legislation,  and 
he  Legislature  of  Ontario  has  by  4 Edw.  VII.  ch.  10,  sec.  21,  enacted 
is  follows : — 

“21.  Section  5 of  the  Evidence  Act  is  repealed,  and  the  follow- 
ng  substituted  therefor: — 

, “ 5 . No  person  shall  be  excused  from  answering  any  question 

111  ipon  the  ground  that  the  answer  to  such  question  may  tend  to 
fl  “riminate  him,  or  may  tend  to  establish  his  liability  to  a civil 
)roceeding  at  the  instance  of  the  Crown  or  of  any  person;  pro- 
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vided,  however,  that  if  with  respect  to  any  question  the  witness  j 
objects  to  answer  upon  the  ground  that  his  answer  may  tend  to  I 
criminate  him,  and  if  but  for  this  section  the  witness  would  there- 
fore have  been  excused  from  answering  such  question,  then  although 
the  witness  shall  be  compelled  to  answer,  yet  the  answer  so  given  | 
shall  not  be  used  or  receivable  in  evidence  against  him  on  the  trial  I 
of  any  proceeding  under  any  Act  of  the  Legislature  of  Ontario.”  I 

The  effect  of  these  various  statutes  is,  I consider,  to  protect 
a witness  who  claims  the  statutory  protection  from  the  liability 
otherwise  accruing  to  him  from  his  incriminating  answers,  and  puts 
an  end  to  the  privilege  which  such  a witness  formerly  enjoyed. 

On  the  argument  numerous  cases  were  cited  on  behalf  of  the 
defendant,  but  they  were  all  decisions  prior  to  the  Ontario  Act 
of  1904. 

Mr.  McKay  argued  that  the  protecting  statute  61  Viet,  does 
not  apply  to  a party  to  a cause,  but  is  limited  to  a witness  not 
being  a party.  This  same  point  was  raised  in  Regina  v.  Fox  (1899), 

18  P.R.  343,  but  the  Divisional  Court  held  in  that  action,  which 
was  one  at  the  instance  of  the  Crown  to  recover  a penalty  for 
violation  of  the  statute,  that  the  defendant  could  be  examined  for 
discovery. 

The  motion  for  the  attachment  is  granted  with  costs  in  the  cause  ' 
to  the  plaintiff  of  the  motion  and  of  the  further  examination  of 
the  defendant  R.  M.  Jaffray.  The  attachment,  however,  is  not 
to  issue  for  ten  days.  If,  within  that  time,  the  defendant  purges 
his  contempt  by  answering  the  questions,  the  order  need  not  issue. 

For  the  reasons  set  forth  in  the  introductory  part  of  this  judg- 
ment, it  is  to  be  understood  that  the  granting  of  this  order  is  not  i 
to  be  construed  as  determining  the  relevancy  of  any  of  the  questions 
objected  to,  but  is  confined  to  the  one  abstract  proposition  that  a 
party  to  an  action  is  not  excused  from  answering  a question  on  hisj 
examination  for  discovery  on  the  ground  that  the  answTer  may 
tend  to  criminate  him. 


The  defendant  R.  M.  Jaffray  appealed  from  the  order  of  Mulock, 
C.J.,  and  the  appeal  was  heard  by  a Divisional  Court  composed  of 
Meredith,  C.J.  C.P.,  Britton  and  Magee,  JJ.,  on  the  3rd  May, 
1906. 
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R.  McKay,  for  the  appellant,  contended  that  4 Edw.  VII.  D- c- 

ch.  10,  sec.  21  (O.),  made  no  difference  in  the  right  to  discovery,  1906 

but  only  applied  to  evidence,  distinguishing  Regina  v.  Fox,  18  Chambers 

P.R.  343;  that  the  right  to  discovery  remains  as  it  was  before  Jaffray. 

the  Judicature  Act,  referring  to  Lyell  v.  Kennedy  (1882),  20  Ch.D. 

484;  Attorney-General  v.  Gaskill  (1882),  ib.  519;  Runnings  v.  Wil- 
liamson (1883),  10  Q.B.D.  459;  Redfern  v.  Redfern,  [1891]  P.  139; 

Hopkins  v.  Smith  (1901),  1 O.L.R.  659;  Mexborough  ( Earl  of)  v. 

Whitwood  Urban  District  Council,  [1897]  2 Q.B.  Ill,  114;  and  that 
sec.  21  does  not  take  away  the  privilege  from  a party,  but  only 
from  a witness. 

J.  B.  Clarkel  K.C.,  for  the  plaintiff,  relied  on  Con.  Rule  439 
(1250),  and  Regina  v.  Fox,  18  P.R.  343;  and  referred  to  and  dis- 
tinguished the  cases  cited  above. 

[It  was  conceded  upon  the  argument  that  the  appellant  was  not 
to  be  required  to  answer  a certain  question,  except  as  specified 
infra.] 


June  13.  Meredith,  C.J.: — This  is  an  appeal  by  the  defendant 
R.  M.  Jaffray  from  an  order  of  the  Chief  Justice  of  the  Exchequer 
Division,  dated  5th  March,  1906,  whereby  the  appellant  was  ordered 
to  attend,  at  his  own  expense,  and  answer  certain  questions  which 
had  been  put  to  him  on  his  examination  for  discovery,  and  which 
he  had  refused  to  answer,  on  the  ground  that  his  answers  to  them 
would  tend  to  criminate  him,  and  all  other  lawful  questions  which 
might  be  put  to  him  on  such  examination,  and  that  in  default  of 
his  doing  so  a writ  or  writs  of  attachment  should  be  issued  against 
him. 

The  action  is  for  libel,  and  the  principal  question  raised  upon 
the  appeal  is  as  to  the  application  of  the  provisions  of  sec.  5 of  the 
Evidence  Act,  as  enacted  by  sec.  21  of  the  Statute  Law  Amendment 
Act,  1904,  to  examinations  for  discovery. 

But  for  the  provisions  of  Con.  Rule  439,  as  enacted  by  Con. 
Rule  1250,  I should  have  doubted  whether  sec.  5 is  applicable 
to  examinations  for  discovery. 

Con.  Rule  439  is  as  follows:  “439.  A party  to  an  action  or  issue, 
whether  plaintiff  or  defendant,  may,  without  order,  be  orally 
examined  before  the  trial  touching  the  matters  in  question  by  any 
party  adverse  in  interest,  and  may  be  compelled  to  attend  and 
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testify  in  the  same  manner,  upon  the  same  terms,  and  subject  to  j 
the  same  rules  of  examination  of  a witness,  except  as  hereinafter 
provided.  ” 

It  is  quite  clear  that  upon  the  trial  of  the  action  sec.  5 would 
be  applicable,  and  the  appellant  would  not  be  excused  from  an- 
swering. 

This  Rule,  in  my  opinion,  therefore,  puts  a party  on  his  ex- 
amination for  discovery,  as  far  as  the  question  under  discussion 
is  concerned,  in  the  same  position  as  he  would  be  in  if  he  were  being 
examined  as  a witness  at  the  trial,  and  he  is  therefore  not  excused 
from  answering  any  question  that  is  properly  put  to  him  upon  the 
ground  that  the  answer  to  it  may  tend  to  criminate  him,  and  if  he 
objects  to  answer  on  that  ground  his  answer  is  within  the  pro- 
tection of  sec.  5.  This  is  secured  to  him  by  the  words  of  the  Rule — 

“ testify  in  the  same  manner,  upon  the  same  terms,  and  subject  to  l 
the  same  rules  of  examination  of  a witness.” 

A minor  question  raised  by  the  appeal  was  dealt  with  on  the  j 
argument. 

The  order  will  therefore  be  varied  as  to  the  minor  question  by 
providing  that  the  appellant  is  not  to  be  required  to  answer  as  to 
the  person  or  persons  under  whose  instructions  the  alleged  libel  i 
was  written,  except  such  as  are  parties  to  the  action  ; and  with 
this  variation  the  order  will  be  affirmed,  and  the  costs  of  the  appeal ; 
will  be  costs  in  the  cause  to  the  respondent. 


Britton,  J.: — If  at  the  trial  the  defendant  R.  M.  Jaffray  can; 
be  compelled  to  answer  questions,  the  answers  to  which  may  tend  j 
to  criminate  him,  then,  in  my  opinion,  he  must  answer  on  examina-  { 
tion  for  discovery,  for  Rules  439  and  451  are  quite  wide  enough ; 
to  place  a party  to  an  action  in  that  position.  But  is  a party  to  a 1 
civil  action,  brought  in  Ontario,  in  reference  to  which  there  is 
jurisdiction  in  Ontario,  if  called  by  the  opposite  party  as  a witness 
on  the  trial,  compelled  to  answer  a question,  the  answer  to  which  ; 
may  tend  to  criminate  him?  The  Evidence  Act,  R.S.O.  1897,! 
ch.  73,  sec.  4,  renders  “ parties  to  the  proceedings,”  “except  as 
hereinafter  provided,”  “competent  and  compellable  to  give  evi- 
dence, according  to  the  practice  of  the  Court,  on  behalf  of  them- 
selves or  of  either  or  any  of  the  parties  to  the  action.” 

Section  5,  as  originally  passed,  specially  provided  that  nothing; 
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in  the  Evidence  Act  should  render  any  person  compellable  to  answer 
any  question  tending  to  subject  him  to  criminal  proceedings. 

Section  5,  as  substituted  by  4 Edw.  VII.  ch.  10,  sec.  21,  is  as 
follows:  “No  person  shall  be  excused  from  answering  any  question 
upon  the  ground  that  the  answer  to  such  question  may  tend  to 
criminate  him,  or  may  tend  to  establish  his  liability  to  a civil  pro- 
ceeding at  the  instance  of  the  Crown  or  of  any  person;  provided, 
however,  that  if  with  respect  to  any  question  the  witness  objects 
to  answer  upon  the  ground  that  his  answ-er  may  tend  to  criminate 
him,  and  if  but  for  this  section  the  witness  would  therefore  have 
been  excused  from  answering  such  question,  then  although  the 
witness  shall  be  compelled  to  answer,  yet  the  answer  so  given  shall 
not  be  used  or  receivable  in  evidence  against  him  on  the  trial  of  any 
proceeding  under  any  Act  of  the  Legislature  of  Ontario.” 

It  wTas  very  forcibly  argued  by  Mr.  McKay  that  this  defendant 
should  not  be  compelled  to  answer  at  the  trial.  It  will  be  the 
“trial  of  a proceeding,”  whatever  that  may  mean,  under  an  Act 
of  the  Legislature  of  Ontario,  viz.,  ch.  68,  R.S.O.,  “ An  Act  respecting 
Actions  of  Libel  and  Slander,”  and  if  the  answers  are  given  they 
must  necessarily  be  used  and  received  in  evidence  in  the  only 
proceeding  that  ever  can  be  taken,  so  far  as  appears,  under  any  Act 
of  the  Legislature  of  Ontario.  However  much  I might  be  disposed 
to  accede  to  the  argument  of  counsel  if  the  matter  was  res  Integra, 
Regina  v.  Fox,  18  P.R.  343,  seems  a binding  authority  that  the 
party  must  answer.  In  that  case,  Robertson,  J.,  at  p.  349,  dis- 
tinguished between  examination  for  discovery  and  at  the  trial. 
He  said:  “A  question  may  arise  at  the  trial  as  to  whether  such 
evidence  can  be  used  against  a defendant,  in  so  far  as  regards  any 
question  wdiich  he  has,  on  his  examination,  objected  to  answer, 
upon  the  ground  that  his  answTer  may  tend  to  establish  his  liability 
in  this  action,  as  to  wdiich  I give  no  opinion.  ” 

That  case  wTas  before  the  amendment  to  the  Ontario  Evidence 
Act.  It  must  nowr  be  considered'  as  settled  lawr  and  practice  that 
the  protection  to  a witness  from  his  answers  extends  only  “to 
danger  from  independent  contemporaneous  or  subsequent  prose- 
cution.” 

There  need  be  no  complaint  about  that.  Why  in  any  action 
should  parties  whose  answers  w'ould  tend  to  criminate  be  placed 
in  any  better  position  as  affecting  civil  liability  than  parties  who 
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have  no  fear  of  criminal  proceedings  and  who  are  bound  to  answer 
fully  and  in  a way  that  may  make  them  pecuniarily  liable? 

Hopkins  v.  Smith,  1 O.L.R.  659,  cited  by  the  appellant,  was 
decided  before  the  amendment  to  the  Ontario  Evidence  Act. 

The  English  cases  cited  were  decided  under  Order  31,  r.  1,  and 
because  that  Order  did  not  make  the  scope  of  inquiry  wider  than 
before  the  Judicature  Acts. 

Lyell  v.  Kennedy,  20  Ch.D.  484,  was  ejectment,  and  it  was 
simply  held  that  before  the  Act  a plaintiff  in  ejectment  could  not 
interrogate  the  defendant  as  to  the  defendant’s  title,  and  so  it 
could  not  be  done  under  Order  31. 

Runnings  v.  Williamson,  10  Q.B.D.  459,  was  an  action  for  a 
penalty. 

Mexborough  ( Earl  of)  v.  Whitwood  Urban  District  Council,  [1897] 
2 Q.B.  Ill,  was  to  enforce  forfeiture  of  a lease  for  breach  of  cov- 
enant. 

These  cases  as  to  interrogatories  were  determined  upon  two 
fixed  well  settled  rules  of  law  in  England  not  in  any  way  disturbed 
by  Order  31,  viz.: 

(1)  Where  a common  informer  sues  for  a penalty,  and 

(2)  Where  a person  seeks  to  enforce  a forfeiture  of  an  estate 
in  land,  the  Courts  will  not  assist  by  their  proceedings  in  any  way. 


Magee,  J. : — If  the  plaintiff’s  contention  is  correct,  the  effect  is 
very  radical  and  far-reaching.  A person  charged  with  a crime  may, 
through  the  medium  of  a contemporaneous  civil  action,  which  may 
never  be  brought  on  for  trial,  be  required  to  submit  himself  to 
examination  as  to  his  guilt,  while  deprived  of  the  right  to  use  his 
own  testimony  so  obtained,  and  assured  only  that  while  he  has  ! 
to  furnish  his  accusers  with  particulars  on  which  they  may  obtain 
other  evidence  against  him,  his  own  words  cannot  be  so  used  against 
him  on  the  criminal  prosecution.  Such  a change  in  the  law  should 
require  a very  clear  declaration*  of  intention  on  the  part  of  the 
Legislature,  and  when  the  Act  of  1904,  4 Edw.  VII.  ch.  10,  sec.  21, 
declares  that  the  incriminating  answers  which  it  compels  shall  not 
be  used  against  the  deponent  on  the  trial  of  any  proceeding  under 
the  Provincial  Act,  one  might  well  hesitate  to  say  that  the  enact- 
ment was  intended  to  apply  to  an  examination  for  discovery,  j 
the  very  essence  of  which  is  that  the  answers  shall  be  used,  and  by 
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one  side  only,  at  the  subsequent  trial.  The  fact  that  the  trial  is  in 
the  same  action  does  not  make  such  intention  more  clear  when 
it  is  considered  that  if  the  old  practice  of  obtaining  discovery  in  a 
separate  action  were  used,  the  Act  of  1904  would  not  have  the 
effect  claimed. 

The  case,  however,  seems  to  be  governed  by  the  decision  of  the 
Divisional  Court  in  Regina  v.  Fox,  18  P.R.  343.  That  decision, 
it  is  true,  was  upon  the  effect  of  the  similar  enactment  in  the  Canada 
Evidence  Act  as  amended,  while  the  present  question  involves 
the  Witnesses  and  Evidence  Act  of  Ontario  as  amended  in  1904; 
but  for  the  purposes  of  the  present  appeal  the  enactments  are  in 
effect  the  same.  If  anything,  the  Provincial  Act  4 Edw.  VII. 
ch.  10,  sec.  21,  is  less  favourable  to  the  appellant,  as  by  it  no  “ per- 
son” shall  be  excused  from  answering,  while  the  Dominion  Act 
has  it  that  no  witness  shall  be  excused,  though  the  Divisional  Court 
did  not  consider  the  difference  to  be  of  moment.  Sections  2 and  21 
of  the  Canada  Evidence  Act,  it  is  true,  make  the  Act  and  the  laws 
of  evidence  applicable  to  all  “proceedings”  in  respect  of  which 
the  Parliament  of  Canada  has  jurisdiction;  but  I do  not  read  the 
decision  in  Regina  v.  Fox  as  distinguishing  between  the  examination 
for  discovery  and  the  action7 itself  as  being  such  a “proceeding.” 
I take  it  that  the  Court  went  upon  the  ground  that  the  action 
itself  was  a proceeding  under  Dominion  jurisdiction:  see  judg- 

ments of  Ferguson,  J.,  at  p.  347,  and  Robertson,  J.,  at  p.  349. 

That  case  stands  in  the  appellant’s  way,  and  I think  the  appeal 
should  be  dismissed. 
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[DIVISIONAL  COURT.] 

Life  Publishing  Co.  y.  Rose  Publishing  Co. 

Copyright  — Drawings  — Publication  in  Newspapers  — British  Copyright  — 

“Book” — Contract — “ Assign ” — Foreign  Author — 4 & 5 Viet.  ch.  45  (Imp.) 

— Infringement — Form  of  Judgment — Injunction — Delivery  up  of  Copies . 

The  plaintiffs  claimed  copyright  in  certain  cartoon  drawings  and  the  accom- 
panying titles  and  letter-press  prepared  for  the  plaintiffs  by  a celebrated 
artist,  and  first  published  simultaneously  in  the  plaintiffs’  newspaper  in 
the  United  States  and  in  another  newspaper  in  England  owned  by  one  H., 
under  agreements  between  H.  and  the  plaintiffs,  to  which  the  artist  was 
also  a party.  By  the  agreements  H.  was  acknowledged  to  be  the  owner 
of  the  British  copyright.  H.  granted  a license  to  the  artist  to  publish  the 
drawings  in  book  form  in  the  United  Kingdom.  Entry  was  duly  made  at 
Stationers’  Hall  of  H.’s  ownership  of  the  copyright  of  his  newspaper.  Sub- 
sequently this  copyright  was  said  to  have  been  assigned  by  H.  to  H.  & 
Sons,  and  before  this  action  was  brought  H.  & Sons  registered  eight  copies 
of  the  newspaper  containing  the  eight  drawings  and  letter-press  in  question , 
and  assignments  thereof  to  the  plaintiffs.  Before  this  registration  the  de- 
fendants had,  without  the  consent  of  the  plaintiffs  or  their  predecessors, 
printed  in  Canada  for  the  purpose  of  sale  a quantity  of  pictorial  post  cards, 
on  which  were  reproduced  copies  of  the  eight  drawings,  taken  from  books 
published  by  the  artist  under  the  license  mentioned,  but  not  registered  at 
Stationers’  Hall.  The  artist  was  not  a British  subject,  and  was  not,  at  the 
time  of  the  preparation  or  publication  of  the  material  in  England,  within 
any  part  of  the  British  dominions.  None  of  the  material  was  protected 
by  .a  Canadian  copyright: — 

Held,  that  the  effect  of  the  agreements  referred  to  was  to  vest  in  the  plaintiffs 
the  common  law  right  to  copyright  in  the  drawings,  and  this  right  was 
validly  transferred  to  H.,  who  was  an  “assign”  of  the  artist  or  author, 
within  the  meaning  of  sec.  3 of  the  Imperial  Copyright  Act,  4 & 5 Viet, 
ch.  45;  and  the  English  newspaper  was  a book  within  the  meaning  of  that 
section,  and  H.  became  entitled  thereunder  to  statutory  copyright  in  the 
drawings  as  part  of  his  book,  for  when  drawings  form  part  of  a book  they 
come  within  the  provisions  of  that  Act,  and  are  protected  not  only  as  part 
of  the  book  but  as  drawings. 

Maple  & Co.  v.  Junior  Army  and  Navy  Stores  (1882),  21  Ch.D.  369,  and 
Bradbury  v.  Hotten  (1872),  L.R.  8 Ex.  1,  followed. 

Held,  also,  that  the  evidence  sufficiently  established  the  plaintiffs’  title  to 
the  copyright  by  re-assignment. 

Held,  also,  that  the  present  Copyright  Act  protects  the  productions  of  foreign 
authors  wheresoever  resident,  where  there  is  a first  or  contemporaneous 
publication  within  the  Empire. 

Jefferys  v.  Boosey  (1854),  4 H.L.C.  815,  and  Routledye  v.  Low  (1868),  L.R. 
3 H.L.  100,  discussed. 

Held,  therefore,  that  the  plaintiffs  were  entitled  to  an  injunction,  and  to 
delivery  up  of  the  infringing  copies. 

Judgment  of  Teetzel,  J.,  affirmed. 

Action  to  restrain  the  defendants  from  infringing  a copyright  r 
tried  before  Teetzel,  J.,  without  a jury,  at  Toronto,  on  the  5th 
February,  1906. 

H.  Cassels,  K.C.,  and  R.  S.  Cassels,  for  the  plaintiffs. 

J.  H.  Denton  and  T.  H.  Lennox,  for  the  defendants. 
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March  2.  Teetzel,  J.: — The  plaintiffs  are  publishers  in  New 
York,  and  the  defendants  are  publishers  in  Toronto,  and  the  action 
is  to  restrain  the  defendants  from  printing,  publishing,  and  selling 
eight  cartoon  drawings  and  the  accompanying  titles  and  letter- 
press  prepared  by  the  celebrated  artist  Charles  Dana  Gibson. 

The  plaintiffs  claim  copyright  in  the  drawings  under  the  follow- 
ing circumstances: — 

The  plaintiffs  publish  a periodical  known  as  “Life;”  and  one 
James  Henderson,  a resident  of  London,  England,  was  the  publisher 
of  a similar  periodical,  known  as  the  “Comic  Pictorial  Sheet.” 

On  the  29th  September,  1891,  Henderson  made  due  entry  in 
the  book  of  registry  of  copyright  kept  at  the  hall  of  the  Stationers’ 
Company  in  the  city  of  London,  pursuant  to  the  Imperial  Copy- 
right Act,  5 & 6 Yict.  ch.  45,  of  his  proprietorship  in  the  copyright 
of  the  said  periodical. 

For  some  years  prior  to  the  15th  January,  1900,  under  agree- 
ments with  the  plaintiffs  and  the  prior  publishers  of  “Life,”  who 
were  the  employers  of  Gibson,  and  with  his  authority,  Henderson 
had  acquired  all  rights  of  publication  or  reproduction  throughout 
the  British  dominions  in  the  drawings  and  letter-press  as  published 
in  “Life,”  for  the  purpose,  as  expressed  in  an  agreement  of  the 
1st  July,  1898,  “of  enabling  the  said  James  Henderson  to  secure 
British  copyright  by  first  or  simultaneous  publication  of  the  said 
drawings  or  letter-press  in  the  United  Kingdom,  in  a serial  publica- 
tion entitled  ‘Comic  Pictorial  Sheet’.” 

# 

By  an  agreement  of  the  15th  January,  1900,  between  the  said 
James  Henderson^  Charles  Dana  Gibson,  Mitchell  and  Millar  (chief 
shareholders  in  the  plaintiff  company,  and  former  publishers  of 
“Life”),  and  the  Life  Publishing  Company,  James  Henderson  is 
acknowledged  to  be  the  owner  of  the  British  copyright  in  the  draw- 
ings of  the  said  Gibson  “heretofore  contributed  or  hereafter  to  be 
contributed  to  ‘Life,’”  and  by  the  said  agreement  James  Henderson 
grants  an  exclusive  and  irrevocable  license  during  the  continuance 
of  the  British  copyright-  to  Gibson  to  publish  in  book  form  or  as 
portfolios  or  collections  of  drawings  in  the  United  Kingdom  the 
drawings  theretofore  contributed  or  thereafter  to  be  contributed 
to  “Life”  by  him.  The  agreement  between  Henderson  and  the 
plaintiffs  also  provides  that  “the  circulation  of  copies  of  the  pub- 
lication ‘Life’  containing  such  drawings  and  letter-press  within 
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the  British  dominions  should  not  be  deemed  an  infringement  of 
Henderson’s  British  copyrights.  ” 

All  the  original  drawings  and  letter-press  in  question  were 
prepared  by  Gibson  as  an  employee  of  the  plaintiffs,  and  were 
paid  for  by  the  plaintiffs,  and  they  were  each  first  published  in 
London  in  the  “Comic  Pictorial  Sheet”  contemporaneously  with 
their  publication  from  time  to  time  in  “Life,”  and  this  privilege 
was  paid  for  by  Henderson  at  schedule  rates  set  forth  in  the  agree- 
ments. 

On  the  1st  September,  1900,  there  was  duly  registered  at  the 
hall  of  the  Stationers’  Company,  pursuant  to  said  Copyright  Act, 
an  assignment  by  James  Henderson  to  James  Henderson  & Sons 
of  the  former’s  copyright  in  the  “Comic  Pictorial  Sheet.” 

On  the  8th  December,  1905,  James  Henderson  & Sons  duly 
registered  at  the  said  hall,  pursuant  to  said  Act,  eight  copies  of  the 
“Comic  Pictorial  Sheet”  which  contained  the  eight  drawings  and 
letter-press  in  question,  and  on  the  same  day  they  also  registered 
at  the  said  hall  assignments  of  their  copyright  in  the  eight  publica- 
tions to  the  plaintiffs;  and  the  plaintiffs  put  in  evidence  duly 
certified  copies  of  the  entries  of  registrations,  which  copies,  by 
sec.  11  of  the  said  Act,  “shall  be  received  in  evidence  in  all  Courts 
. . . and  shall  be  prima  facie  proof  of  the  proprietorship  or 

assignment  of  copyright  or  license  as  therein  expressed,  but  subject 
to  be  rebutted  by  other  evidence.  ” 

Two  of  the  drawings  and  letter-press  in  question  occupied  two 
full  pages  each,  and  the  other  six  occupied  only  one  page  each 
in  the  respective  eight  issues  of  “Comic  Pictorial  Sheet.” 

Prior  to  the  8th  December,  1905,  the  defendants  printed  for 
the  purpose  of  sale  a quantity  of  pictorial  post  cards,  on  which 
were  reproduced  copies  of  the  said  cartoon  drawings  on  a reduced 
scale,  and  have  in  their  possession  unsold  copies  of  the  same,  also 
the  plates  from  which  the  copies  were  made,  and  they  dispute  the 
plaintiffs’  copyright,  and  state  that,  unless  the  plaintiffs  establish 
their  copyright,  they  will  sell  the  copies  still  on  hand  and  make 
and  sell  other  copies. 

By  a memorandum  filed  at  the  trial,  the  following  additional 
facts  are  admitted:  that  the  post  cards  complained  of  were 

made  at  Toronto  from  drawings  in  two  books  or  collections  published 
by  Charles  Dana  Gibson  or  his  assigns,  pursuant  to  the  rights 
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reserved  to  him  in  the  agreements  above  recited;  that  the  defend- 
ants did  not  first  obtain  the  consent  of  the  plaintiffs  or  their  pre- 
decessor in  title;  that  the  two  books  referred  to  were  not  registered 
for  copyright  at  the  hall  of  the  Stationers’  Company  at  London; 
that  Charles  Dana  Gibson  was,  at  the  time  when  the  material  in 
which  copyright  is  claimed  in  this  action  was  prepared  by  him,  a 
citizen  of  the  United  States,  and  not  a British  subject,  and  that  he 
was  not  at  the  time  of  the  preparation  of  the  said  material,  or  any 
of  it,  or  at  the  time  of  the  publication  of  the  said  material,  or  any 
of  it,  in  the  “Comic  Pictorial  Sheet,”  within  any  part  of  the  British 
dominions;  that  none  of  the  material  has  been  protected  by  a 
Canadian,  as  distinguished  from  a British,  copyright;  that  the 
defendants  did  not  make  the  reproductions  in  question  from  the 
“Comic  Pictorial  Sheet;”  that  they  had  no  knowledge  of  its  ex- 
istence until  after  action;  that  the  said  publication  has  little  or 
no  circulation  in  Canada;  and  that  the  defendants  made  no  in- 
quiries as  to  the  existence  of  copyright  in  said  drawing,  except  at 
Ottawa  for  the  purpose  of  ascertaining  whether  Canadian  copy- 
right as  such  had  been  registered. 

The  principal  questions  raised  upon  the  argument  for  my  con- 
sideration are: — 

1.  Whether  the  copyright  in  the  “Comic  Pictorial  Sheet,”  by 
reason  of  registration  after  its  first  publication,  or  by  virtue  of  the 
registration  of  the  issues  thereof  containing  the  drawings  in  question, 
conferred  upon  the  owners  of  that  periodical  copyright  in  the  said 
drawings. 

2.  Whether  sec.  18  of  the  said  Act  applies  to  the  said  publica- 
tion, and  if  so  whether  Gibson  was  employed  by  Henderson,  within 
the  meaning  of  that  section. 

3.  Does  said  Act  protect  the  works  of  a foreign  author  assumed 
to  be  copyrighted  with  his  authority  by  a British  publisher,  such 
author  being  at  the  time  of  production  and  publication  resident 
outside  of  the  British  dominions? 

4.  Do  the  documents  in  evidence  sufficiently  shew  British  copy- 
right, if  any,  to  be  vested  in  the  plaintiffs? 

5.  The  defendants  not  having  copied  from  the  “Comic  Pic- 
torial Sheet”  but  from  other  copy  published  by  Gibson  under 
the  license  or  authority  in  the  agreement  of  July,  1900,  have  they 
infringed  the  plaintiffs’  right? 
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Dealing  with  these  questions  in  the  above  order: — 

(1)  I think  the  serial  the  “ Comic  Pictorial  Sheet”  is  clearly  a 
“ book  ” within  sec.  2 of  the  Copyright  Act,  5 & 6 Viet.,  in  which  the 
term  “book”  is  defined  as  “every  volume,  part  or  division  of  a 
volume,  pamphlet,  sheet  of  letter-press,  etc.,  separately  published.” 

In  Walter  v.  Howe  (1881),  17  Ch.D.  708,  it  was  held  that  a 
newspaper,  being  “a  sheet  of  letter-press,”  was  a “book”  under 
sec.  2 of  the  Act,  and  also  a “periodical  work”  under  sec.  19.  See 
also  Trade  Auxiliary  Co.  v.  Middlesborough  and  District  Trades- 
men’s Protective  Association  (1889),  40  Ch.D.  425,  and  other  cases 
cited  in  Scrutton’s  Law  of  Copyright,  4th  ed.,  p.  111. 

Assuming  then  for  the  present  that  by  registering  the  eight 
numbers  of  said  publications  the  proprietor  secured  a copyright 
therein  as  so  many  books  or  sheets  of  letter-press,  several  authori- 
ties establish  that  the  proprietor  would  be  entitled  to  recover  for  an 
infringement  of  any  substantial  part  thereof. 

In  Bogue  v.  Houlston  (1852),  5 DeG.  & Sm.  267,  the  plaintiff 
published  a book  containing  letter-press  illustrated  by  wood  en- 
gravings printed  on  the  same  paper.  The  defendants  published 
a similar  book  with  different  letter-press  but  containing  pirated 
copies  of  the  wood  engravings.  The  plaintiff  had  registered  his 
book  for  copyright,  and  it  was  held  that  the  Copyright  Act  ex- 
tended to  the  wood  engravings  equally  with  the  letter-press,  and 
the  Court  granted  an  injunction.  Vice-Chancellor  Parker,  at 
p.  275,  says:  “It  appears  to  me  that  a book  must  include  every 
part  of  the  book,  it  must  include  every  print,  design,  or  engraving 
which  forms  part  of  the  book,  as  well  as  the  letter-press  therein, 
which  is  another  part  of  it.”  And  he  held  that  “where  there  are 
designs  forming  part  of  a book  in  which  a person  has  copyright, 
such  copyright  extends  to  the  illustrations  and  designs  of  the  book, 
equally  as  to  the  letter-press.” 

This  case  was  followed  in  Bradbury  v.  Rotten  (1872),  L.R. 
8 Ex.  1.  There  the  plaintiffs  were  proprietors  of  the  English 
weekly  periodical  called  “Punch,”  and  had  published  in  nine  several 
numbers  nine  eartoons  with  descriptive  writing  underneath  them, 
with  reference  to  the  Emperor  Napoleon  III.  The  defendants 
published  a book,  and  amongst  the  cartoons  therein  were  copies 
in  a reduced  form,  sometimes  with  and  sometimes  without  the 
descriptive  letter-press,  of  the  nine  cartoons  above  mentioned, 
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without  the  plaintiffs’  consent;  and  it  was  held  that  the  plaintiffs 
were  entitled  to  recover  as  for  an  infringement  of  their  copyright. 
At  p.  7,  Baron  Pigott  says:  “The  pictures  are  a vital  part  of  Punch ; 
they  are  the  result  of  labour,  originality,  and  expenditure,  and 
from  their  great  merit  are  of  permanent  value.  ” 

The  great  reputation  of  Mr.  Gibson,  the  merit  of  his  drawings, 
and  their  constituent  importance  to  the  publication  in  which  they 
appear,  make  the  remark  just  quoted  singularly  applicable  to  this 
case.  See  also  Grace  v.  Newman  (1875),  L.R.  19  Eq.  623;  Maple 
& Co.  v.  Junior  Army  and  Navy  Stores  (1882),  21  Ch.D.  369;  Brad- 
bury v.  Sharp,  [1891]  W.N.  143;  Marshall  v.  Bull  (1901),  85  L.T.  77. 

Without  determining  whether  the  registration  of  the  first 
publication  in  1891  was  sufficient,  I am  of  opinion  that  the  registra- 
tions of  the  eight  separate  publications  on  the  8th  December, 
1905,  conferred  upon  the  owners  of  the  publication  copyright 
in  the  drawings  in  question,  assuming  for  the  present  that  they 
were  a subject  for  copyright. 

(2)  The  contracts  produced  cannot,  I think,  be  construed  as 

creating  the  relationship  of  Henderson  to  Gibson  as  that  of  em- 
ployer within  the  meaning  of  sec.  18  of  the  Copyright  Act,  and  if 
the  plaintiffs  were  driven  to  rely  upon  that  section  only  and  the 
first  registration  of  the  periodical  by  Henderson  in  1891,  great  diffi- 
culty might  be  in  their  way:  see  Brown  v.  Cooke  (1846),  16  L.J. 

N.S.  Ch.  140,  and  other  authorities  cited  by  Mr.  Denton. 

The  agreements  between  Henderson,  Gibson,  and  the  plaintiffs, 
were  intended  to  vest  in  Henderson  the  sole  right  to  obtain  British 
copyright  in  the  drawings,  etc.,  subject  to  the  reservations  therein 
contained,  and  I think,  subject  thereto,  Henderson  became  an 
“assign”  of  all  rights  of  the  author  to  copyright  within  sec.  3 of 
the  Act,  as  defined  in  sec.  2,  and  was  after  publication  entitled  to 
register  as  proprietor  under  sec.  13  of  the  Act.  See  Scrutton, 
4th  ed.,  p.  154;  Copinger,  4th  ed.,  p.  142;  and  MacGillivray, 
pp.  74-77. 

(3)  As  to  this  question  I have,  with  some  hesitation,  in  view 
of  the  state  of  the  authorities  on  the  subject,  come  to  the  con- 
clusion that  the  drawings  in  question  are  entitled  to  the  protection 

j of  the  Act. 

The  celebrated  case  of  Jefferys  v.  Boosey  (1854),  4 H.L.C.  815, 
decided,  upon  a consideration  of  the  former  Imperial  Copyright 
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Act,  8 Anne  ch.  19,  that  the  production  of  a foreign  author  not 
resident  at  the  time  of  publication  in  the  British  Empire  was  not 
the  subject  of  copyright  under  that  Act. 

The  basis  of  that  judgment  is  that  a British  statute  must  be 
considered  as  legislating  for  British  subjects  only,  unless  there  are 
special  grounds  for  inferring  that  the  statute  was  intended  to  have 
a wider  operation. 

In  discussing  the  ground  of  decision  in  that  case,  Lord  Chancellor 
Cranworth  (p.  955)  says:  “When  I say  that  the  Legislature  must 
prima  facie  be  taken  to  legislate  only  for  its  own  subjects,  I must 
be  taken  to  include  under  the  word  ‘subjects’  all  persons  who  are 
within  the  Queen’s  dominions,  and  who  thus  owe  to  her  a tem- 
porary allegiance.  I do  not  doubt  but  that  a foreigner  resident 
here,  and  composing  and  publishing  a book  here,  is  an  author 
within  the  meaning  of  the  statute;  he  is  within  its  words  and 
spirit.  I go  further,  I think  that  if  a foreigner,  having  composed, 
but  not  having  published  a work  abroad,  were  to  come  to  this 
country,  and,  the  week  or  day  after  his  arrival,  were  to  print  and 
publish  it  here,  he  would  be  within  the  protection  of  the  statute.” 

Unless,  therefore,  the  present  Act,  which  repealed  the  Act  of 
8 Anne,  is  so  much  more  comprehensive  as  to  warrant  an  inter- 
pretation extending  its  application  to  foreign  authors  non-resident 
at  the  time  of  publication,  the  present  case  would  be  concluded 
by  Jefferys  v.  Boosey. 

The  scope  of  the  two  Acts  is  discussed  in  Routledge  v.  Low 
(1868),  L.R.  3 H.L.  100,  which  decided  that  a foreign  author  who 
was  resident  only  for  a few  days  in  Canada,  expressly  for  the  purpose 
of  acquiring  copyright,  while  her  book  was  being  published  in  Lon- 
don, was  an  author  within  the  Act,  a view  which  had  been  suggested 
in  Jefferys  v.  Boosey.  While  probably  not  necessary  for  the 
decision,  their  Lordships  considered  the  wider  question,  whether 
under  the  present  Act  even  temporary  residence  was  necessary. 
The  Court  consisted  of  five  members.  Lord  Chancellor  Cairns 
and  Lord  Westbury  were  strongly  of  the  opinion  that  the  protection 
of  the  statute  is  given  to  every  author  who  first  publishes  in  the 
United  Kingdom,  wheresoever  he  may  then  be  resident;  while 
Lord  Cranworth  was  equally  strong  in  the  opposite  view;  and 
Lord  Chelmsford  entertained  a doubt  whether  the  opinion  expressed 
by  Lord  Cairns  was  well  founded;  while  Lord  Colonsay,  not  con- 
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sidering  the  point  necessary  for  the  decision  of  the  appeal,  abstained 
from  expressing  an  opinion,  remarking,  however  (p.  120),  that  he 
could  easily  see  “that  there  is  very  little  benefit  to  be  gained  to 
British  authors  by  refusing  to  extend  the  protection  of  copyright 
in  the  manner  suggested,  because  nothing  can  be  more  shadowy 
than  a distinction  depending  upon  the  circumstance  of  a few  hours’ 
or  a few  days’  residence  within  some  part  of  the  widely-extended 
dominions  of  Her  Majesty.” 

At  p.  110  Lord  Cairns  says:  “My  Lords,  in  my  opinion  the 
protection  is  given  to  every  author  who  publishes  in  the  United 
Kingdom,  wheresoever  that  author  may  be  resident,  or  of  whatever 
state  he  may  be  the  subject.  The  intention  of  the  Act  is  to  obtain 
a benefit  for  the  people  of  this  country  by  the  publication  to  them 
of  works  of  learning,  of  utility,  of  amusement.  This  benefit  is 
obtained,  in  the  opinion  of  the  Legislature,  by  offering  a certain 
amount  of  protection  to  the  author,  thereby  inducing  him  to 
publish  his  work  here.  This  is,  or  may  be,  a benefit  to  the  author, 
but  it  is  a benefit  given,  not  for  the  sake  of  the  author  of  the  work, 
but  for  the  sake  of  those  to  whom  the  work  is  communicated. 
The  aim  of  the  Legislature  is-  to  increase  the  common  stock  of  the 
literature  of  the  country;  and  if  that  stock  can  be  increased  by  the 
publication  for  the  first  time  here  of  a new  and  valuable  work 
composed  by  an  alien,  who  never  has  been  in  the  country,  I see 
nothing  in  the  wording  of  the  Act  which  prevents,  nothing  in  the 
policy  of  the  Act  which  should  prevent,  and  everything  in  the 
professed  object  of  the  Act,  and  in  its  wide  and  general  provisions, 
which  should  entitle,  such  a person  to  the  protection  of  the  Act, 
in  return  and  compensation  for  the  addition  he  has  made  to  the 
literature  of  the  country.  My  Lords,  I am  glad  to  be  able  to 
entertain  no  doubt  that  a construction  of  the  Act  so  consistent 
with  a wise  and  liberal  policy  is  the  proper  construction  to  be  placed 
upon  it.  ” 

His  Lordship  then  proceeds  to  consider  Jefferys  v.  Boosey,  and 
at  p.  Ill  says:  “But,  my  Lords,  it  is  impossible  not  to  see  that 
the  ratio  decidendi  in  that  case  proceeded  mainly,  if  not  exclusively, 
on  the  wording  of  the  preamble  of  the  statute  of  Anne,  and  on  a 
consideration  of  the  general  character  and  scope  of  the  legislation 
of  Great  Britain  at  that  period.  The  present  statute  has  repealed 
that  Act,  and  professes  to  aim  at  affording  greater  encouragement 
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to  the  production  of  literary  works  of  lasting  benefit  to  the  world. 
And  accepting  the  decision  of  this  House  as  to  the  construction 
of  the  statute  of  Anne,  it  is,  I think,  impossible  not  to  see  that  the 
present  statute  would  be  incompatible  with  a policy  so  narrow 
as  that  expressed  in  the  statute  of  Anne.” 

Lord  Westbury,  at  p.  117,  says:  “My  Lords,  the  case  of  Jefferys 
v.  Boosey  is  a decision  which  is  attached  to  and  depends  on  the  par- 
ticular statute  of  which  it  was  the  -exponent;  and  as  that  statute 
has  been  repealed,  and  is  now  replaced  by  another  Act,  with  differ- 
ent enactments  expressed  in  different  language,  the  case  of  Jefferys 
v.  Boosey  is  not  a binding  authority  in  the  exposition  of  this  later 
statute.”  And,  at  p.  118,  he  says:  “It  was  asked  in  Jefferys  v. 
Boosey,  why  should  the  Act  (meaning  the  statute  of  Anne)  be 
supposed  to  have  been  passed  for  the  benefit  of  foreign  authors? 
But  if  the  like  question  be  repeated  with  reference  to  the  present 
Act,  the  answer  is,  in  the  language  of  the  preamble,  that  the  Act 
is  intended  ‘to  afford  greater  encouragement  to  the  production 
of  literary  works  of  lasting  benefit  to  the  world/  a purpose  which 
has  no  limitation  of  person  or  place.  But  the  Act  secures  a special 
benefit  to  British  subjects  by  promoting  the  advancement  of 
learning  in  this  country,  which  the  Act  contemplates  as  the  result 
of  encouraging  all  authors  to  resort  to  the  United  Kingdom  for 
the  first  publication  of  their  works.  The  benefit  of  the  foreign 
author  is  incidental  only  to  the  benefit  of  the  British  public.  Cer- 
tainly the  obligation  lies  on  those  who  would  give  the  term  ‘author’ 
a restricted  signification  to  find  in  the  statute  the  reasons  for  so 
doing.  ” 

The  reasoning  in  these  judgments  convinces  me,  after  a careful 
perusal  of  the  two  Acts,  that  the  present  Copyright  Act  does  extend 
protection  to  the  production  of  foreign  authors  wheresoever  resi- 
dent, assuming  that  there  is  a first  or  contemporaneous  publication 
within  the  Empire,  and  I therefore  adopt  the  view  that  Jefferys  v. 
Boosey  is  not  a binding  authority  on  this  point  under  the  present 
Act. 

This  question,  so  far'  as  I can  discover,  has  not  been  presented 
to  any  Court  for  decision  since  Routledge  v.  Low,  probably  for 
the  reason  that  foreign  authors  have  preferred  to  adopt  the  simple 
expedient  of  sojourning  in  some  part  of  His  Majesty’s  dominions 
for  a few  days  during  publication  of  their  works,  to  the  risk  of 
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expensive  and  possibly  uncertain  litigation  in  defence  of  their 
copyrights. 

All  the  modern  British  authors  on  the  subject  of  copyright 
whose  works  I have  consulted  substantially  agree  that  the  view 
expressed  by  Lord  Cairns  and  Lord  West  bury  would  probably 
be  adopted  by  the  Courts  should  the  point  be  raised  under  the 
present  Act:  Copinger  (1904),  pp.  91,  92,  and  97;  Scrutton  (1903), 
p.  129;  MacGillivray  (1902),  p.  45;  and  Slater  (1884),  p.  137. 

As  respects  citizens  of  the  United  States  of  America,  it  should 
be  noted  that  in  1891  there  came  into  force,  as  part  of  the  law  of 
that  country,  an  enactment  known  as  the  Chace  Act,  under  which 
it  is  possible  for  authors  not  citizens  of  or  resident  in  that  country, 
to  obtain  copyright  therein  for  their  literary  or  artistic  works. 
Discussing  this  Act,  Mr.  Copinger,  at  p.  96,  says:  “Up  till  that 
year  (1891)  foreigners  had  been  unable  to  obtain  copyright  in  that 
country,  and  the  object  of  that  Act  was  to  enable  them  to  do  so, 
provided  they  were  citizens  of  a state  or  country  that  ‘ permits  to 
citizens  of  the  United  States  of  America  the  benefit  of  copyright 
on  substantially  the  same  basis  as  its  own  citizens.’  The  Act 
further  provides  that  the  existence  of  these  conditions  is  to  be 
determined  by  the  President  of  the  United  States  by  proclamation. 
The  question  then  arose  whether  Great  Britain  fulfilled  the  necessary 
conditions  to  entitle  her  citizens  to  the  benefit  of  the  Chace  Act, 
and  the  President  required  from  Her  late  Majesty’s  Government 
an  assurance  that  residence  in  the  British  dominions  was  not 
essential  to  enable  a citizen  of  the  United  States  to  obtain  copy- 
right in  a book  published  by  him  in  England.  This  assurance  Lord 
Salisbury,  after  having  taken  the  opinion  of  the  law  officers  of  the 
Crown,  gave  to  the  President  in  a despatch  dated  the  16th  June, 
1891.  It  is,  therefore,  only  reasonable  to  suppose  that  when  this 
question  next  arises  our  Courts  will  give  their  decision  in  accordance 
with  the  views  expressed  by  Lord  Cairns  and  Lord  West  bury  in 
the  case  of  Routledge  v.  Low . ” 

Mr.  Scrutton,  at  p.  231  of  his  work,  states  that  the  English 
law  officers  gave  an  opinion  that  the  judgments  of  Lord  Cairns 
and  Lord  West  bury  in  Routledge  v.  Low  represent  the  present 
law  of  England. 

As  indicating  the  tendency  of  modern  judicial  decisions  to 
extend  the  operation  of  Imperial  statutes  to  aliens,  reference  may 


D.  C. 
1906 

Life 

Publishing 

Co. 

v. 

Rose 

Publishing 

Co. 

Teetzel,  J. 


396 


ONTARIO  LAW  REPORTS. 


D.  C. 
1906 

Life 

Publishing 

Co. 

v. 

Rose 

Publishing 

Co. 

Teetzel,  J. 


[VOL. 

be  had  to  Davidsson  v.  Hill , [1901]  2 K.B.  606,  wherein  it  was 
for  the  first  time  held  that  the  Fatal  Accidents  Acts,  1846  (Lord 
CampbelTs  Act)  and  1864,  apply  as  well  for  the  benefit  of  the  repre- 
sentatives of  a deceased  foreigner  as  for  those  of  a British  subject, 
as  against  an  English  wrongdoer.  This  decision  overruled  a decision 
of  Darling,  J.,  in  Adam  v.  British  and  Foreign  Steamship  Co.,  [1898] 

2 Q.B.  430,  which  adopted  the  reasoning  in  Jefferys  v.  Boosey  and 
other  cases  in  support  of  the  restricted  interpretation. 

(4)  I am  also  of  opinion  that  by  the  documents  put  in,  the 
title  to  the  British  copyright  is  vested  in  the  plaintiffs.  It  was 
argued  that,  in  the  absence  of  an  assignment  of  the  agreements 
referred  to  from  James  Henderson  to  James  Henderson  & Sons, 
the  copyrights  in  the  eight  drawings  were  not  vested  in  James 
Henderson  & Sons  when  they  purported  to  assign  them  to  the 
plaintiffs. 

This  objection  was  not  expressly  taken  by  the  defendants 
either  in  their  statement  of  defence  or  in  the  notice  required  to  be 
given  in  writing,  under  sec.  16  of  the  Act;  consequently  I am  of 
the  opinion  that  it  is  not  available  to  the  defendants  against  the 
primd  facie  title  established  under  sec.  11  of  the  Act  by  the  certified 
copies  which  were  put  in  of  the  registrations  of  copyright  and 
assignments  on  the  8th  December,  1905. 

It  was  held  in  Black  v.  Imperial  Book  Co.  (1903-5),  5 O.L.R. 
184,  187,  8 O.L.R.  9,  and  35  S.C.R.  488,  that  it  was  not  necessary 
for  the  plaintiffs  to  prove  dehors  the  certificate  of  registration,, 
that  they  are  in  fact  the  proprietors  of  the  copyright. 

It  was  admitted  that  all  payments  under  the  agreements  had 
been  made,  and  I think,  in  view  of  this  and  the  fact  that  in  1900, 
after  the  last  agreement  with  the  plaintiffs  and  Gibson,  James 
Henderson  registered  an  assignment  of  copyright  in  his  periodical 
to  James  Henderson  & Sons,  it  should  be  assumed,  as  against  the 
defendants,  that  James  Henderson  & Sons  in  registering  the  copy- 
right in  their  own  name  and  assigning  the  same  to  the  plaintiffs 
acted  as  and  were  in  fact  assignees  of  all  rights  of  James  Henderson 
under  the  agreements. 

(5)  I am  also  of  opinion  that  the  fact  that  the  defendants  copied 
from  the  collection  of  drawings  published  by  Gibson  under  the  license 
reserved  in  the  Henderson  agreement,  and  not  from  the  “ Comic  | 
Pictorial  Sheet,”  does  not  justify  the  defendants  in  claiming  that 
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such  copying  was  not  an  infringement  upon  the  plaintiffs’  copy- 
right. 

It  was  held  in  Marshall  v.  Bull,  supra,  that  a person  possessed 
of  the  copyright  in  a book  does  not  lose  that  copyright  by  reason 
of  the  grant  of  a partial  license  or  of  a license  to  use  it,  and  he  is 
not  prevented  from  suing  an  infringer,  if  before  action  brought  he 
has  registered  his  book. 

This  view  was  also  supported  in  Cooper  v.  Stephens,  [1895] 
1 Ch.  567,  and  in  Black  v.  Imperial  Book  Co.,  supra. 

The  case  of  Cate  v.  Devon  and  Exeter  Constitutional  Newspaper 
Co.  (1889),  40  Ch.  D.  500,  is,  I think,  directly  in  point  against  the 
defendants.  In  that  case  an  injunction  was  granted  to  three 
plaintiffs,  the  proprietors  of  three  several  serial  publications  regis- 
tered under  the  Copyright  Act,  to  restrain  the  infringement  of  their 
joint  copyright  in  matter  printed  in  all  three  publications,  though 
the  pirated  matter  was  copied  not  from  either  of  the  three  publica- 
tions, but  from  a reproduction  of  the  same  matter  issued  in  another 
form  by  the  authority  of  one  of  the  plaintiffs,  without  further 
registration  under  the  Copyright  Act. 

In  the  result,  therefore,  judgment  must  be  for  the  plaintiffs 
for  an  injunction  and  costs. 
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The  defendants  appealed  from  the  judgment  of  Teetzel,  J., 
and  their  appeal  was  heard  by  a Divisional  Court  composed  of 
Meredith,  C.J.C.P.,  Britton  and  Magee,  JJ.,  on  the  1st  May, 
1906. 

J.  H.  Denton,  for  the  defendants.  It  has  been  held  in  the  Court 
below  that  the  drawings  and  letter-press  in  question  are  entitled 
to  protection  under  the  Literary  Copyright  Act  as  parts  of  a book, 
each  number  of  the  periodical  having  been  registered  for  that 
purpose.  But,  even  if  the  Literary  Copyright  Act  can  be  invoked, 
the  plaintiffs’  position  is  not  sound.  Each  drawing  was  a separate 
and  distinct  portion  of  the  number  of  the  periodical  in  which  it 
appeared,  and,  if  the  plaintiffs  desired  to  avail  themselves  of  the 
protection  afforded  by  the  Literary  Copyright  Act,  there  should 
have  been  a separate  registration  not  merely  of  the  number  of  the 
periodical  but  of  each  drawing,  for  registration  of  copyright  in  a 
number  of  a periodical  does  not  avail  in  respect  of  everything 
which  appears  in  that  number:  Walter  v.  Steinkopff  (1892),  8 Times 
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L.R.  633.  But  there  could  not  have  been  registration  under  the 
Literary  Copyright  Act  of  each  drawing.  A drawing  can  only  be 
protected,  if  at  all,  under  the  Fine  Arts  Act'.  Admittedly  that 
would  have  been  impossible  in  this  case,  both  because  its  provisions 
do  not  extend  to  Canada,  and  because  aliens  cannot  take  advantage 
of  the  protection  given  by  it.  It  is  submitted  too  that,  apart  from 
any  other  difficulty,  the  Literary  Copyright  Act  does  not  protect 
the  work  of  aliens,  although  the  learned  Judge  in  the  Court  below, 
in  whose  judgment  the  cases  on  this  point  are  mentioned,  has  come 
to  the  contrary  conclusion. 

[Meredith,  C.J.,  referred  to  Sir  Frederick  Pollock’s  opinion 
on  this  question  as  expressed  in  the  preface  to  volume  80  of  the 
Revised  Reports.] 

Another  difficulty  in  the  plaintiffs’  way  is  that  upon  the  proper 
construction  of  the  agreements  in  question  copyright  in  these  draw- 
ings is  vested  in  Gibson  while  the  registration  is  in  favour  of  Hen- 
derson: Petty  v.  Taylor,  [1897]  1 Ch.  465;  and,  even  if  the  proper 
construction  of  the  agreements  is  that  Henderson  became  entitled 
to  the  copyright,  title  in  the  present  plaintiffs  is  not  made  out, 
for  there  is  no  assignment  from  Henderson  to  Henderson  & Sons. 
The  reproductions  complained  of  were  made  from  unprotected 
material,  and  the  defendants  are  not  therefore,  in  any  event,  re- 
sponsible to  the  plaintiffs:  Lucas  v.  Cooke  (1880),  13  Ch.D.  872. 
The  judgment  is  wrong  in  form  in  directing  the  delivery  up  of 
plates  and  copies;  there  was  no  direction  to  this  effect. 

Hamilton  Cassels,  K.C.,  and  R.  S.  Cassels,  for  the  plaintiffs. 
The  learned  counsel  for  the  defendants  is  confusing  copyright  under 
the  Literary  Copyright  Act  and  copyright  under  the  Fine  Arts 
Copyright  Act.  It  is  on  the  former  Act,  and  on  the  former 
Act  alone,  that  the  plaintiffs  seek  to  base  their  case,  and  their 
rights  are  fully  supported  by  the  cases  decided  under  that  Act. 
Admittedly  a drawing  as  such  and  published  by  itself  can  be  pro- 
tected only  under  the  Fine  Arts  Act,  but  the  case  is  quite  different 
when  it  is  published  in  a book.  Each  number  of  a periodical, 
or  for  that  matter  of  a newspaper,  is  a book  within  the  meaning 
of  the  Act,  the  registration  whereof  may  be  effected,  and  such 
registration  is  sufficient  to  support  an  action  to  restrain  the  unlawful 
reproduction  of  any  material — drawings  or  letter-press — appearing 
in  the  number  in  question.  Separate  registration  of  each  article 
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or  drawing  is  not  essential.  That  this  is  so  appears  very  clearly 
from  such  cases  as  Bogue  v.  Houlston,  5 DeG.  & Sm.  267.  While 
there  is  in  principle  much  force  in  the  contention  that  drawings 
should  be  protected,  if  at  all,  under  the  Fine  Arts  Copyright  Act, 
the  authorities  are  the  other  way.  A very  wide  construction  has 
been  given  to  the  Literary  Copyright  Act,  and  it  has  been  re- 
peatedly held  that  drawings  forming  part  of  or  identified  with  a 
book  are  upon  registration  of  that  book  entitled  to  protection. 
See,  in  addition  to  the  cases  referred  to  in  the  judgment  below, 
Comyns  v.  Hyde  (1895),  72  L.T.  250,  43  W.R.  266. 

It  is  impossible  at  this  late  date  to  contend  successfully  that 
an  alien’s  work  does  not  obtain  protection  under  the  Literary  Copy- 
right Act.  There  is  nothing  in  that  Act  to  restrict  its  applicability, 
and  it  is  submitted  with  confidence  that  aliens  are  entitled  to  take 
the  benefit  of  its  provisions.  There  is  nothing  that  can  usefully  be 
added  to  what  is  said  on  this  point  by  the  learned  Judge  whose 
judgment  is  now  under  consideration.  But  the  learned  Judge 
was  wrong,  it  is  submitted,  in  not  holding  that  the  case  falls  in  the 
alternative  under  the  periodical  section,  and  that  the  British 
publisher  obtained  the  copyright  directly,  thus  making  of  no  im- 
portance the  question  of  alienage. 

There  is  no  weight  in  the  technical  objections  raised  by  the  de- 
fendants. The  agreements  shew  very  plainly  that  the  copyright  in 
these  drawings  was  to  vest  in  Henderson  with  only  a limited  license 
of  reproduction  to  Gibson;  and  there  is  nothing  in  the  objection  that 
there  is  no  transfer  from  Henderson  to  Henderson  & Sons.  The 
plaintiffs  rely  on  the  certificates  of  title  issued  from  Stationers’ 
Hall,  and  the  defendants  have  not,  as  they  were  bound  to  do  if 
they  wished  to  rely  on  it,  pleaded  the  objection  that  a transfer 
of  copyright  had  not  been  effected.  Nor  is  it  any  defence  that 
the  reproductions  complained  of  were  made  not  directly  from  the 
registered  books  but  from  other  reproductions.  Whether  repro- 
ductions are  authorized  or  piratical  makes  no  difference,  the  person 
copying  from  them  becomes  at  once  liable  to  the  proprietor  of  the 
copyright:  Cooper  v.  Stephens,  [1895]  1 Ch.  567;  Marshall  v.  Bull, 
85  L.T.  77;  Cate  v.  Devon  and  Exeter  Constitutional  Newspaper 
Co.,  40  Ch.D.  500.  Having  established  their  title,  the  plaintiffs 
are  entitled  as  a matter  of  course  to  an  order  for  delivery  up  of 
the  plates  and  copies.  The  judgment  in  this  respect  follows  the 
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ordinary  form.  No  objection  was  made  at  the  time  of  its  issue 
to  the  insertion  of  this  provision,  and  a demand  for  plates  and  copies 
was  made  before  action. 

Denton,  in  reply,  referred  to  Tuck  v.  Canton  (1882),  51  L.J. 
Q.B.  363. 

June  14.  The  judgment  of  the  Court  was  delivered  by  Mere- 
dith, C.J.: — Appeal  by  the  defendants  from  the  judgment  of 
Teetzel,  J.,  after  the  trial  of  the  action  before  him  sitting  without 
a jury  at  Toronto,  on  the  5th  day  of  February,  1906. 


I am  of  opinion  that  the  judgment  of  my  brother  Teetzel  is 
right  and  should  be  affirmed. 


That  the  effect  of  the  arrangements  between  the  respondents, 
Messrs.  Mitchell  and  Millar,  and  Mr.  Gibson,  was  to  vest  in  the 
respondents  the  property,,  or  as  it  is  sometimes  called  the  common 
law  right  to  copyright,  in  the  drawings  which  were  produced  by 
Mr.  Gibson  for  the  respondents,  does  not,  in  my  opinion,  admit 
of  any  doubt.  Apart  from  the  right  of  the  respondents  arising 
from  the  employment  and  payment  by  them  of  Mr.  Gibson  for  his 
services  in  the  preparation  of  the  drawings,  the  agreements  ex- 
pressly provide  that  the  respondents  shall  have  the  right  to  copy- 
right them  “ in  such  name  or  names’ ’ as  they  may  see  fit  (see 
agreement  of  the  16th  November,  1899). 

It  is  also  clear,  I think,  that  this  common  law  right  was  by  the 
agreements  between  the  respondents  and  James  Henderson  validly 
transferred  by  the  respondents  to  Henderson  for  the  purpose  of  the 
reproduction  by  him  of  the  drawings  and  letter-press  as  they  were 
to  appear  in  the  respondents’  publication  “Life,”  in  Henderson’s 
periodical  called  “The  Comic  Pictorial  Sheet,”  the  publication 
in  both  periodicals  being  simultaneous,  the  former  in  New  York 
and  the  latter  in  London,  and  by  the  agreement  of  the  16th 
November,  1899,  Mr.  Gibson  recognized  and  confirmed  this  right 
of  Henderson  under  his  agreement  with  the  respondents. 

The  drawings  which  are  alleged  to  have  been  pirated  by  the 
appellants  were  prepared  by  Gibson  under  the  provisions  of  these 
agreements,  and  were  first  published  in  America  by  the  respondents 
in  their  periodical  “Life,”  and  appeared  simultaneously  in  England 
and  America,  if  not  a few  hours  earlier  in  England,  in  Henderson’s 
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periodical  “The  Comic  Pictorial  Sheet,”  which  was  the  first  pub- 
lication of  them  in  the  British  dominions. 

Henderson  was,  in  my  opinion,  an  assign  of  the  author  of  these 
drawings,  within  the  meaning  of  sec.  3 of  the  Copyright  Act,  4 
& 5 Viet.  ch.  45  (1842),  and  the  “Comic  Pictorial  Sheet”  was  a book 
within  the  meaning  of  that  section  (see  sec.  2),  and  it  follows  that 
under  the  provisions  of  sec.  3 he  became  entitled  to  statutory 
copyright  in  the  drawings  as  part  of  his  book:  Maple  <&  Co.  v. 
Junior  Army  and  Navy  Stores,  21  Ch.D.  369;  Comyns  v.  Hyde, 
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72  L.T.  250. 


It  was  contended  by  Mr.  Denton  that  statutory  copyright  in 
drawings  was  regulated  by  25  & 26  Viet.  ch.  68  (1862),  and  not 
by  the  Act  of  1842;  but  Maple  & Co.  v.  Junior  Army  and  Navy 
Stores  shews  that,  while  that  may  be  so  as  regards  drawings  sim- 
pliciter,  when  drawings  form  part  of  a book  they  come  within 
the  provisions  of  the  Act  of  1842. 

It  was  also  argued  by  Mr.  Denton  that,  even  if  that  be  the  case, 
drawings  are  protected  only  as  forming  part  of  a book,  and  that 
if  not  entitled  to  copyright  as  drawings  simpliciter,  any  one  may 
reproduce  them,  and  that  the  appellants,  having  'copied  from  a 
set  of  Mr.  Gibson’s  drawings  published  in  the  British  dominions, 
had  not  infringed  the  respondents’  copyright. 

Bradbury  v.  Hotten,  L.R.  8 Ex.  1,  is,  however,  a clear  authority 
against  the  proposition  of  the  learned  counsel,  for,  as  in  that  case 
the  caricatures  in  “Punch,”  which  the  defendants  had  republished 
for  the  same  purpose  as  they  were  originally  published,  namely, 
to  excite  the  amusement  of  his  readers,  so  in  this  case  the  purpose 
of  the  publication  in  the  “Comic  Pictorial  Sheet”  and  that  by  the 
appellants  was  the  same. 

Mr.  Denton  likened  the  case  to  that  of  an  engraving  from  a 
picture,  the  engraving  being  protected  by  copyright,  and  argued 
that  as  in  such  a case  it  is  no  infringement  of  the  engraver’s  copy- 
right to  make  another  engraving  from  the  same  picture,  so  in  this 
case  it  was  not  an  infringement  to  make  a copy  from  the  original 
drawing  or  from  a copy  of  it  published  by  the  artist  himself.  The 
cases  are,  however,  entirely  different.  In  the  case  of  the  engraving 
there  is  no  copyright  in  anything  but  the  engraving,  while  in  such 
a case  as  this,  the  drawings  form  part  of  a book,  every  part  of 
whifh  is  protected  by  copyright,  and  by  sec.  15  of  the  Act  of  1842, 
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the  printing  of  any  book,  which  includes,  according  to  the  definition 
of  book  given  in  sec.  2,  every  part  of  it,  and  therefore  illustrations 
in  it,  is  an  infringement  of  the  copyright  in  the  book : Cate  v.  Devon 
and  Exeter  Constitutional  Newspaper  Co.,  40  Ch.  D.  500,  at  pp. 
505-6;  Copinger  on  Copyright,  4th  ed.,  pp.  193-4. 

Objection  was  taken  to  the  respondents’  title  to  the  copyright 
which  they  claim  to  have  acquired  by  re-assignment  from  Hender- 
son. It  was  said  that  an  assignment  from  Henderson  to  James 
Henderson  & Sons,  who  are  the  immediate  assignors  of  the  re- 
spondents, was  not  shewn  to  have  been  made.  To  this  objection 
there  are  two  answers:  first,  that  there  is  nothing  to  impeach 

the  primd  facie  right  shewn  by  the  certificate  of  the  registering 
officer  appointed  by  the  Stationers’  Company  put  in  at  the  trial; 
and  the  other,  that  if,  as  was  practically  conceded  to  be  the  fact, 
Henderson  was  a member  of  the  firm  of  James  Henderson  & Sons, 
the  assignment  from  the  firm  operated  to  pass  his  right  in  the  copy- 
right. 

I entirely  agree  in  the  view  of  my  brother  Teetzel  that  the 
objection  that  Gibson  was  an  alien  is  not  entitled  to  prevail,  and 
have  nothing  to  add  to  what  he  has  said  as  supporting  that  view, 
except  to  point  out  that  since  my  learned  brother’s  judgment  was 
given  there  has  been  added  to  the  mass  of  opinion  supporting  it 
the  opinion  of  a distinguished  legal  author  and  commentator  (Sir 
Frederick  Pollock).  See  preface  to  volume  80,  Revised  Reports. 

An  objection  was  taken  to  the  form  of  the  judgment  which 
has  been  entered;  the  contention  of  the  appellants  being  that, 
inasmuch  as  they  had  made  the  copies  in  respect  of  which  the 
action  is  brought  before  the  respondents  were  registered  as  pro- 
prietors of  the  copyright,  the  judgment  should  not  have  required 
the  delivery  up  of  the  infringing  copies. 

The  objection  is  not  taken  in  the  notice  of  appeal,  but  if  open 
is  not,  in  my  opinion,  well  taken. 

Section  23  of  the  Act  of  1842  entitles  the  respondents  to  that 
relief:  Isaacs  v.  Fiddemann  (1880),  49  L.J.  Ch.  412;  Boosey  v. 
Whight  No.  2 (1899),  81  L.T.  265. 

The  appeal  is  dismissed  with  costs. 


E.  B.  B. 
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[DIVISIONAL  COURT.] 


Black  v.  Ellis. 


D.  C. 
1906 


Pleading — Statement  of  Claim — Frivolous  or  Vexatious  Action — Municipal  March  28. 

Corporation — Contract  for  Purchase  of  Plant — Allegations  Against  Mayor — May  30. 

Alteration  in  Contract — Ratification  by  Council — Injunction — Con.  Rule 
261 — Amendment. 

Under  Con.  Rule  261,  an  order  to  stay  an  action  or  to  strike  out  a statement 
of  claim  as  disclosing  no  reasonable  cause  of  action  will  only  be  granted  in 
the  clearest  case. 

A statement  of  claim  in  an  action  by  the  plaintiff,  on  behalf  of  himself  and 
the  other  ratepayers  of  a city,  alleged  that  an  agreement  was  entered  into 
on  the  17th  July,  1905,  by  the  city  with  an  electric  light  company,  and 
which  was  duly  authorized  by  by-law, whereby  the  city  were  to  acquire  for 
$200,000  the  company’s  plant,  together  with  supplies  up  to  $3,000  not  con- 
verted into  plant  ; but  that  the  defendant,  the  mayor,  without  any  autho- 
rity, altered  the  agreement,  by  inserting  after  the  word  “ supplies  ” the 
words  “ on  the  30th  of  April,”  the  effect  of  which  was  to  deprive  the 
municipal  corporation  of  a large  amount  of  supplies.  Motions  made  by 
the  several  defendants  to  strike  out  the  statement  of  claim  as  disclosing  no 
reasonable  cause  of  action,  and  to  stay  or  dismiss  the  action  as  frivolous 
and  vexatious,  were  dismissed. 

It  is  not  essential  in  such  an  action  to  allege  fraud  ; but  there  should  be  an 
allegation  of  a refusal  by  the  corporation  to  bring  an  action  ; and  where, 
with  knowledge  of  the  alleged  alteration,  the  corporation  had  allowed  six 
months  to  elapse  without  taking  proceedings,  and  as  a defence  to  the  action 
a resolution  of  the  Council  was  produced,  authorizing  such  defence,  which, 
it  was  claimed,  amounted  to  acquiescence  and  ratification  on  the  corpora- 
tion’s part,  this  was  held  to  constitute  evidence  of  such  refusal,  and  the 
defendant  was  allowed  to  amend,  so  as  to  specially  allege  it. 

Semble,  ratification  of  the  act  alleged  would,  under  the  circumstances,  con- 
stitute a breach  of  trust  on  the  part  of  the  corporation. 


An  action  was  brought  by  the  plaintiff  as  a ratepayer  of  the 
city  of  Ottawa,  on  behalf  of  himself  and  all  other  ratepayers 
against  the  defendant  Ellis,  who  was  the  mayor  of  the  city  of 
Ottawa,  the  Consumers’  Electric  Company  who  were  the  owners 
of  an  electric  lighting  plant  which  the  city  of  Ottawa  sought  to 
acquire,  the  liquidator  of  the  said  Company,  and  the  municipal 
corporation  of  the  city  of  Ottawa. 

Three  motions  were  made  by  the  several  defendants  to 
strike  out  the  statement  of  claim  in  this  action  on  the  ground 
that  it  disclosed  no  reasonable  cause  of  action,  and  that  the 
action  was  frivolous  and  vexatious,  and  to  stay  such  action  or  to 
dismiss  it;  and  a supplemental  motion  was  made  by  the 
defendants,  the  liquidator  of  the  Consumers’  Company,  to  strike 
out  paragraph  15  of  the  statement  of  claim  for  prolixity. 
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A.  E.  Fripp,  for  the  defendants,  the  corporation  of  city  of  Ottawa. 
Glyn  Osier,  for  the  defendant,  the  liquidator  of  the  Con- 
sumers’ Electric  Company. 

R.  G.  Code,  for  the  defendant  Ellis. 

Latchford,  K.C.,  for  the  plaintiff. 


March,  28.  Anglin,  J.: — The  plaintiff  alleges  that,  at  a 
meeting  of  the  council  of  the  corporation  of  the  city  of  Ottawa, 
held  on  the  17th  July,  1905,  a definite  agreement  was  reached 
with  the  Consumers’  Company  by  which  the  corporation  was 
to  acquire,  for  the  sum  of  $200,000,  the  plant  of  the  company 
as  it  then  stood  in  the  city,  and  in  addition,  supplies  not 
converted  into  plant  then  in  the  possession  of  the  company, 
to  the  value  of  $3,000;  that  a by-law  authorizing  the  making 
of  such  agreement,  which  had  been  previously  twice  read,  was  then 
read  a third  time  and  passed,  and  the  mayor  was  authorized  to 
execute  such  agreement,  which  was  set  out  as  a schedule  to  the 
by-law.  The  plaintiff  further  alleges  that  the  mayor  on  the  follow- 
ing day  executed  a materially  different  agreement,  which,  he  charges, 
has  if  binding  the  effect  of  depriving  the  city  of  Ottawa  of  its  right 
to  the  $3,000  worth  of  supplies,  and  may  also  render  the  city  liable 
to  pay  the  company  a further  sum  of  $3,771.79.  The  alleged  altera- 
tion consisted  in  the  insertion,  after  the  word,  “whatsoever”  in 
the  phrase,  “supplies  of  every  kind  and  description  whatsoever 
up  to  the  value  of  $3,000,”  of  the  words,  “on  hand  on  the  30th 
April,  1905.  ” The  company  had,  between  the  30th  April  and  the 
17th  July,  converted  into  “plant”  a large  quantity  of  what  were 
“supplies”  at  the  former  date.  The  value  of  these,  the  liquidator 
claims,  amounted  to  $6,771.79.  It  was  stated  at  bar,  upon  evidence 
contained  in  examinations  had  upon  the  present  motions,  that, 
after  executing  the  agreement  in  its  altered  form,  the  defendant 
Ellis  caused  the  cheque  of  the  municipal  corporation  for  the  entire 
sum  of  $200,000  to  be  handed  over  to  the  Consumers’  Company, 
without  receiving  any  supplies  whatever  other  than  what  had 
been  so  converted  into  plant.  This  allegation  is  not  made  in  the 
statement  of  claim.  It  is  further  alleged  that  the  company  refuse 
to  recognize  any  right  in  the  city  to  demand  or  obtain  any  “sup- 
plies” from  them,  and  make  a claim  upon  the  city  for  the  sum  of 
$3,771.79,  being  the  value  of  supplies,  over  $3,000  worth,  converted 
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into  plant  between  the  30th  April  and  17th  July,  and  this  claim, 
the  plaintiff  alleges,  is,  upon  the  true  construction  of  the  agree- 
ment as  executed  by  the  mayor,  well  founded. 

The  plaintiff  claims  a declaration  that  the  document  executed 
by  the  mayor  is  not  the  agreement  of  the  municipal  corporation, 
and  that  the  alteration  by  the  mayor  was  material  and  wrongful, 
and  a breach  of  duty  for  which  the  mayor  is  answerable  in  damages 
to  the  ratepayers;  a judgment  declaring  the  nullity  of  such  docu- 
ment and  ordering  its  cancellation,  and  requiring  the  mayor  to 
execute  an  agreement  in  the  form  authorized  by  council,  and  an 
injunction  against  payment  of  the  sum  of  $3,771.79,  or  any  other 
sum  by  the  municipal  corporation  to  the  liquidator  of  the  Con- 
sumers’ Company;  a personal  judgment  against  the  defendant 
Ellis  for  $3,000,  to  be  paid  to  the  corporation  of  the  city  of  Ottawa; 
and  a declaration  that  the  plaintiff  as  a ratepayer  has  been  injured 
and  damnified  by  the  mayor’s  alleged  breach  of  duty,  and  that 
plaintiff,  on  behalf  of  himself  and  all  other  ratepayers,  is  entitled 
to  recover  $3,000  as  damages  for  such  breach  of  duty  and  wrongful 
acts  of  the  defendant  Ellis. 

At  the  conclusion  of  the  argument,  I expressed  the  opinion 
that,  if  the  plaintiff  had  any  status  to  maintain  this  action,  it  should 
not  be  stayed  or  dismissed  as  frivolous  or  vexatious,  and  that  the 
alleged  prolixity  of  the  15th  paragraph  of  the  statement  of  claim 
could  be  more  conveniently,  and  in  this  case  quite  adequately, 
dealt  with  in  the  taxing  office.  To  that  opinion  I adhere. 

Without  at  all  determining  what,  upon  the  true  construction 
of  the  document  actually  executed,  is  the  effect  of  the  insertion 
of  the  alleged  unwarranted  words — “on  hand  on  the  30th  April, 
1905” — it  seems  to  me  reasonably  clear  that,  if  these  words  give 
to  that  document  the  effect  asserted  by  the  Consumers’  Electric 
Company,  and  affirmed  by  the  plaintiff,  and,  if  the  agreement 
actually  made  by  the  council  be  what  the  plaintiff  alleges,  the  altera- 
tion effected  is  most  material,  and  entails  a loss  to  the  municipality 
of  at  least  $3,000,  or,  if  the  estimate  of  the  Consumers’  Company 
as  to  the  value  of  supplies  put  into  plant  after  April  30th  be  correct, 
of  $6,771.79.  If  the  plaintiff  has,  as  a ratepayer  suing  on  behalf 
of  himself  and  other  ratepayers,  a right  to  maintain  an  action  to 
protect  the  municipality  against  such  a loss,  his  proceedings  cer- 
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tainly  should  not  be  burked  on  the  ground  of  frivolity  and  vexa- 
tiousness. 

The  defendants  contend  that,  in  so  far  as  it  is  sought  to  control 
the  action  of  an  officer  of  the  municipal  corporation  and  to  compel 
payment  of  moneys  by  him  to  which  the  municipal  corporation 
itself  is  entitled  (if  there  be  any  liability  on  the  part  of  its  officer), 
the  plaintiff,  suing  as  he  does,  cannot  maintain  this  action;  that, 
at  all  events,  he  cannot  do  so  without  alleging  and  proving  that 
the  municipal  corporation  has  refused  to  bring  such  an  action  or 
otherwise  to  protect  the  interests  of  the  municipality  in  the  premises; 
that  the  acts  of  the  mayor  being  capable  of  ratification  by  the 
municipal  corporation  through  its  council,  no  action  lies  by  a rate- 
payer qua  corporator  in  respect  of  it ; and  that  the  acts  complained 
of  have  in  fact  been  acquiesced  in  and  ratified  by  the  council, 
and  must  therefore  now  be  treated  as  if  originally  authorized. 

For  the  purposes  of  the  present  applications,  the  plaintiff’s 
allegations  of  fact  must  be  taken  to  be  true,  just  as  they  would 
have  been  upon  a demurrer. 

Excepting  that  the  plaintiff  does  not  here  charge  that  the  mayor 
acted  fraudulently  and  for  his  own  personal  profit,  the  analogy 
between  the  present  case  and  Paterson  v.  Bowes  (1853),  4 Gr.  170, 
is  in  many  respects  very  close.  An  allegation  of  such  fraud  does 
not  seem  to  me  to  be  essential  to  the  plaintiff’s  cause  of  action. 
In  substance  he  alleges  an  illegal  and  unauthorized  application 
of  funds  of  the  municipality  by  the  mayor — an  expenditure  for 
which  the  municipality  has  received  no  consideration.  No  doubt 
the  municipal  corporation  would  itself  be  entitled  to  maintain 
the  present  action  in  respect  of  most  of  the  relief  which  the  plaintiff 
seeks;  and,  unless  it  should  be  unwilling  and  refuse  to  sue,  no 
ratepayer  can  bring  such  action.  The  plaintiff  has  not  in  his 
statement  of  claim  alleged  such  unwillingness  or  refusal,  as  he  no 
doubt  should  have  done,  and,  under  the  strict  practice  of  olden 
days,  his  pleadings  would  be  held  demurrable  (see,  however,  Blaikie 
v.  Staples  (1867),  13  Gr.  67,  69).  But  he  comes  into  court  shewing 
knowledge  by  the  corporation  for  at  least  six  months  of  the  alleged 
illegalities,  and  no  action  taken.  He  is  met  upon  these  motions 
by  the  contention  of  counsel  for  the  defendants  that  the  city  council 
has  ratified  and  acquiesced  in  the  mayor’s  acts  and  stands  by  them, 
and,  in  support  of  this  contention,  the  learned  counsel  produces 
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a resolution  of  the  council  instructing  him  to  defend  the  action 
upon  these  grounds.  Nothing,  therefore,  is  lacking  except  a formal 
allegation  of  the  unwillingness  and  refusal  of  the  council  to  sue, 
and  this  the  plaintiff  should  be  and  will  be  allowed  to  supply  by 
amendment  of  his  statement  of  claim.  Upon  this  amendment 
being  made,  on  the  authority  of  Paterson  v.  Bowes  ( ubi  sup.), 
the  objection  that  this  action  would  only  lie  in  the  name  of  the 
municipal  corporation,  must  be  overruled.  See,  too,  Crampton 
v.  Zabriskie  (1879),  101  U.S.  601,  609;  Dillon  on  Municipal  Cor- 
porations, 4th  ed.,  pp.  1103  to  1119;  Baxter  v.  Kerr  (1876),  23  Gr. 
367,  and  Kirby  v.  Bowbier  there  cited;  and  West  Gwillimbury  v. 
Hamilton  & North  Western  R.W.  Co.  (1876),  23  Gr.  383. 

If  the  plaintiff's  allegations  are  true — as  they  must  on  these 
motions  be  assumed  to  be — the  payment  of  $3,000,  part  of  the 
$200,000,  was  without  consideration.  It  wrould  be  a distinct 
breach  of  trust  on  the  part  of  the  municipal  council  to  attempt  to 
ratify  such  a payment.  It  is  illegal  and  incapable  of  ratification. 
If,  as  the  plaintiff  alleges,  there  was  a valid  and  enforceable  bargain 
sanctioned  by  by-law  for  the  acquisition  of  the  Consumers’  plant, 
as  it  existed  on  the  17th  July,  for  the  sum  of  $197,000,  the  muni- 
cipal council  could  not,  by  ratification,  or  in  any  other  way,  validate 
a transaction  purporting  to  have  been  carried  out  under  that  by-law, 
involving  the  payment  for  that  same  plant  of  $200,000,  or,  perhaps, 
of  $203,771.79  out  of  the  municipal  funds.  As  to  all  in  excess  of 
the  $197,000,  the  payment  would  be  without  consideration  and 
in  breach  of  trust.  Neither,  therefore,  in  the  contention  that  the 
execution  by  the  mayor  of  the  impeached  document  and  the  pay- 
ment of  the  $200,000  were  susceptible  of  ratification,  nor  in  their 
alleged  ratification,  do  I find  anything  which  would  justify  me  in 
giving  effect  to  the  defendants’  motions. 

As  to  the  claim  for  an  injunction  to  prevent  payment  to  the. 
Consumers’  Company  of  the  further  sum  of  $3,771.79  or  of  any 
further  sum — assuming  that  the  plaintiff  will  at  the  trial  make 
out  a case  entitling  him  to  such  relief — I see  no  reason  why  he  may 
not  maintain  this  action  against  the  defendants,  the  municipal 
corporation. 

Finally,  it  should  be  pointed  out  that  these  motions  are  made 
under  Consolidated  Rule  261.  In  many  cases  it  has  been  held 
that  to  stay  an  action  as  not  maintainable  or  to  strike  out  a state- 
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ment  of  claim  on  the  ground  that  it  discloses  no  reasonable  cause 
of  action,  is  only  justifiable  in  the  clearest  cases.  When  mature 
and  careful  consideration  is  required  to  determine  whether  a reason- 
able cause  of  action  is  presented,  the  pleading  is  certainly  not  so 
obviously  bad  that  it  should  be  thus  summarily  stricken  out : Brophy 
v.  Royal  Victoria  Ins.  Co.  (1901),  2 O.L.R.  651  at  p.  655;  Christy  v. 
Ion  Specialty  Co.  (1898),  18  C.L.T.Occ.  Notes  85. 

The  motions  will  therefore  be  dismissed.  In  amending  his 
statement  of  claim  the  plaintiff  should  consider  whether  he  should 
not  amend  his  style  of  cause  so  as  to  confine  the  plaintiffs  to  rate- 
payers other  than  the  defendant  Ellis:  see  Morrow  v.  Connor 

(1886),  11  P.R.  423,  at  p.  425.  He  may  do  so,  if  so  advised,  and 
may  also  add  any  allegations  which  he  deems  warranted  by  the 
evidence  obtained  upon  the  present  motions.  Time  for  defences 
will  be  extended  until  eight  days  have  elapsed  after  such 
amendments  shall  have  been  made. 

The  costs  of  these  motions  will  be  costs  in  the  cause  to  the 
plaintiff  as  of  one  motion. 


On  May  30th,  1906,  the  defendant  appealed  to  the  Divisional 
Court,  composed  of  Fai.conbridge,  C.J.K.B.,  Magee  and  Mabee, 
JJ.,  the  same  counsel  appearing,  when  the  appeal  was  dismissed 
with  costs. 


G.  F.  H. 
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[ANGLIN,  J.] 

In  re  Rodney  Casket  Company. 

Company — Winding-up — Petition  for — Service  on  Assignee  for  Creditors — 
Agent  of  Company — R.S.C.  1886,  ch.  129,  sec.  8 — Con.  Rule  159. 

Service  of  a petition  for  a winding-up  order  on  an  assignee  for  creditors  of  a 
company  is  not  service  upon  the  company  as  required  by  sec.  8 of  the 
Winding-up  Act,  R.S.C.  1886,  ch.  129,  such  assignee  not  being  an  agent  of  the 
company  for  the  purposes  of  such  service  within  Con.  Rule  159,  at  any  rate 
when  the  president  and  directors  are  readily  accessible,  and  have  given  no 
. express  authority  to  the  assignee  to  accept  such  service. 

This  was  a petition  for  a winding-up  order,  and  was  heard  before 
Anglin,  J.;  in  Chambers,  on  September  7th,  1906. 

G.  M.  Clark,  for  the  petitioners. 

R.  C.  H.  Cassels,  for  the  assignee  for  creditors  and  for  nine 
creditors. 

September  8.  Anglin,  J. : — Creditors’  petition  for  a winding-up 
order.  The  company  has  made  an  assignment  for  benefit  of  credi- 
tors to  one  Hugill.  Service  of  the  petition  has  been  effected  only 
upon  the  assignee.  Mr.  Cassels  objects  that  this  is  not  service  upon 
the  company  as  required  by  sec.  8 of  the  Dominion  Winding-up  Act, 
R.S.C.  1886,  ch.  129,*  and  also  opposes  the  application  as  contrary 
to  the  wishes  of  creditors  holding,  as  he  states,  three-quarters  of 
the  total  claims  against  the  company.  Mr.  Clark  supports  the 
service  on  the  assignee,  urging  that  he  is  an  agent  of  the  company 
within  the  meaning  of  Con.  Rule  159,  which  he  contends  applies 
to  proceedings  under  the  Winding-up  Act. 

In  my  opinion  service  upon  the  assignee  is  not  service  upon  the 
company  as  required  by  the  statute.  Although  in  the  present 
instance  the  views  of  the  assignee  are  said  to  accord  entirely  with 
those  of  the  directors  of  the  company,  many  cases  may  arise  in 
which  this  will  not  be  the  position.  The  company  is  entitled  to 
: notice,  and  to  be  represented  and  heard  upon  the  petition.  To 
j hold  service  on  an  assignee  for  benefit  of  creditors  to  be  a good 

* Section  8:  When  a company  becomes  insolvent,  a creditor  for  the  sum 
of  at  least  $200  may,  after  four  days’  notice  of  the  application  to  the  company, 
I apply  by  petition  . . . for  a winding-up  order. 
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service  upon  the  company  might  in  many  instances  deprive  the 
company  of  this  important  right. 

It  is  said  that  the  directors  gave  the  assignee  “instructions 
to  act  for  them  and  for  the  company  and  to  carry  on  the  business 
of  the  company,”  and  that  they  resigned  their  offices  immediately  | 
after  the  execution  of  the  deed  of  assignment. 

The  unaccepted  resignation  of  the  directors  is  ineffective  to  i 
denude  them  of  their  character  and  responsibilities  as  officers  of 
the  company.  Their  alleged  instructions  to  the  assignee  fall  far 
short  of  an  authority  to  him  to  accept  service  for  or  to  represent 
the  company  in  winding-up  proceedings  which  if  successful  will 
terminate  his  functions  as  assignee. 

It  would,  I think,  be  straining  Rule  159*  much  beyond  anything 
contemplated  by  its  framers  were  this  assignee  to  be  held  an  agent 
service  upon  whom  would  be  service  upon  the  company,  notwith- 
standing the  fact  that  its  president  and  directors  are  admitted 
to  be  readily  accessible  and  easily  to  be  served. 

Upon  this  ground  I must  refuse  the  petition  with  costs,  which 
I shall  fix  at  the  sum  of  five  dollars. 


* 159.  Where  a corporation  is  a party  to  a cause  or  matter. 

(а)  A writ  of  summons  or  other  document  by  which  the  cause  or  matter 
is  commenced,  and, 

(б)  In  the  absence  of  the  appearance  of  the  corporation  by  solicitor,  all 
papers  and  proceedings  in  the  case  or  matter  before  the  final  judgment  or 
order  therein,  may  be  served  on  . . . the  Cashier,  Treasurer  or  Secretary, 
Clerk  or  Agent  of  such  corporation,  or  of  any  branch  or  agency  thereof  in  , 
Ontario  . . . 


A.  H.  F.  L. 
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[IN  CHAMBERS.  ] 

Rex  v.  Ferguson. 

Criminal  Law — Procedure — Prosecution  under  Ontario  Act — Application  to 

Police  Magistrate  by  Attorney-General  to  State  Case — Time — Criminal  Code 

— Ontario  Statutes. 

Section  900  of  the  Criminal  Code  is  now  available  for  the  review  of  all  summary- 
convictions  under  Ontario  law,  by  virtue  of  the  amendment  to  R.S.O.  1897, 
ch.  90,  by  1 Edw.  VII.  ch.  13,  sec.  2 (O.) 

An  application  to  a magistrate  to  state  a case  in  regard  to  a prosecution  under 
an  Ontario  statute  need  not  be  made  within  the  time  limited  by  R.S.O. 
1897,  ch.  90,  sec.  9,  which  applies  only  to  appeals  to  the  general  sessions, 
but  should  be  made  within  a reasonable  time,  no  time  being  limited  by 
sec.  900,  and  no  rules  having  been  made  under  sec.  533  of  the  Code. 

Motion  by  the  Attorney-General  for  Ontario  for  an  order 
requiring  the  police  magistrate  for  the  city  of  St.  Thomas  to  state 
a case  for  the  consideration  of  the  High  Court.  The  facts  are 
stated  in  the  judgment. 

The  motion  was  heard  by  Boyd,  C.,  in  Chambers,  on  the  18th 
September,  1906. 

J.  R.  Cartwright,  K.C.,  for  the  Attorney-General. 

J.  B.  Davidson,  for  the  defendant. 

September  19.  Boyd,  C. : — The  defendant,  being  charged  with 
a breach  of  duty  under  the  Ontario  Factories  Act,  was,  after  hearing 
before  the  police  magistrate  of  St.  Thomas,  discharged  on  the  14th 
February,  1906.  On  the  1st  March  an  application  was  made  to 
the  magistrate  on  behalf  of  the  Attorney-General  for  Ontario  to 
state  a case  for  the  consideration  of  the  High  Court  of  Justice 
under  sec.  900  of  the  Criminal  Code.*  This  section  of  the  Code  has 

*900.  In  this  section  the  expression  “the  court”  means  and  includes 
any  superior  court  of  criminal  jurisdiction  for  the  province  in  which  the  pro- 
ceedings herein  referred  to  are  carried  on. 

2.  Any  person  aggrieved,  the  prosecutor  or  complainant  as  well  as  the 
defendant,  who  desires  to  question  a conviction,  order,  determination  or 
other  proceeding  of  a justice  under  this  part,  on  the  ground  that  it  is  erroneous 
in  point  of  law,  or  is  in  excess  of  jurisdiction,  may  apply  to  such  justice  to 
state  and  sign  a case  setting  forth  the  facts  of  the  case  and  the  grounds  on 
which  the  proceeding  is  questioned,  and  if  the  justice  declines  to  state  the  case 
may  apply  to  the  Court  for  an  order  requiring  the  case  to  be  stated. 

3.  The  application  shall  be  made  and  the  case  stated  within  such  time 
and  in  such  manner  as  is,  from  time  to  time,  directed  by  rules  or  orders  under 
section  533  of  this  Act. 

5.  If  the  justice  is  of  opinion  that  the  application  is  merely  frivolous, 
but  not  otherwise,  he  may  refuse  to  state  a case,  and  shall  on  the  request  of 
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now  been  made  available  for  the  review  of  all  summary  convictions 
under  Ontario  law,  by  virtue  of  the  amendment  made  of  R.S.O. 
1897,  ch.  90,  as  contained  in  1 Edw.  VII.  ch.  13,  sec.  2 (0.),f  which 
was  apparently  intended  to  obviate  the  difficulty  raised  in  Regina 
exjel.  Brown  v.  The  Robert  Simpson  Co.  (1896),  28  O.R.  231. 

The  only  objection  now  made  is  that  the  application  to  state 
a case  should  have  been  made  within  ten  days  after  the  dismissal, 
This  is  based  upon  an  application  of  the  time  limit  fixed  in  R.S.O. 
1897,  ch.  90,  sec.  9,J  to  the  method  of  appeal  or  review  by  way  of 
case  stated.  In  terms,  however,  that  section  applies  only  to  appeals 
to  the  general  sessions,  whereas  the  provision  in  the  Criminal  Code 
as  to  case  stated  to  the  High  Court  has  no  such  limitation  of  time, 
but  provides  that  the  application  shall  be  made  and  the  case  stated 
within  such  time  and  in  such  manner  as  is  directed  by  rules  under 
sec.  533  of  the  Code.  No  such  rules  have  been  passed,  and  the 
result  is  that  the  matter  should  be  prosecuted  in  a reasonable  time. 

The  difficulty  raised  by  the  magistrate  as  to  the  effluxion  of 
time  does  not  appear  to  be  one  that  should  deprive  the  Attorney- 
General  of  the  right  given  him  by  the  Criminal  Code,  sec.  900, 
sub-sec.  5.  The  order  should,  therefore,  go  for  the  statement  of 
the  case  forthwith.  No  costs. 


the  applicant  sign  and  deliver  to  him  a certificate  of  such  refusal;  provided 
that  the  justice  shall  not  refuse  to  state  a case  where  the  application  for  that 
purpose  is  made  to  him  by  or  under  the  direction  of  Her  Majesty’s  Attorney- 
General  of  Canada,  or  of  any  province. 


t Section  8 of  the  Ontario  Summary  Convictions  Act,  R.S.O.  1897,  ch. 
90,  as  amended  by  1 Edw.  VII.  ch.  13,  sec.  2 (O.),  reads:  “In  case  an  appeal 
lies  to  the  general  sessions  of  the  peace  from  a conviction  or  order  made,  as 
aforesaid,  under  the  authority  of  a statute  of  the  Legislature  of  Ontario  or 
other  statute  or  law  in  force  in  the  Province  of  Ontario,  and  relating  to  matters 
within  the  legislative  authority  of  the  Legislature,  the  practice  and  proceedings 
on  the  appeal  and  preliminary  thereto,  and  otherwise  in  respect  thereof, 
including  the  practice  and  procedure  as  to  the  statement  of  a case  for  the  opinion 
of  the  Court,  save  as  is  herein  otherwise  expressed,  shall  be  the  same  as  the 
practice  and  proceedings  under  the  statutes  of  the  Dominion  of  Canada  then 
in  force,  on  an  appeal  to  the  general  sessions  of  the  peace,  made  under  the 
authority  of  a statute  of  Canada;  . . . 

I 9. — (1)  Where  an  appeal  lies  to  the  general  sessions  of  the  peace  from 
a conviction  or  order  made  by  a justice  of  the  peace,  or  by  a police  or  stipen- 
diary magistrate,  under  the  authority  of  any  statute  in  force  in  Ontario,  and 
relating  to  matters  within  the  legislative  authority  of  the  Legislature  of 
Ontario,  the  notice  of  appeal  may  be  given  within  ten  days  after  the  conviction 
or  order. 


E.  B.  B. 
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[IN  THE  COURT  OF  APPEAL.] 


Gloster  y.  Toronto  Electric  Light  Co.  et  al.  C.A. 

1906 

Nuisance — Electric  Wire — Proximity  to  Highway — Injury  to  Infant — Neglect 

of  Duty — Evidence  for  Jury.  June  1 

The  wires  of  the  defendant  company  were  strung  upon  poles  across  a ravine, 
which  was  private  property,  parallel  and  at  least  fourteen  inches  from  a 
bridge  forming  a highway.  The  plaintiff,  a boy  of  eight  years,  who  was 
crossing  the  bridge  or  playing  thereon,  pushed  his  arm  through  an  opening 
in  the  lattice  work  of  the  railing  of  the  bridge,  and  touched  a wire.  The 
insulation  being  imperfect,  the  boy’s  hand,  where  it  had  touched  the  wire, 
and  his  head,  which  touched  part  of  the  iron  work  of  the  railing,  were 
burnt.  The  wire  was  at  such  a distance  that  it  could  not  be  touched  ac- 
cidentally by  any  one  merely  passing  over  or  standing  on  the  bridge  or 
at  the  railing,  or  who  was  looking  through  or  over  the  railing,  or  without 
intending  to  touch  it,  or  without  deliberately  reaching  out  through  the 
railing  as  far  as  the  wire,  and  there  was  no  evidence  that  there  was  anything 
of  a character  likely  to  entice  or  induce  children  to  play  with  it  or  put  their 
hands  upon  it: — 

Held,  that  there  was  no  evidence  upon  which  the  jury  could  reasonably  have 
found  that  the  electric  wire  was  a nuisance  to  those  lawfully  using  the 
highway,  or  that  there  was  any  neglect  of  duty  on  the  part  of  the  defendant 
company  to  the  public  which  could  render  them  liable  to  the  plaintiff. 

Judgment  of  Teetzel,  J.,  reversed. 


Appeal  by  the  defendants  the  Toronto  Electric  Light  Company 
from  the  judgment  of  Teetzel,  J.,  in  favour  of  the  plaintiffs,  upon 
the  findings  of  a jury. 

The  action  was  brought  by  Francis  Gloster,  an  infant,  by  his 
father  and  next  friend  Cornelius  Gloster,  and  by  the  latter  on  his 
own  behalf,  against  the  Toronto  Electric  Light  Company  and  the 
corporation  of  the  township  of  York,  to  recover  damages  for  in- 
juries sustained  by  the  infant  plaintiff,  and  for  loss  and  expense 
caused  thereby  to  the  father,  by  the  former  coming  into  contact 
with  an  electric  wire  of  the  defendant  company  alleged  to  have 
been  erected  or  left  so  near  to  a public  bridge  within  the  defendant 
township  as  to  be  dangerous  to  persons  lawfully  using  such  bridge. 

The  jury  found  a verdict  against  the  company  in  favour  of  the 
plaintiffs — for  the  infant  $1,700,  and  for  the  father  $800.  They 
found  the  defendant  township  not  liable,  and  judgment  was  directed 
in  accordance  with  these  findings.  There  was  no  appeal  from  the 
judgment  in  favour  of  the  township  corporation,  who  were  thus 
finally  dismissed  from  the  action. 

The  facts  are  more  fully  stated  in  the  judgment. 
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The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow,  and 
Maclaren,  JJ.A.,  on  the  30th  and  31st  January,  1906. 

W.  R.  Riddell , K.C.,  and  R.  H.  Greer,  for  the  appellants.  There 
was  no  evidence  to  go  to  the  jury  of  negligence  of  the  appellants 
in  placing  their  wires.  These  were  put  in  position  some  years 
before  the  reconstruction  of  the  bridge,  and  were  placed  five  or  six 
feet  away  from  the  west  railing  of  the  bridge  as  originally  con- 
structed, and  at  such  a distance  that,  unless  artificial  means  were 
resorted  to,  they  could  not  have  been  reached  by  any  one.  They 
continued  in  this  position  for  years  without  detriment  to  any  one, 
and  in  placing  them  at  such  a distance  the  appellants  shewed  that 
they  were  aware  of  the  danger  of  having  them  closer.  When  the 
bridge  was  reconstructed,  it  was  widened  four  feet  on  each  side, 
thus  reducing  the  width  between  the  railing  and  the  wires  on  the 
west  side  by  that  distance,  and  bringing  them  in  closer  proximity 
to  the  railing.  This  widening  was  done,  without  any  notice  to 
the  appellants,  by  those  who  were  reconstructing  the  bridge,  and 
the  appellants  had  no  knowledge  of  it.  Notice  or  knowledge 
cannot  be  imputed,  in  the  circumstances.  The  evidence  for  the 
plaintiffs  as  to  the  actual  distance  of  the  wires  at  the  time  of  the 
accident  was  purely  conjectural,  and  the  evidence  at  the  trial  of 
the  infant  plaintiff  as  to  the  happening  of  the  accident  was  contra- 
dictory of  his  evidence  on  examination  for  discovery;  he  admits 
that  he  was  told  not  to  touch  the  wires,  and  it  appears  that  he  had 
a piece  of  metal  in  his  hand  when  it  came  in  contact  with  the  wires. 
They  referred  to  Smith  v.  Hayes  (1898),  29  O.R.  283;  Hughes  v. 
Macfie  (1863),  2 H.  & C.  744;  Clark  v.  Chambers  (1878),  3 Q.B.D. 
327;  Mangan  v.  Atterton  (1866),  4 H.  & C.  388;  Coleman  v.  South 
Eastern  R.W.  Co.  (1866),  ib.  699;  Harrison  v.  Duke  of  Rutland, 
[1893]  1 Q.B.  142;  Ricketts  v.  Village  of  Markdale  (1900),  31  O.R. 
610;  Stickney  v.  City  of  Salem  (1862),  85  Mass.  374;  Stinson  v. 
City  of  Gardiner  (1856),  42  Me.  248;  Orcutt  v.  Kittery  Point  Bridge 
Co.  (1866),  53  Me.  500;  Langlois  v.  City  of  Cohoes  (1890),  58  Hun 
226.  The  damages  are  excessive. 

W.  N.  Ferguson,  for  the  plaintiffs.  There  was  ample  evidence 
to  justify  the  findings  of  the  jury.  The  following  cases  are  close 
to  this  and  are  in  the  plaintiffs7  favour:  Harr  old  v.  Watney,  [1898] 
2 Q.B.  320;  Fenna  v.  Clare  & Co.,  [1895]  1 Q.B.  199;  Tabb  v. 
Grand  Trunk  R.W.  Co.  (1904),  8 O.L.R.  203.  See  also  Sington 
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on  Negligence,  pp.  22-32,  211-216.  The  child  was  properly  where 
he  was,  and  was  not  a trespasser.  The  wire  was  dangerous  in  itself, 
and  there  was  nothing  to  shew  the  danger — it  was  a hidden  danger : 
Garrett’s  Law  of  Nuisances,  2nd  ed.,  pp.  38,  41;  Sangster  v.  Eaton 
(1894),  25  O.R.  78,  82.  There  was  no  contributory  negligence: 
Keasbey  on  Electric  Wires  in  Highways,  2nd  ed.,  p.  296.  As  to 
notice,  see  Rice  v.  Town  of  Whitby  (1898),  25  A.R.  191.  As  to  the 
duty  of  the  appellants,  see  Keasbey,  pp.  250,  256,  266,  269,  273. 
As  to  notice  and  liability  to  inspect,  see  Sington,  p.  22. 

Riddell,  in  reply. 
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June  16.  The  judgment  of  the  Court  was  delivered  by  Osler, 
J.A.: — The  facts  of  the  case  lie  in  a comparatively  narrow  compass. 
Several  years  before  the  occurrence  which  gave  rise  to  the  action, 
a private  corporation  known  as  the  Scottish  Ontario  Land  Company 
were  the  owners  of  a large  plot  of  ground  in  the  township  of  York 
near  the  city  of  Toronto,  part  of  which  they  had  laid  out  into 
building  lots,  laying  out  streets  thereon  which  connected  with 
existing  highways  in  the  township.  They  had  also,  in  order  to 
provide  for  access  to  and  from  the  city,  built  a substantial  bridge, 
twenty-four  feet  in  width,  over  a wide  and  deep  ravine  on  their 
property.  Neither  the  street  (Glen  road)  as  laid  down  on  the  plan 
through  the  ravine  nor  the  bridge  over  it  had  been  assumed  by 
the  defendant  township  as  a public  highway,  though  the  latter,  as 
the  settlement  in  the  township  grew  up,  came  into  constant  and 
extensive  use.  After  the  bridge  was  built,  and  some  nine  or  ten 
years  before  action,  the  defendants  the  Toronto  Electric  Light 
Company  carried  their  wires  west  of  the  bridge  across  the  ravine 
on  poles  along  the  sides  and  bottom  of  the  ravine,  the  wire  as  it 
came  up  the  incline  at  the  north  end  of  the  bridge  being  between 
six  and  seven  feet  from  the  west  side  of  the  bridge,  according  to 
the  recollection  of  such  witnesses  as  could  speak  to  its  position  at 
that  time.  The  right  of  the  defendants  to  erect  these  poles  and 
carry  their  wires  across  the  ravine  in  this  manner  was  not  in  dispute, 
and  they  or  some  of  them  were  connected  with  poles  for  arc  lights 
a short  distance  beyond  the  north  and  south  ends  of  the  bridge. 

In  course  of  time  the  bridge  became  out  of  repair  and  dangerous, 
and,  while  it  had  become  of  great  importance  to  a large 'section  of 
the  public  in  the  city  and  township,  the  company  who  had  built 
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it  had  ceased  to  have  much,  if 'any,  interest  in  its  maintenance, 
and  had  put  up  a notice  that  persons  using  it  did  so  at  their  own 
risk,  and  the  township  disclaimed  any  obligation  to  repair  it.  The 
Legislature  finally  intervened,  and,  by  the  3 Edw.  VII.  ch.  89,  ij 
after  reciting  that  the  bridge  had  become  to  all  intents  a public 
highway,  enacted  that  the  township,  without  passing  any  by-law 
for  the  purpose,  should  reconstruct  and  repair  it  as  a local  improve- 
ment, assessing  the  cost  upon  the  property  benefited  as  described 
in  the  Act.  The  works  were  to  be  performed  under  the  super- 
vision of  a competent  engineer  to  be  appointed  by  the  county  '■ 
Judge,  but  their  construction  was  not  to  impose  upon  the  township 
any  liability  for  their  future  maintenance  and  repair. 

The  new  bridge  thus  built  by  the  township  under  the  authority 
of  the  Act  was  being  practically  used  for  traffic  of  all  kinds  by  the 
end  of  the  first  week  in  August,  1904,  though  some  work  remained  ; 
to  be  done  upon  it,  and  it  was  not  finally  approved  by  the  engineer 
in  charge  until  the  middle  of  September,  subject  to  some  painting 
being  done  upon  it,  which  seems  not  to  have  been  completed  before  j 
the  1st  October. 

The  bridge  was  an  iron  structure,  four  feet  wider  on  each  side 
than  the  old  one,  or  in  all  a trifle  more  than  thirty-two  feet  wide. 

On  each  side  it  was  protected  by  a lattice-work  iron  railing  four 
feet  one  inch  in  height  above  the  sidewalk  of  the  floor  of  the  bridge,  j 
with  lozenge-shaped  openings  therein  sixteen  and  a quarter  inches 
in  height  by  ten  and  a quarter  inches  in  width.  The  distance 
between  the  railing  and  the  defendant  company’s  wire,  as  reduced 
by  the  widening  of  the  bridge,  was  variously  stated  as  from  fourteen 
to  twenty  inches,  the  wire  being,  at  the  place  where  the  plaintiff 
touched  it,  a little  lower  than  half  way  between  the  top  of  the  railing  j 
and  the  floor  of  the  bridge. 

On  the  8th  October,  1904,  the  plaintiff,  a boy  of  between  eight  j 
and  nine  years  of  age,  who  was  crossing  the  bridge  or  playing  j 
thereon  with  some  companions,  pushed  his  arm  through  one  of  | 
the  lower  openings  in  the  lattice  work  of  the  railing  and  touched  or 
took  hold  of  the  wire.  There  was  some  reason  to  suppose  from 
his  examination  before  the  trial  that  he  was  attempting  to  reach  j 
it  with  a small  metal  toy  he  had  in  his  hand,  but  this  he  would  | 
not  admit  or  did  not  remember  when  giving  his  evidence  at  the  ! 
trial.  The  insulation  of  the  wire  being  imperfect,  the  result  was 
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that  the  boy’s  hand  where  it  had  taken  hold  of  the  wire,  and  his 
head  which  rested  upon  or  touched  part  of  the  iron  work  of  the 
railing,  were  very  severely  burnt. 

It  was  quite  clear  from  the  whole  of  the  evidence  that  the  wire 
could  not  be  touched  accidentally  by  any  one  merely  passing  over 
or  standing  on  the  bridge  or  at  the  railing,  or  who  was  looking 
through  or  over  the  railing,  or  without  intending  to  touch  it,  or 
without  deliberately  reaching  out  through  the  railing  as  far  as  the 
wire,  and  there  was  no  evidence  that  there  was  anything  of  a 
character  likely  to  entice  or  induce  children  to  play  with  it  or  put 
their  hands  upon  it,  and  the  learned  Judge  without  objection  so 
told  the  jury. 

There  was  evidence  that  a servant  of  the  defendants,  in  the 
ordinary  course  of  his  duty,  crossed  the  bridge  for  the  purpose  of 
trimming  the  electric  lamps,  and  it  was  said  that  he  must  have 
seen  that  it  was  being  widened,  and  the  distance  between  the 
bridge  and  the  wire  reduced,  and  it  was  also  shewn  that  on  one 
occasion,  while  the  work  was  going  on,  the  superintendent  of  con- 
struction visited  the  bridge  and  stood  on  the  bank  of  the  ravine, 
though  he  did  not  cross  over,  and  the  railings  of  the  bridge  were 
not  then  up.  He  knew  that  the  bridge  was  being  repaired,  but- 
not  that  it  was  being  widened.  At  the  south  end  the  wires  appear 
to  have  been  much  more  distant  from  the  bridge  than  at  the  north. 

The  findings  of  the  jury  which  affected  the  defendants  were 
that  the  proximity  of  their  wires  to  the  west  side  of  the  bridge 
was  a source  of  danger  to  the  travelling  public,  and  that  the  negli- 
gence of  which  they  were  guilty  consisted  in  the  wires  being  too 
close  to  the  bridge  and  for  an  unreasonable  length  of  time. 

I am  of  opinion  that  in  this  case  the  defendant  company  are 
entitled  to  judgment.  The  question  is  whether  there  was  evidence 
upon  which  the  jury  could  reasonably  have  found  that  the  electric 
wire  was  a nuisance  to  those  lawfully  using  the  highway.  This, 
I think,  must  be  answered  in  the  negative,  and  it  therefore  becomes 
unnecessary  to  consider  the  further  question  whether,  if  the  wire 
could  be  held  to  be  a nuisance,  there  was  evidence  that  the  de- 
fendants had  notice  of  the  altered  conditions  which  made  it  such. 

The  highway  near  which  the  wire  was  erected  was  the  bridge. 
It  extended  to  the  width  of  the  bridge,  and  no  further.  Every- 
thing outside  of  or  beyond  that  was  the  property  of  other  persons, 


C.  A. 
1906 

Gloster 

v. 

Toronto 

Electric 

Light 

Co. 

Osier,  J.A. 


418 

C.  A. 
1906 

Gloster 

V. 

Toronto 

Electric 

Light 

Co. 

Osier,  J.A. 


ONTARIO  LAW  REPORTS.  [vol. 

upon  or  over  which  the  public  had  no  right  to  be,  and  upon  that 
property  the  defendants’  wires  were  lawfully  erected. 

The  duty  of  the  defendants  as  established  by  the  case  of  Barnes 
v.  Ward  (1850),  9 C.B.  392,  and  kindred  authorities,  was  so  to  use 
the  property  of  which  they  were  in  occupation  that  it  should  not 
be  dangerous  to  persons  using  the  highway  with  ordinary  care. 

A breach' of  that  duty  is  a public  nuisance,  and  gives  rise  to 
an  action  at  the  suit  of  any  one  who  suffers  a particular  injury. 

Barnes  v.  Ward  was  the  case  of  an  unfenced  excavation  ad- 
joining a public  way,  but  the  principle  applies  to  any  other  source 
of  danger  created  by  the  owner  of  the  land  so  substantially  ad- 
joining the  way  as  to  affect  its  safe  and  convenient  user  by  the 
public.  Maule,  J.,  said  (p.  420):  “The  defendant,  in  having 

made  that  excavation,  was  guilty  of  a public  nuisance,  even  though 
the  danger  consisted  in  the  risk  of  accidently  deviating  from  the 
road;  for  the  danger  thus  created  may  reasonably  deter  prudent 
persons  using  the  way,  and  thus  the  full  enjoyment  of  it  by  the 
public  is,  in  effect,  as  much  impeded  as  in  the  case  of  an  ordinary 
nuisance  to  a highway.” 

The  relative  rights  of  the  public  and  of  the  owner  of  the  land 
are  thus  dealt  with  by  Pollock,  C.B.,  in  Hardcastle  v.  South  York- 
shire R.W.  Co.  (1859),  4 H.  & N.  67,  74,  cited  in  Hounsell  v.  Smyth 
(1860),  7 C.B.N.S.  731:  “When  an  excavation  is  made  adjoining 
to  a public  way,  so  that  a person  walking  upon  it  might,  by  making 
a false  step,  or  being  affected  with  sudden  giddiness,  or,  in  the  case 
of  a horse  or  carriage  way,  might,  by  the  sudden  starting  of  a horse, 
be  thrown  into  the  excavation,  it  is  reasonable  that  the  person 
making  such  excavation  should  be  liable  for  the  consequences; 
but  when  the  excavation  is  made  at  some  distance  from  the  way, 
and  the  person  falling  into  it  would  be  a trespasser  upon  the  de- 
fendant’s land  before  he  reached  it,  the  case  seems  to  us  to  be 
different.  We  do  not  see  where  the  liability  is  to  stop.  A man 
getting  off  a road  op  a dark  night  and  losing  his  way  may  wander 
to  any  extent,  and  if  the  question  be  for  the  jury  no  one  could 
tell  whether  he  was  liable  for  the  consequences  of  his  act  upon 
his  own  land  or  not.  We  think  the  proper  and  true  test  of  legal 
liability  is,  whether  the  excavation  is  substantially  adjoining  the 
way,  and  it  would  be  very  dangerous  if  it  were  otherwise — if  in 
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every  case  it  was  to  be  left  as  a fact  to  the  jury,  whether  the  ex- 
cavation were  sufficiently  near  to  the  highway  to  be  dangerous.” 

If  in  the  present  case  the  defendants’  wire  had  been  strung  so 
close  to  the  bridge  that  any  one  lawfully  using  the  bridge  by  trav- 
elling along  it,  or  leaning  against  or  looking  over  the  railing,  might 
accidentally  or  inadvertently  touch  it,  there  would  be  evidence 
on  which  a jury  might  well  find  such  a wire  to  be  a public  nuisance. 
But  where,  as  here,  it  is  distant  at  least  fourteen  inches  from  the 
bridge,  separated  from  it  by  a railing,  and  cannot  be  reached  or 
touched  by  any  one  without  intending  to  do  so,  or  without  stretching 
out  through  the  railing  beyond  the  side  of  the  bridge,  and  therefore 
outside  the  highway,  as  far  as  the  wire,  I fail  to  see  how  the  latter 
can  be  said  to  be  a source  of  danger  to  any  one  lawfully  using  the 
highway.  The  use  of  the  bridge  by  the  public  as  a highway  or 
for  any  lawful  purpose  incidental  to  such  use  was  not  impeded 
by  the  existence  of  the  wire  in  its  then  situation,  and  no  deviation 
was  possible  by  night  or  by  day  in  the  ordinary  course  of  such  user 
which  could  have  resulted  in  the  wire  being  touched  by  any  one. 
The  case  of  Harrold  v.  Watney,  [1898]  2 Q.B.  320,  was  relied  upon 
by  the  plaintiffs,  but  I do  not  think  it  applies.  There  the  de- 
fendant was  the  owner  of  a fence  actually  abutting  upon  the  high- 
way. The  fence  was  defective,  and  the  plaintiff,  a child  four  years 
of  age,  on  the  highway,  attracted  by  some  boys  at  play  on  the 
other  side  of  the  fence,  put  his  foot  on  it,  and  it  fell  upon  him  and 
injured  him.  A.  L.  Smith,  L.J.,  said  (p.  322):  “A  rotten  fence 
close  to  a highway  is  an  obvious  nuisance.  If  I were  on  the  highway 
and  wanted  to  tie  up  my  boot,  or  got  tired  and  leaned  against  the 
fence,  should  I not  have  been  lawfully  using  the  highway?  The 
present  case  is  a stronger  one.  This  boy  was  lawfully  using  the 
highway,  and  doing  that  which  is  pointed  out  by  Lord  Denman  in 
Lynch  v.  Nurdin  (1841),  1 Q.B.  29,  to  be  a natural  thing  for  him 
to  do.  ” Our  case  is  very  different,  the  wire  being  a distance  from 
the  highway,  not  a danger  to  any  one  using  it  lawfully,  and  not  a 
source  of  attraction  or  allurement  to  children. 

I refer  also  to  Binks  v.  South  Yorkshire  R.W.  Co.  (1862),  3 
B.  & S.  244;  McDowall  v.  Great  Western  R.W.  Co .,  [1903]  2 K.B. 
331;  Smith  v.  Hayes,  29  O.R.  283;  and  Newell  v.  Canadian  Pacific 
R.W.  Co.  (1906),  12  O.L.R.  21;  Hughes  v.  Macfie,  2 H.  & C.  744. 
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There  being,  then,  no  evidence  that  the  defendants  ought  rea- 
sonably to  have  anticipated  that  any  one — children  or  others — 
using  the  highway  would  have  interfered  with  their  wire,  and  no 
evidence  of  the  neglect  of  any  duty  on  their  part  to  the  public, 
it  appears  to  me  that  the  action  fails  and  that  the  appeal  must  be 
allowed. 

E.  B.  B. 


[IN  THE  COURT  OF  APPEAL.] 

Ontario  Bank  v.  O’Reilly  et  al. 

Warehouse  Receipts — Partnership — Banks  and  Banking — Bank  Act — Liability 
of  Partners — Promissory  Notes — Negotiation — Extinguishment  of  Debt — 
Securities — Release  of  Partner — Covenant  not  to  Sue — Reservation  of 
Rights. 

The  defendant  M.  was  a partner  with  the  defendant  G.  in  a commission  and 
produce  business  carried  on  in  the  same  building  as  a storage  business  in 
which  G.  was  also  engaged.  It  was  alleged  by  the  plaintiffs  that  the  de- 
fendant F.  was  a partner  in  both  businesses.  The  account  of  the  commis- 
sion and  produce  business  was  kept  at  the  plaintiffs’  bank.  For  the  purpose 
of  enabling  the  partnership  to  purchase  the  produce  in  which  they  dealt, 
the  plaintiffs  gave  the  partnership  a line  of  credit  in  the  form  of  an  over- 
draft on  their  account.  From  time  to  time  the  plaintiffs  discounted  their 
promissory  notes,  the  proceeds  of  which  were  placed  to  the  credit  of  the 
account.  The  goods  purchased  by  them  were  warehoused  with  the  storage 
branch,  and  receipts  signed  in  the  name  of  “The  Ottawa  Cold  Storage  and 
Freezing  Company”  by  G.  were  given  to  M.  on  behalf  of  the  commission 
and  produce  business,  and  were  from  time  to  time  indorsed  over  to  and 
hypothecated  with  the  plaintiffs  as  promissory  notes  were  discounted. 
The  transactions  involved  in  this  action  were  represented  by  ten  warehouse 
receipts  indorsed  to  the  plaintiffs  by  M.,  with  a memorandum  of  hypotheca- 
tion signed  by  G.  and  a certificate  of  valuation  by  him,  and  ten  promissory 
notes  made  on  behalf  of  the  commission  and  produce  business  to  the  order 
of  M.  and  indorsed  by  him  and  G.  While  these  notes  were  current,  the 
businesses  ceased,  aAd  the  plaintiffs  took  possession,  and  found  that  there 
was  a large  discrepancy  between  the  goods  in  store  and  the  amounts  speci- 
fied in  the  warehouse  receipts.  Before  this  action,  and  while  interpleader 
proceedings  in  relation  to  the  goods  were  pending,  in  which  the  plaintiffs 
desired  to  obtain  the  evidence  of  the  defendant  F.,  their  solicitors,  by  their 
instructions,  wrote  to  F.’s  solicitor  a letter  stating  that  the  plaintiffs  had  no 
evidence  that  F.  was  a member  of  the  partnership  known  as  “The  Ottawa 
Cold  Storage  and  Freezing  Company,”  which  was  liable  to  the  plaintiffs 
upon  certain  promissory  notes,  and  that  the  plaintiffs  had  authorized  the 
writers  to  undertake  that  the  plaintiffs  would  not  attempt  to  hold  F.  liable 
for  the  notes,  or  any  of  them,  as  a partner  in  the  company: — 

Held,  upon  the  evidence,  that  there  was  no  ground  for  differing  from  the 
conclusion  of  the  trial  Judge  that  the  defendant  F.  was  a partner  in  both 
branches  of  the  business. 
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2.  That  in  the  solicitors’  letter  there  was  a sufficient  reservation  of  the  plain- 
tiffs’ rights  against  the  partnership  and  those  who  were  undoubtedly 
members  of  it  to  prevent  the  letter  from  being  treated  as  having  any  greater 
effect  than  a covenant  not  to  sue;  the  language  afforded  a strong  pre- 
sumption that  the  parties  were  dealing  with  the  liability  of  F.,  and  not 
with  the  liability  of  the  other  two;  and  the  surrounding  circumstances, 
with  reference  to  which  it  must  be  construed,  led  to  the  same  conclusion; 
and  therefore  the  debt  as  security  for  which  the  warehouse  receipts  were 
given  to  the  plaintiffs  was  not  extinguished,  and  the  plaintiffs  were  entitled 
to  the  benefit  of  the  securities,  if  otherwise  valid. 

3.  That  there  was  a negotiation  of  a note  and  an  actual  advance  at  the  time 
of  the  acquisition  of  each  warehouse  receipt;  although  on  most  occasions 
when  a discount  was  effected  the  account  was  overdrawn,  that  was  in  the 
course  of  dealing,  and  the  circumstance  did  not  deprive  the  transaction 
of  its  character  of  a negotiation  of  the  note,  for  the  proceeds  were  placed 
freely  at  the  disposal  of  the  customers,  and  the  drawings  on  the  account 
continued  as  before. 

Halsted  v.  Bank  of  Hamilton  (1896-7),  27  O.R.  435,  24  A.R.  152,  28  S.C.R. 
235,  distinguished. 

4.  That  the  firm  by  which  the  warehouse  receipts  were  given  was  not  the 
firm  to  which  they  were  given,  M.  being  a member  of  the  latter  and  not  of 
the  former;  and  G.,  in  signing  the  warehouse  receipts  on  behalf  of  the  storage 
business,  was  not  giving  receipts  “as  of  his  own  property,”  within  the 
meaning  of  sec.  2 ( d ) of  the  Bank  Act.  Since  the  Judicature  Act,  there 
exists  no  reason  why  if  two  different  firms  have  a common  partner  an 
action  should  not  be  maintained  by  one  against  the  other. 

5.  That,  on  the  evidence,  the  plaintiffs  had  shewn  that  the  goods  were  not 
in  the  warehouse  when  possession  was  taken. 

Judgment  of  Meredith,  J.,  reversed. 


An  appeal  by  the  plaintiffs  from  the  judgment  pronounced  by 
Meredith,  J.,  at  the  trial,  dismissing  the  action. 

The  following  statement  of  facts  is  taken  from  the  judgment 
of  Moss,  C.J.O.: — 

The  plaintiffs’  claim,  as  presented  at  the  trial  and  on  this  appeal, 
is  to  recover  from  the  defendants,  or  some  of  them,  as  members 
of  a partnership  carrying  on  at  Ottawa  the  business  of  warehouse- 
men under  the  name  of  “The  Ottawa  Cold  Storage  and  Freezing 
Company,  ” the  value  of  a large  quantity  of  eggs,  butter,  and  cheese. 
The  statement  of  claim  alleged  in  substance  that  the  defendants 
the  Ottawa  Cold  Storage  and  Freezing  Company  issued  certain 
warehouse  receipts  (the  particulars  whereof  are  set  forth  in  the 
statement  of  claim)  to  the  defendant  James  A.  MacCullough, 
whereby  they  acknowledged  the  receipt  on  account  of  said  Mac- 
Cullough of  the  goods  mentioned  in  the  warehouse  receipts,  and 
acknowledged  the  value  of  the  goods  to  be  in  the  aggregate  the 
sum  of  $39,715;  that  MacCullough  assigned  and  indorsed  the 
warehouse  receipts  to  the  plaintiffs,  in  consideration  of  moneys 
lent  and  advanced  to  the  amount  of  $33,452.30,  including  in- 
terest ; that  the  plaintiffs  duly  demanded  the  delivery  of  the  goods, 
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but,  except  to  the  extent  of  $5,383.03,  the  defendants  neglected 
and  refused  to  deliver  the  same;  that  (in  the  alternative)  the  de- 
fendants the  Ottawa  Cold  Storage  and  Freezing  Company,  when 
the  warehouse  receipts  were  offered  to  the  plaintiffs  by  way  of 
security  for  the  advances,  falsely  and  fraudulently  represented 
that  the  quantity  of  goods  mentioned  in  them  had  in  fact  been 
received  in  store  in  the  warehouse,  and  in  consequence  the  plaintiffs 
were  induced  to  make  said  advances,  but  the  goods  were  never  in 
fact  received  in  store,  and  the  plaintiffs  suffered  damage  to  the  extent 
of  $33,542.30.  They  claim  payment  of  this  sum  with  interest  to 
judgment. 

The  defendants  severed  in  their  defences,  but  it  is  only  nec- 
essary now  to  refer  to  those  of  the  defendants  Frank  O’Reilly 
and  George  A.  O’Reilly,  for  the  learned  trial  Judge  held  that  the 
defendant  Anthony  O’Reilly  was  not  a member  of  the  partnership 
known  as  the  Ottawa  Cold  Storage  and  Freezing  Co.,  and  the 
plaintiffs  acquiesce,  and  the  defendant  MacCullough  was  not 
charged  as  liable  on  the  warehouse  receipts. 

The  defendant  Frank  O’Reilly  denied  that  he  was  a partner 
in  the  firm  of  the  Ottawa  Cold  Storage  and  Freezing  Company; 
alleged  that  the  plaintiffs  had  agreed  not  to  attempt  to  hold  him 
as  a partner  in  the  Ottawa  Cold  Storage  and  Freezing  Company 
in  respect  of  certain  promissory  notes  for  which  the  plaintiffs  were 
then  suing;  and  further  that  if  the  warehouse  receipts  were  given 
they  were  collateral  to  the  promissory  notes ; and  he  pleaded  the 
Statutes  of  Limitation. 

The  defendant  George  A.  O’Reilly  denied  the  allegations  of 
the  statement  of  claim,  and  set  up  that  if  documents  purporting 
to  be  warehouse  receipts  were  given  they  did  not  comply  with  the 
provisions  of  the  Bank  Act,  and  were  not  proper  warehouse  receipts, 
but  were  illegal,  invalid,  and  void,  and  passed  no  title  in  the  goods 
to  the  plaintiffs.  He  also  pleaded  the  Statute  of  Limitations,, 
but  nothing  seems  to  have  turned  on  this  defence  at  any  time. 

Another  and  more  special  statement  of  defence  on  behalf  of 
the  defendant  Frank  O’Reilly  is  set  out  in  the  appeal  case,  by  the 
direction,  it  is  said,  of  the  trial  Judge  when  settling  the  case,  but 
it  does  not  appear  that  at  or  during  the  trial  any  leave  was  given 
to  amend  the  original  defence.  It  does  appear  that  after  judgment 
was  pronounced  at  the  conclusion  of  the  trial  leave  was  granted 
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to  the  plaintiffs  to  strike  out  from  their  statement  of  claim  all 
allegations  and  claims  in  respect  of  certain  promissory  notes  which 
originally  formed  part  of  the  plaintiffs’  demand  in  the  action,  and 
this  seems  to  be  the  only  warrant  for  the  defendant  Frank  O’Reilly’s 
claim  to  be  permitted  to  amend  his  defence.  However,  it  does 
not  appear  to  be  of  great  consequence,  for  all  that  was  material 
to  the  issues  was  brought  out  at  the  trial. 

It  appeared  that  in  the  early  part  of  the  year  1898  the  defend- 
ants Frank  and  George  O’Reilly  were  engaged  in  storage  business 
in  the  city  of  Ottawa.  They  contemplated  extending  the  business 
into  two  branches  to  be  carried  on  in  separate  parts  of  the  same 
building.  One  branch  was  to  consist  of  the  business  of  commission 
merchants  buying  and  selling  eggs,  butter,  and  other  farm  produce. 
The  other  branch  was  to  continue  as  a cold  storage  and  warehouse 
business.  In  the  month  of  April,  1898,  as  the  result  of  negotiations 
between  the  defendants  Frank  O’Reilly,  George  A.  O’Reilly,  and 
James  A.  MacCullough,  the  latter,  who  had  been  engaged  in  business 
in  Montreal,  became  a partner  in  the  commission  and  produce  busi- 
ness, and  thereafter  until  the  month  of  July,  1900,  when  both 
businesses  failed,  the  two  branches  were  carried  on  as  separate 
and  distinct  businesses.  The  defendant  MacCullough  had  no 
interest  in  the  storage  or  warehouse  business.  There  were  separate 
books  of  account  for  the  commission  and  produce  business  in  which 
he  was  a partner,  in  which  any  moneys  that  happened  to  be  received 
on  account  of  the  storage  business  were  credited  to  the  defendant 
George  A.  O’Reilly,  who  received  them  on  behalf  of  the  storage 
business.  It  is  much  in  dispute  whether  the  defendant  Frank 
O’Reilly  was  a partner  in  the  commission  and  produce  business. 
MacCullough  asserts  that  the  arrangement  for  the  partnership 
with  him  was  that  the  profits  were  to  be  divided — fifty  per  cent, 
to  him  and  the  other  fifty  per  cent,  between  the  defendants  Frank 
and  George  A.  O’Reilly.  On  the  other  hand,  the  two  latter  contend 
that  the  defendant  Frank  O’Reilly  was  not  a partner  in  either 
branch  of  the  business.  It  is  very  probable  that  he  was  a partner 
or  financially  interested  in  both  branches,  but,  at  all  events,  the 
evidence  supports  the  finding  of  the  learned  trial  Judge  that  he 
was  a partner  in  the  storage  and  warehouse  branch  of  the  business 
in  which,  according  to  his  statements  to  MacCullough  when  he 
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was  inducing  him  to  go  into  the  commission  and  produce  branch 
of  the  business,  he  was  a partner  from  the  first. 

While  MacCullough  was  a partner  in  the  commission  and  produce 
branch  their  account  was  kept  at  the  plaintiffs’  bank.  The  course 
of  dealing  was  that  for  the  purpose  of  enabling  the  partnership 
to  purchase  the  produce  in  which  they  were  dealing  the  plaintiffs 
gave  them  a line  of  credit  in  the  form  of  an  overdraft  on  their 
account.  From  time  to  time  the  plaintiffs  discounted  their  pro- 
missory notes,  the  proceeds  of  which  were  placed  to  the  credit  of 
the  account.  The  goods  purchased  by  them  were  warehoused 
with  the  storage  branch  of  the  business,  and  receipts  signed  in  the 
name  of  the  Ottawa  Cold  Storage  and  Freezing  Company  by  the 
defendant  George  A.  O’Reilly  were  given  to  the  defendant  Mac- 
Cullough on  behalf  of  the  commission  and  produce  business.  These 
warehouse  receipts  were  from  time  to  time  indorsed  over  to  and 
hypothecated  with  the  plaintiffs  as  promissory  notes  were  dis- 
counted. The  method  adopted  was  that  the  warehouse  receipts 
were  indorsed  to  the  plaintiffs  by  the  defendant  MacCullough, 
and  contemporaneously  a memorandum  of  hypothecation  signed 
by  the  defendant  George  A.  O’Reilly,  as  manager  of  the  commission 
business,  with  a certificate  of  valuation  by  him,  was  handed  to 
the  plaintiffs.  The  proceeds  of  the  discounts  were  placed  to  the 
credit  of  the  commission  and  produce  business,  on  behalf  of  which 
the  dealings  with  the  plaintiffs  were  entered  into^and  carried  on. 
This  course  of  dealing  continued  from  June,  1898,  to  July,  1900. 
All  the  transactions  of  the  years  1898  and  1899  were  retired  and 
closed  up.  The  transactions  involved  in  this  action  extend  from 
the  24th  April  to  the  30th  July,  1900„  and  are  represented  by  ten 
warehouse  receipts  indorsed  and  hypothecated  as  before  described, 
and  by  ten  promissory  notes  made  on  behalf  of  the  commission 
and  produce  business  to  the  order  of  the  defendant  MacCullough 
and  indorsed  by  him  and  the  defendant  George  A.  O’Reilly,  for 
sums  representing  in  the  aggregate  $30,000.  In  or  about  the  latter 
part  of  July,  1900,  the  business  got  into  difficulties;  there  were 
dissensions  between  the  partners;  and  MacCullough  retired  from 
the  partnership,  and  shortly  afterwards  the  defendant  George  A. 
O’Reilly  left  Ottawa.  These  facts  were  communicated  by  the 
defendant  Frank  O’Reilly  to  the  plaintiffs’  manager,  who  thereupon 
went  to  the  warehouse  and  on  checking  the  goods  in  store  ascer- 
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tained  that  there  was  a large  discrepancy  between  them  and  the 
amounts  specified  in  the  warehouse  receipts.  Accordingly  he 
assumed  possession,  appointing  one  Lewis,  the  man  who  had  been 
in  charge,  to  continue  in  charge  for  the  plaintiffs.  Subsequently 
the  defendant  George  A.  O’Reilly  was  induced  to  return,  and  he 
took  charge  for  the  plaintiffs.  In  the  end  something  like  $4,700 
was  realized  from  the  goods  in  store,  the  remainder  being  un- 
accounted for.  After  the  plaintiffs  took  possession,  the  Merchants 
Bank  of  Halifax,  which  had  obtained  a judgment  against  the  Ottawa 
Cold  Storage  and  Freezing  Company,  issued  execution  thereon  and 
seized  the  goods  in  the  warehouse,  and,  upon  the  plaintiffs  claiming 
them,  interpleader  proceedings  were  taken.  While  these  were 
pending  the  plaintiffs  were  desirous  of  procuring  the  testimony 
of  the  defendant  Frank  O’Reilly.  He  expressed  his  reluctance 
to  testify  lest  he  should  complicate  himself  with  the  Merchants 
Bank  of  Halifax,  if  it  appeared  that  he  was  liable  to  the  plaintiffs 
upon  the  promissory  notes.  And  in  order  to  remove  this  difficulty, 
and,  as  the  plaintiffs’  manager  testified,  being  assured  by  the  de- 
fendant George  A.  O’Reilly  that  the  two  businesses  were  separate 
and  distinct,  and  not  being  sure  whether  the  defendant  Frank 
was  interested  in  the  commission  business  or  not,  he  caused  a letter 
to  be  written  by  the  plaintiffs’  solicitors  to  the  defendant  Frank 
O’Reilly’s  solicitor  as  follows: — 

“Ottawa,  Dec.  15th,  1900. 

“M.  J.  Gorman,  Esq., 

“ Barrister,  etc.,  Ottawa. 

“ Dear  Sir,  “ Re  Ottawa  Cold  Storage. 

“We  are  instructed  by  Mr.  Simpson,  the  manager  of  the  Ontario 
Bank,  that  the  bank  has  no  evidence  that  Mr.  Frank  O’Reilly  is  a 
member  of  the  commission  partnership  known  as  the  Ottawa  Cold 
Storage  and  Freezing  Company,  which  is  liable  to  the  bank  upon 
certain  promissory  notes  to  the  extent  of  about  $30,000,  and  he  has 
authorized  us  to  undertake,  as  solicitors  on  behalf  of  the  bank, 
that  the  bank  will  not  attempt  to  hold  Mr.  Frank  O’Reilly  liable 
for  the  said  notes  or  any  of  them,  as  a partner  in  the  said  Ottawa 
Cold  Storage  and  Freezing  Company. 

“Yours  truly, 

“O’Gara,  Wyld,  & Osier.  ” 
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The  interpleader  proceedings  were  afterwards  settled  between 
the  plaintiffs  and  the  Merchants  Bank  of  Halifax — the  latter  re- 
ceiving a portion  of  the  proceeds  of  the  goods  sold.  The  plaintiffs, 
failing  to  obtain  payment  of  their  claim,  brought  this  action  on 
the  1st  February,  1905. 

The  learned  trial  Judge  found  that  the  defendant  Frank  O’Reilly 
was  a partner  in  both  branches  of  the  business,  and  upon  the  evidence 
as  developed  at  the  trial  there  is  no  good  ground  for  a different 
conclusion.  If  that  were  the  sole  defence  it  would  follow  that  the 
plaintiffs  were  entitled  to  judgment  as  claimed  in  respect  of  the 
warehouse  receipts.  The  learned  Judge  did  not  deal  with  the 
defence  of  the  want  of  validity  of  the  warehouse  receipts.  But 
he  held  that  the  letter  of  the  15th  December,  1900,  from  the  plain- 
tiffs’ solicitors  to  the  defendant  Frank  O’Reilly’s  solicitor  was  the 
difficulty  in  the  plaintiffs’  way.  He  was  of  opinion  that  if  the 
plaintiffs  were  willing  to  take  judgment  against  the  defendant 
Frank  O’Reilly  upon  the  promissory  notes  he  should  grant  it  not- 
withstanding the  letter.  But,  inasmuch  as  the  plaintiffs  adhered 
to  the  letter,  and  did  not  seek  judgment  upon  the  promissory  notes,, 
he  considered  that  he  must  hold,  as  he  did,  that  the  letter  was  an 
absolute  unconditional  discharge  of  the  defendant  Frank  O’Reilly 
from  the  promissory  notes,  and  that  his  co-defendants,  who  were 
liable  on  the  notes,  were  also  discharged,  and  the' warehouse  re- 
ceipts, being  only  security  for  the  promissory  notes,  could  not  be 
enforced — or,  as  he  expressed  it,  “the  defendants  cannot  be  held 
liable  upon  the  security  which  is  given  for  a debt  which  has  been 
extinguished.  ” He  therefore  dismissed  the  action. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow,  and 
Maclaren,  JJ.A.,  on  the  31st  January  and  1st  February,  1906. 

A.  B.  Aylesworth,  K.C.,  and  Glyn  Osier , for  the  plaintiffs,  ap- 
pellants. There  should  be  judgment  against  the  defendants  Mac- 
Cullough,  Frank  O’Reilly,  and  George  A.  O’Reilly  for  $33,452.30 
and  interest.  MacCullough  is  liable  for  money  lent.  The  evidence 
warrants  the  conclusion  that  Frank  O’Reilly  was  in  fact  a partner 
in  the  warehousing  business,  and  the  trial  Judge  has  so  found.  If 
not,  he  certainly  held  himself  out  to  the  plaintiffs  and  others  as  a 
partner.  He  has  no  defence  to  this  action  unless  the  letter  of  the  15th 
December,  1900,  operates  to  release  him.  But  the  letter  is  a mere 
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undertaking  that  the  plaintiffs  will  not  attempt  to  hold  him  liable 
as  a partner  in  the  commission  business,  that  is,  it  is  an  under- 
taking or  covenant  not  to  sue.  The  principle  of  avoiding  circuity 
of  action  upon  which  a covenant  not  to  sue  is,  as  between  the 
parties,  held  to  be  equivalent  to  a release,  applies  only  in  litigation 
between  the  parties  to  the  covenant.  Such  a covenant  cannot  be 
treated  as  equivalent  to  a release  where  the  covenantee  is  sued 
jointly  with  others  for  recovery  of  a joint  debt  in  respect  of  which 
the  creditor  has  given  to  one  only  of  such  parties  a covenant  not 
to  sue:  Lacy  v.  Kinaston  (1701),  1 Ld.  Raym.  688,  2 Salk.  575; 
Dean  v.  Newhall  (1799),  8 T.R.  168;  Hutton  v.  Eyre  (1815),  6 Taunt. 
289;  Dewar  v.  Sparling  (1871),  18  Gr.  633.  There  is  no  covenant 
not  to  sue  George  A.  O’Reilly  or  MacCullough,  each  of  whom  was 
a member  of  the  commission  partnership.  They  have,  therefore, 
never  been  released  by  the  plaintiffs  from  any  liability,  and  as 
against  them  the  letter  of  the  15th  December,  1900,  must,  at  most, 
operate  as  a release  of  Frank  O’Reilly,  with  a reservation  of  remedies 
against  the  other  members  of  the  commission  partnership : Hender- 
son v.  Stobart  (1850),  5 Ex.  99;  Price  v.  Barker  (1855),  4 E.  & B. 
760.  If,  notwithstanding  this  letter,  George  A.  O’Reilly  and  Mac- 
Cullough are  still  liable  on  the  notes  as  members  of  the  commission 
partnership,  there  is  no  ground  for  saying  that  the  letter  amounts 
to  an  extinguishment  of  the  debt.  In  its  language  the  letter  is 
limited  to  the  liability  of  Frank  O’Reilly  in  respect  of  the  notes 
and  as  a partner  in  the  commission  business.  The  statement 
that  the  plaintiffs  had  at  that  time  no  evidence  of  Frank  O’Reilly 
being  a member  of  the  commission  partnership  cannot  estop  the 
plaintiffs  from  now  shewing  the  truth  in  this  regard.  The  state- 
ment was  in  fact  unauthorized,  but,  in  any  event,  it  is  a mere 
matter  of  preface  to  the  undertaking  which  follows,  and  the  plaintiffs 
may  well  adhere  to  the  undertaking  without  being  precluded,  by 
an  erroneous  statement  of  fact  though  contemporaneously  made, 
from  shewing  the  truth.  Even  if  the  letter  ought  to  be  read  as 
releasing  the  debt  on  the  notes,  it  does  not  purport  to  release  secur- 
ities for  such  debt.  Although  the  release  of  a debt  generally 
operates  as  a release  of  all  securities  for  such  debt,  this  rule  does 
not  apply  where  the  parties  liable  on  the  securities  are  not  identical 
with  the  party  released:  Lanyon  v.  Davey  (1843),  11  M.  & W.  218; 
Wegg  Prosser  v.  Evans,  [1895]  1 Q.B.  108.  George  A.  O’Reilly  is 
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admittedly  liable  on  the  warehouse  receipts,  unless  such  liability 
has  been  discharged  by  the  letter. 

H.  M.  Mowat,  K.C.,  for  the  defendant  George  A.  O’Reilly. 

The  documents  upon  which  this  defendant  is  sought  to  be  made 
liable  are  not  valid  warehouse  receipts  under  the  Bank  Act.  In 
the  first  place,  they  were  given  as  collateral  security  for  a past 
indebtedness  of  the  plaintiffs,  and  not  for  a debt  contracted  at  the  | 
time  of  the  acquisition  of  the  warehouse  receipts,  and  there  was  no 
written  promise  or  agreement  to  give  the  receipts:  secs.  74  and  75 
of  the  Bank  Act;  Bank  of  Hamilton  v.  Shepherd  (1894),  21  A.R. 

156;  Hoisted  v.  Bank  of  Hamilton  (1896),  27  O.R.  435,  (1897),  24 
A.R.  152;  S.C.,  sub  nom.  Bank  of  Hamilton  v.  Halstead  (1897), 

28  S.C.R.  235;  Radford  v.  Merchants  Bank  (1883),  3 O.R.  529. 

In  the  second  place,  the  warehouse  receipts  were  given  by  “The 
Ottawa  Cold  Storage  and  Freezing  Company,”  per  George  A. 
O’Reilly,  manager,  to  James  MacCullough,  and  indorsed  by  him 
to  the  plaintiffs.  MacCullough  was  a member  of  the  firm  known 
as  “The  Ottawa  Cold  Storage  and  Freezing  Company,”  so  that 
there  was  a giving  of  a warehouse  receipt  by  a firm  on  its  own 
property  to  one  of  its  members,  contrary  to  sec.  2 (d)  of  the  Bank 
Act:  Maclaren  on  Banks  and  Banking,  pp.  6,  7;  Bank  of  Toronto 
v.  Perkins  (1883),  8 S.C.R.  603,  610.  The  warehouse  receipts  were 
taken  by  the  plaintiffs  as  collateral  security  to  the  promissory 
notes  made  by  the  Ottawa  Cold  Storage  and  Freezing  Company, 
and  the  plaintiffs  having  given  a release  to  Frank  O’Reilly,  by  the 
letter,  that  release  operates  as  a release  of  the  securities  for  the 
notes:  Cavanagh  on  Money  Securities,  2nd  ed.  (1885),  pp.  534, 

535.  The  release  to  Frank  O’Reilly  operates  as  a release  to  George 
A.  O’Reilly,  by  the  rule  that  the  release  of  one  of  two  joint  debtors,  || 
under  a joint  and  several  obligation,  operates  as  a release  of  the 
other:  Mercantile  Bank  of  Sydney  v.  Taylor,  [1893]  A.C.  317; 

Commercial  Bank  of  Tasmania  v.  Jones,  ib.  313;  Nicholson  v. 
Revill  (1836),  4 A.  & E.  675. 

G.  F.  Henderson,  for  the  defendant  Frank  O’Reilly.  None  of 
the  facts  are  consistent  with  Frank  O’Reilly’s  being  a member  of 
the  partnership.  There  was  only  one  firm,  and  he  was  not  a member 
of  it;  he  was  a coal  merchant.  The  trial  Judge  did  not  find  that 
Frank  was  in  fact  a member  of  the  firm,  but  that  he  held  himself 
out  as  such.  Even  if  this  were  true,  it  cannot  amount  to  more 
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than  estoppel  against  Frank  O’Reilly,  and  could  be  used  against 
him  only  in  the  event  of  its  appearing  that  the  plaintiffs  did  some- 
thing upon  the  faith  of  the  representations  made  by  him  as  to  his 
position  with  regard  to  the  business.  But,  instead  of  that,  the 
evidence  makes  it  clear  that  the  plaintiffs  lent  their  money  upon 
the  faith  of  the  goods  covered  by  the  warehouse  receipts,  and  that 
the  element  of  personal  security  did  not  enter  into  the  transaction. 
No  estoppel  can  therefore  be  urged  against  Frank  O’Reilly.  He 
was,  at  the  most,  a sub-partner,  and  not  liable  to  creditors:  Lindley 
on  Partnership,  6th  ed.,  pp.  65-68.  Even  if  he  were  a member  of 
the  warehousing  firm,  there  is  no  evidence  that  the  goods  covered 
by  the  receipts  were  not  in  the  warehouse  at  the  time  of  taking 
possession.  There  was  an  understanding  that  the  firm 
should  go  on  selling  without  accounting  to  the  plaintiffs.  In  the 
absence  of  statutory  authority,  warehouse  receipts  are  not  negoti- 
able instruments.  The  invalidity  of  the  warehouse  receipts  is 
very  plain  on  the  evidence:  Maclaren  on  Banks  and  Banking, 

p.  125;  National  Bank  of  Australasia  v.  Cherry  (1870),  L.R.  3 P.C. 
299;  Rolland  v.  Caisse  d’Economie  Notre-Dame  de  Quebec  (1895), 
24  S.C.R.  405.  There  is  an  absolute  nullity  under  sec.  75  if  the 
proceeds  of  the  discount  are  used,  even  in  part,  to  pay  off  the 
liability.  There  must  be  an  absolute  negotiation — the  money 
must  be  put  in  the  absolute  control  of  the  borrower.  It  is  not 
contended  that  there  was  a total  release,  but  In  re  E.W.A.,  a 
Debtor,  [1901]  2 K.B.  642,  and  Ex  p.  Good,  In  re  Armitage  (1877), 
5 Ch.D.  46,  shew  that  Frank  O’Reilly  was  released.  Dewar  v. 
Sparling,  18  Gr.  633,  and  other  cases  in  the  same  line,  illustrate 
merely  the  desire  of  the  Courts  to  avoid  circuity  of  action.  I 
concede  that  the  letter  amounts  only  to  a covenant  not  to  sue. 
Although  the  benefit  of  the  document  can  be  claimed  only  by  him 
to  whom  it  is  directed,  it  can  be  set  up  as  an  effective  release  by 
that  one;  and  with  the  principal  security  the  collateral  goes: 
Cavanagh  on  Money  Securities,  2nd  ed.,  p.  534;  Duffield  v.  Elwes 
(1827),  1 Bligh  N.R.  497;  Matthews  v.  Walwyn  (1798),  4 Ves.  118. 

Aylesworth,  in  reply. 

June  29.  The  judgment  of  the  Court  was  delivered  by  Moss, 
C.J.O.  (after  setting  out  the  facts  as  above): — Upon  the  appeal 
the  defendants,  besides  relying  upon  the  ground  taken  by  the 
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learned  trial  Judge,  urged  strongly  that  it  should  not  have  been 
found  that  the  defendant  Frank  O’Reilly  was  a partner  in  either 
branch  of  the  business,  and  that  in  any  case  the  warehouse  receipts 
were  invalid  because  not  given  in  compliance  with  the  provisions 
of  the  Bank  Act.  It  was  also  urged,  apparently  for  the  first  time, 
that  there  was  no  sufficient  proof  that  the  goods  were  not  in  the 
warehouse  at  the  time  of  taking  possession. 

As  already  stated,  the  evidence  fully  sustains  the  finding  of 
partnership  in  the  storage  and  warehouse  business,  if  not  in  the 
commission  and  produce  business  as  well. 

And  there  remain  only  the  one  question  dealt  with  and 
the  two  others  not  dealt  with  by  the  learned  trial  Judge,  the  last  not 
being  raised  before  him  nor  mentioned  in  the  reasons  against  the 
appeal. 

Whatever  may  be  the  effect  in  law  of  the  letter,  it  cannot  be 
said  upon  the  evidence  that  it  was  the  intention  of  the  parties  to 
extinguish  the  debt  owing  to  the  plaintiffs  for  which  the  promissory 
notes  were  given,  or  to  release  or  discharge  the  defendants  George 
A.  O’Reilly  and  James  A.  MacCullough  from  liability  in  respect  pf 
it.  It  is  to  be  borne  in  mind  that,  according  to  the  defendant 
Frank  O’Reilly’s  evidence,  his  position  at  the  time  when  the  letter 
was  written  was  that  George  A.  O’Reilly  and  MacCullough  were 
the  only  persons  interested  in  the  commission  and  produce  business. 
And  the  thought  that  they  were  to  be  discharged  would  be  the 
most  unlikely  one  to  occur  to  any  of  the  parties.  If  such  has  been 
the  result  it  must  be  by  virtue  of  the  terms  of  the  letter  itself. 

Does  it  in  terms  or  by  reasonable  implication  operate  to  ex- 
tinguish the  debt  in  respect  of  which  the  defendant  Frank  O’Reilly 
was  probably  liable,  but  in  respect  of  which  the  defendants  George 
A.  O’Reilly  and  James  A.  McCullough  were  undoubtedly  liable? 
So  far  from  its  terms  indicating  an  intention  to  extinguish  the  debt, 
they  clearly  recognize  the  continuance  of  the  liability  in  the  other 
partners  in  the  Ottawa  Cold  Storage  and  Freezing  Co.  The  state-  ’ 
ment  is  that  the  bank  has  no  evidence  that  Mr.  Frank  O’Reilly  is 
a member  of  the  commission  partnership  known  as  the  Ottawa 
Cold  Storage  and  Freezing  Company,  “ which  is  liable  to  the  bank 
upon  certain  promissory  notes  to  the  extent  of  about  $30,000.” 
That  is,  the  partnership  is  liable,  but  we  have  no  evidence  that 
Frank  O’Reilly  is  a partner.  And  because  of  this  the  solicitors 
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undertake  that  the  bank  will  not  attempt  to  hold  him  liable.  There 
is  in  this  a sufficient  reservation  of  the  plaintiffs’  rights  against 
the  partnership  and  those  who  were  undoubtedly  members  of  it 
to  prevent  the  letter  from  being  treated  as  having  any  greater 
effect  than  a covenant  not  to  sue.  The  language  affords  a strong 
presumption  that  the  parties  were  dealing  with  the  liability  of  the 
defendant  Frank  O’Reilly,  and  not  with  the  liability  of  the  other 
two.  The  surrounding  circumstances  already  referred  to  lead 
to  the  same  conclusion.  It  is  well  established  that  in  dealing  with 
a document  such  as  that  relied  upon  in  this  case  the  surrounding 
circumstances  must  be  regarded.  In  Ex  p.  Good,  In  re  Armitage, 
5 Ch.  D.  46,  which  resembles  this  case  in  many  respects,  Sir  George 
Jessel,  M.R.,  said  (p.  58):  “After  all,  this  is  not  a release  properly 
so  called,  that  is,  a release  by  deed;  it  is  in  form  a receipt,  and, 
like  all  other  documents  not  under  seal,  it  must  be  construed  with 
reference  to  the  surrounding  circumstances,  of  which  there  is 
evidence  not  contradicted.”  In  In  re  Wolmershausen  (1890), 
62  L.T.  541,  Stirling,  J.,  said  (p.  545):  “In  each  case,  however,  it 
has  to  be  determined  whether  what  has  occurred  amounts  to  a 
release,  and  where,  as  here,  no  formal  release  is  given,  but  what  is 
relied  on  is  an  agreement  not  uuder  seal,  then,  in  determining 
the  effect  of  that  agreement,  the  surrounding  circumstances  and 
the  intention  of  the  parties  must  be  regarded.  ” 

The  circumstances  in  the  case  of  Ex  p.  Good  (supra)  were  stronger 
in  favour  of  the  claim  for  an  absolute  release  than  in  this  case, 
for  there  there  had  been  a payment  of  money  by  one  who  was  held 
to  be  a partner  in  respect  of  partnership  liabilities,  and  there  was  a 
document  in  the  form  of  a receipt  expressed  to  be  in  payment 
and  discharge  of  a guarantee  and  also  of  all  claims  in  reference  to 
or  in  connection  with  the  partnership  firm.  There  was  a question 
whether  the  released  debtor  was  a partner  in  fact  or  an  ostensible 
partner  merely,  and  Bacon,  Chief  Judge,  held  that  if  he  was  only 
an  ostensible  partner  his  release  would  not  discharge  the  other 
partners,  a view  quite  applicable  to  this  case. 

In  view  therefore  of  the  terms  of  the  letter,  the  nature  of  the 
transaction,  and  the  surrounding  circumstances,  full  effect  may 
be  given  to  the  letter  by  confining  its  operation  to  the  liability  of 
the  defendant  Frank  O’Reilly.  See  also  Dewar  v.  Sparling,  18 
Gr.  633,  particularly  at  p.  636. 
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The  result  is  that  the  debt  as  security  for  which  the  warehouse 
receipts  were  given  to  the  plaintiffs  was  not  extinguished  and  still 
exists,  and  the  plaintiffs  are  entitled  to  the  benefit  of  the  securities 
if  otherwise  valid  in  their  hands. 

The  defendants,  however,  contend  against  their  validity,  and 
argue  that  they  were  not  acquired  by  the  plaintiffs  in  such  manner 
as  to  pass  the  property  to  them  or  confer  a title  to  the  goods,  or 
render  the  receipts  legal  securities  in  their  hands. 

There  can  be  no  doubt  that  the  dealings  and  transactions 
through  which  the  plaintiffs  acquired  the  warehouse  receipts  were 
conducted  by  them  in  good  faith,  and  that  the  intention  of  the 
parties  was  to  give  to  the  plaintiffs  a valid  security  for  the  advances 
which  they  were  making  in  order  to  enable  the  makers  of  the 
promissory  notes  to  carry  on  the  commission  and  produce  business. 
Their  account  with  the  plaintiffs  was  an  active  running  account. 
From  time  to  time  they  discounted  notes,  and  at  the  same  time 
indorsed  and  hypothecated  warehouse  receipts  as  collateral  security. 
The  proceeds  were  placed  to  the  credit  of  the  account,  and  there 
was  no  restriction  upon  the  customers  drawing  cheques  or  paying 
out,  other  than  the  margin  established  when  the  account  was 
opened. 

In  regard  to  the  warehouse  receipts  now  in  question,  each  one 
was  transferred  by  indorsement  and  instrument  of  hypothecation 
contemporaneously  with  the  discount  of  a promissory  note  made 
by  the  holders  or  owners  of  the  warehouse  receipts.  As  a result 
of  each  transaction  the  plaintiffs  acquired  and  became  the  holders 
of  a promissory  note  on  which  the  makers  were  liable,  and  the  latter 
received  in  their  current  account  the  proceeds  of  the  discount, 
and  in  consideration  thereof  made  a transfer  or  hypothecation  of 
a warehouse  receipt.  There  was  therefore  a negotiation  of  a note 
and  an  actual  advance  at  the  time  of  the  acquisition  of  the  warehouse 
receipt.  No  doubt,  it  was  the  case  that  on  most  occasions  when 
a discount  was  effected  the  account  was  overdrawn,  but  that  was 
in  the  course  of  dealing,  and  the  circumstance  did  not  deprive 
the  transaction  of  its  character  of  a negotiation  of  the  note,  for 
the  proceeds  were  placed  freely  at  the  disposal  of  the  customers, 
and  the  drawings  on  the  account  continued  as  before.  Therein 
lies  the  broad  distinction  between  this  case  and  Halsted  v.  Bank 
of  Hamilton,  27  O.R.  435,  affirmed,  in  this  Court,  24A.R.  152,  and 


XII.] 


ONTARIO  LAW  REPORTS 


433 


in  the  Supreme  Court,  28  S.C.R.  235,  a distinction  which  renders 
this  case  analagous  to  the  decision  of  the  Master  of  the  Rolls  in 
In  re  Carew’s  Estate  Act  (1862),  31  Beav.  39,  to  which  reference 
is  made  by  the  learned  Chief  Justice  of  the  Common  Pleas  in  27 
O.R.  at  p.  439.  On  the  same  page  the  learned  Chief  Justice  states 
his  reasons  for  thinking  it  impossible  to  treat  any  of  the  notes  in 
respect  of  which  the  securities  in  question  were  given  as  having 
been  “ negotiated”  in  the  sense  in  which  the  term  is  used  in  sec.  75 
of  the  Bank  Act.  He  says:  “It  is  true  that  the  form  was  gone 
through  of  taking  the  notes  and  passing  the  amount  of  them  to 
the  credit  of  one  of  the  accounts,  but  contemporaneously  with 
this  an  equal  amount  was  placed  to  the  debit  of  another  of  the 
accounts,  and  not  a farthing  of  the  amounts  which  the  notes  repre- 
sented could  be  touched  by  ZoeRner  or  made  available  by  him  for 
any  purpose  unless  he  should  bring  to  the  defendants  and  leave 
for  collection  or  discount  customers’  paper,  which  would  entitle 
him  to  credit  in  account  No.  2 for  an  amount  equal  to  that  which 
he  proposed  to  withdraw.” 

In  other  words,  the  proceeds  of  the  discounts  were  placed 
entirely  out  of  the  control  of  the  customer,  and  he  could  make  no 
use  of  them  except  upon  further  securing  the  amount  of  the  with- 
drawals. 

No  such  state  of  facts  exists  in  this  case,  and  the  decision  does 
not  assist  the  defendants. 

Then  it  was  argued  that  the  warehouse  receipts  having  been 
given  by  the  Ottawa  Cold  Storage  and  Freezing  Company,  of  which 
the  defendant  George  A.  O’Reilly  was  a member,  it  was  a giving 
of  a warehouse  receipt  by  the  firm  of  its  own  property  to  one  of  its 
members.  But  there  were  two  distinct  firms.  That  by  which 
the  warehouse  receipts  were  given  was  not  the  firm  to  which  they 
were  given,  which  consisted  of  the  defendants  Frank  O’Reilly  and 
George  A.  O’Reilly  and  the  defendant  James  A.  MacCullough. 
He  was  not  a member  of  the  storage  and  warehouse  firm,  which 
consisted  of  the  defendants  Frank  O’Reilly  and  George  A.  O’Reilly 
alone.  And  the  warehouse  receipts  were  given  by  the  latter  firm 
to  MacCullough  as  representing  the  commission  and  produce  firm, 
the  owners  of  the  goods.  Two  distinct  entities  were  dealing  with 
each  other,  and  the  defendant  George  A.  O’Reilly,  in  signing  the 
warehouse  receipts  on  behalf  of  the  storage  and  warehouse  firm, 
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was  not  in  any  sense  giving  receipts  “as  of  his  own  property/7 
within  the  meaning  of  sub-sec.  ( d ) of  sec.  2 of  the  Bank  Act. 

Before  the  Judicature  Act  there  might  have  been  difficulty  by 
reason  of  the  rule  which  prevented  the  partners  in  one  house  of 
trade  from  maintaining  an  action  at  law  against  the  partners  in 
another  house  where  there  was  a common  partner.  But  even  under 
the  ancient  jurisprudence  a suit  in  equity  could  be  maintained 
in  aid  of  the  right.  And  since  the  Judicature  Act  there  exists  no 
reason  why  if  two  firms  have  a common  partner  an  action  should 
not  be  maintained  by  one  against  the  other:  Lindley  on  Partner- 
ship, 7th  ed.,  p.  303  and  note  (s).  And  see  note  to  Bosanquet  v. 
Wray  (1816),  16  R.R,.  677;  Con.  Rules  222  to  230  inclusive. 

The  last  point  urged  for  the  defendants  was  that  the  plaintiffs 
failed  to  prove  that  the  goods  were  not  in  the  warehouse  when 
possession  was  taken.  The  plaintiffs  produced  the  warehouse 
receipts  covering  produce  of  the  specified  quantities.  The  plaintiffs’ 
manager  shewed  that  he  from  time  to  time  and  about  every  two 
weeks  or  month  visited  the  warehouse  and  checked  the  goods, 
and  supposed  and  believed  they  were  there,  and  he  proved  that 
they  were  not  there  when  the  plaintiffs  took  possession.  The  onus 
was  then  on  the  owners  or  keepers  of  the  warehouse  to  shew,  if 
they  could,  that  they  were  removed  by  the  plaintiffs  or  under 
their  order,  and  to  produce  their  receipts  or  orders.  Nothing  of 
this  kind  was  established. 

In  the  result  the  appeal  should  be  allowed,  and  judgment  should 
be  entered  for  the  plaintiffs  for  the  amount  of  their  claim,  unless 
the  defendants  desire  a reference  to  ascertain  the  amount,  as  they 
intimated  at  the  trial  and  during  the  argument  of  the  appeal. 

The  defendants  other  than  Anthony  O’Reilly  and  James  A. 
MacCullough  should  pay  to  the  plaintiffs  the  costs  of  the  action 
and  the  appeal. 


E.  B.  B. 
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[IN  THE  COURT  OF  APPEAL.] 

A.  E.  Ames  & Co.  v.  Conmee. 

Broker — Purchase  of  Shares  on  Margin — Hypothecation  by  Broker — Conversion 
— Bought  N’ote — Account — Interest — Commission. 

The  judgment  of  the  majority  of  a Divisional  Court,  10  O.L.R.  159,  was 
affirmed  on  appeal. 

Appeal  by  the  defendant  and  cross-appeal  by  the  plaintiffs  from 
the  order  of  a Divisional  Court,  10  O.L.R.  159,  affirming  (Anglin, 
J.,  dissenting)  the  judgment  of  Boyd,  C.,  ib.,  in  favour  of  the  plain- 
tiffs, in  an  action  by  a firm  of  stockbrokers  to  recover  from  the 
defendant  the  amount  alleged  to  be  due  on  a balance  of  account  for 
moneys  paid  by  the  plaintiffs  for  the  purchase,  at  the  defendant’s 
request,  of  300  shares  of  Lake  Superior  Consolidated  common 
stock,  and  for  interest,  and  brokerage  or  commission. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow,  Mac- 
laren,  JJ.A.,  and  Street,  J.,  on  the  29th  and  30th  January,  1906. 

C.  Millar,  for  the  defendant,  appellant.  The  plaintiffs  failed 
to  prove'  the  fulfilment  by  them  of  the  contract  to  purchase  and 
hold  for  the  defendant’  300  shares  of  the  stock.  The  shares  alleged 
to  have  been  purchased  were  from  the  time  they  were  acquired 
hypothecated  by  the  plaintiffs  for  more  than  they  cost.  The  plain- 
tiffs utilized  their  employment  as  the  defendant’s  brokers  to  act 
for  themselves  and  for  their  own  benefit,  at  the  sacrifice  of  the 
defendant’s  interest,  by  obtaining  credit  for  themselves  upon  the 
security  of  the  defendant’s  stock,  and  thereby  disentitled  themselves 
to  indemnity.  No  contract  is  alleged  by  the  plaintiffs  in  their 
pleadings  or  proved  by  them  at  the  trial  entitling  them  to  hy- 
pothecate the  defendant’s  stock  to  their  creditors.  The  hypotheca- 
tion by  the  plaintiffs  of  the  defendant’s  stock  was  a conversion. 
Section  3 of  article  14  of  the  rules  of  the  Toronto  Stock  Exchange 
is  against  repledging.  Where  money  is  borrowed  upon  securities, 
the  pledge  cannot  be  used  by  the  pledgee.  In  Schwabe  & Branson’s 
Laws  of  the  Stock  Exchange  (1905),  p.  101,  the  duties  of  a broker 
are  pointed  out.  He  must  make  a legally  binding  contract  between 
seller  and  buyer,  and  he  must  carry  out  the  contract.  Here  the 
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brokers  did  not  even  buy  the  stock,  and  they  procured  no  valid 
contract  between  buyer  and  seller:  Robinson  v.  Mollett  (1875), 

L.R.  7 H.L.  802;  Cullum  v.  Hodges  (1900),  17  Times  L.R.  21; 
Beckhuson  v.  Hamblet,  [1900]  2 Q.B.  18;  Scott  v.  Godfrey,  [1901] 

2 K.B.  726.  It  is  not  sufficient  for  a broker  to  make  a contract; 
he  must  get  the  stock:  Dos  Passos  on  Stock  Brokers  and  Stock 
Exchanges,  2nd  ed.,  p.  206;  Smith  v.  New  York  Stock  and  Produce 
Clearing  House  Co.  (1893),  25  N.Y.  Supp.  261,  70  Hun  597.  There 
is  no  power  to  repledge:  Clarkson  v.  Snider  (1885),  10  O.R.  561; 
Douglas  v.  Carpenter  (1897),  17  N.Y.  App.  Div.  329;  Langton  v. 
Waite  (1868),  L.R.  6 Eq.  165;  Skiff  v.  Stoddard  (1893),  63  Conn. 
198,  218;  Dos  Passos,  pp.  252,  259;  Ex  p.  Dennison  (1797),  3 Ves. 
552.  An  agent  not  acting  in  the  interest  of  his  principal  is  not 
entitled  to  indefnnity:  Story  on  Agency,  9th  ed.,  sec.  333;  Schwabe 
& Branson,  p.  102.  The  defendant’s  testimony  is  that  he  put  a 
stop  order  upon  the  stock  at  ten  points  below  the  purchase  price, 
so  that  his  loss  would  be  limited  to  the  $3,000  paid  to  the  plaintiffs: 
see  Dos  Passos,  p.  302. 

W.  N.  Tilley,  for  the  plaintiffs.  The  evidence  shews  that  on 
the  28th  April,  1902,  the  plaintiffs  purchased  300  shares  for  the 
defendant  under  his  instructions,  and  held  the  same  for  him  until 
the  10th  July,  1903,  when  they  were  sold  for  want  of  margin.  The 
shares  were  not  ear-marked,  but  the  plaintiffs  always  had  on  hand 
ready  for  delivery  sufficient  shares  of  that  stock  to  answer  all 
that  they  were  from  time  to  time  carrying  for  customers,  including 
the  defendant.  The  defendant  did  not  allege  in  his  statement  of 
defence  or  in  his  notice  of  appeal  to  the  Divisional  Court  that  the 
plaintiffs  had  converted  his  stock,  and  leave  to  raise  that  defence-  j 
was  refused  by  the  Divisional  Court,  and  should  not  now  be  granted. 
The  pledging  of  the  stock  by  the  plaintiffs  was  lawful,  and  did  not 
constitute  conversion.  The  defendant  never  demanded  the  stock,,  j 
nor  did  he  offer  to  pay  the  balance  due  thereon,  but,  on  the  contrary,.  \ 
the  plaintiffs  requested  him  to  pay  such  balance  and  take  delivery,  j 
but  he  did  not  do  so.  The  bought  note  sent  to  the  defendant  at 
the  time  of  the  purchase  contained  a notice  that  the  plaintiffs 
reserved  the  right  of  pledging  stocks  when  carrying  them  for  clients. 
The  finding  that  the  defendant  received  this  notice  is  justified  by 
the  evidence.  The  sale  is  justified  under  the  power  to  hypothecate: 
Ogden  v.  Lathrop  (1875),  65  N.Y.  158.  There  is  no  obligation  on 
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the  plaintiffs  to  pay  their  own  money  to  buy  stock  for  the  de- 
fendant. Nothing  was  said  by  the  defendant  about  carrying  the 
stock.  If  we  carried  it,  it  was  under  the  terms  of  our  notice.  Even 
without  the  notice,  we  had  the  right  to  pledge  the  stock,  so  long 
as  we  were  in  a position  to  deliver  it  when  called  upon.  I refer 
to  Ames  v.  Sutherland  (1906),  11  O.L.R.  417;  Dos  Passos,  2nd  ed., 
p.  250;  Jones  on  Pledges  and  Collateral  Securities,  2nd  ed.,  sec. 
420;  Donald  v.  Suckling  (1866),  L.R.  1 Q.B.  585;  Vanhorn  v. 
Gilbough  (1882),  21  Am.  Law  Reg.  171,  and  notes  at  p.  176,  com- 
paring English  and  American  cases.  The  plaintiffs  should  not  be 
confined  to  interest  at  five  per  cent.,  but  should  have  the  rate  shewn 
in  the  statements  rendered  to  the  defendant;  they  should  also  be 
allowed  commission  on  the  sale  of  the  stock.  The  defendant  by 
not  objecting  to  the  statements  is  estopped  from  denying  his 
liability  for  the  higher  rate  of  interest;  and  the  plaintiffs,  being 
justified  in  selling  the  defendant’s  stock,  there  is  nothing  to  prevent 
them  charging  the  usual  commission. 

Millar,  in  reply.  The  defendant  never  received  the  bought 
note;  but,  even  if  he  did,  the  words  at  the  bottom  are  not  sufficient 
to  authorize  a repledge.  Since  Clarkson  v.  Snider,  10  O.R.  561, 
a broker  is  forbidden  by  Ontario  law  to  hypothecate  shares  which 
he  holds  for  his  client.  The  additional  interest  and  the  commission 
were  properly  disallowed  below. 
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October  1.  Osler,  J.A.: — The  ground  of  defence  chiefly 
relied  upon  before  us  is  that  which  Anglin,  J.,  considers  in  his 
dissenting  judgment,  namely,  that  there  was  a conversion  by  the 
plaintiffs  of  the  defendant’s  stock  by  the  pledging  of  it,  not  merely 
for  the  amount  which  remained  unpaid  thereon  by  the  defendant, 
and  which  the  plaintiffs  had  advanced  on  his  account,  but  also 
for  their  own  general  indebtedness  to  the  bank.  This,  if  true, 
would  not  be  an  answer  to  the  action,  though  it  might  result  in 
considerably  reducing  the  amount  which  the  plaintiffs  have  been 
held  entitled  to  recover,  if  the  stock  was  at  the  date  the  plaintiffs 
pledged  it  of  any  substantial  value. 

I do  not  think  that  there  is  any  real  difference  between  the 
learned  Judges  of  the  Divisional  Court  on  the  point  of  law.  Their 
diverse  conclusions  seem  to  have  arisen  from  the  different  views 
they  took  of  the  effect  of  the  evidence,  the  majority  holding  it  to 
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have  substantially  proved  that  the  plaintiffs,  notwithstanding 
the  hypothecation  referred  to,  were  always  ready  and  able  to  deliver 
his  stock  to  the  defendant  had  he  come  in  to  redeem  it,  while 
Anglin,  J.,  thought  the  evidence  was  not  sufficiently  clear  and 
definite  to  warrant  that  conclusion. 

On  the  whole,  after  a careful  consideration  of  the  evidence,  I 
see  no  reason  to  differ  from  that  view  of  the  facts  which  commended 
itself  to  Britton,  J.,  who  delivered  the  prevailing  judgment  in  the 
Divisional  Court. 

The  defendant  did  not,  either  by  his  pleadings  or  at  the  trial, 
clearly  set  up  that  there  had  been  a conversion  of  his  stock  by  the 
manner  in  which  the  plaintiffs  had  dealt  with  it.  That  construction 
was  really  first  put  forward  in  the  Divisional  Court.  Had  it  been 
distinctly  raised  at  the  trial  while  the  plaintiffs’  witnesses  were 
under  examination,  it  is  quite  probable  that  the  precise  terms 
under  which  the  stock  had  been  pledged  to  the  bank  would  have 
been  so  fully  brought  out  as  to  have  left  no  room  for  the  suggestion 
that  the  plaintiffs  were  not  in  a position  to  control  the  bank  to  the 
extent  of  having  the  right  to  free  the  stock  from  the  pledge,  on 
payment  merely  of  what  was  due  by  him  thereon.  The  fact  that 
the  plaintiffs  were  always  in  a position  to  hand  over  the  stock 
without  going  into  the  market  and  buying  for  that  purpose,  is 
expressly  deposed  to,  and,  in  the  absence  of  any  qualification  or 
weakening  of  the  statement  by  cross-examination,  I do  not  see 
why  the  statement  should  not  be  accepted. 

It  was  for  the  defendant  to  prove  a conversion  by  some  un- 
authorized dealing  with  his  stock  which  would  have  deprived  him 
of  the  right  or  affected  his  right  to  redeem  it,  and  this  I think  he 
has  not  succeeded  in  doing.  The  stock  may  have  been  improperly 
pledged,  but  the  plaintiffs  say  that,  notwithstanding  this,  it  re- 
mained so  far  under  their  own  control  that  they  could  always 
have  procured  its  release  had  the  defendant  come  in  to  redeem  it. 

As  regards  the  other  questions  of  fact  dealt  with  at  the  trial 
and  in  the  Divisional  Court,  I am  in  accord  with  the  findings  and 
dispositions  below,  and  would,  therefore,  dismiss  the  appeal. 

The  plaintiffs’  claim  for  additional  interest  and  commission 
on  the  sale  of  the  defendant’s  shares  has  been  properly  disallowed. 
They  are  entitled  to  no  more  than  the  legal  rate  of  interest,  five 
per  cent.  At  all  events,  they  have  not  proved  that  they  are  en- 
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titled  to  more  than  that,  and  no  authority  has  been  cited  to  shew 
any  right  to  charge  commission  upon  a sale  of  the  defendant's 
shares  made  without  instructions  from  him  and  for  their  own 
protection. 

The  cross-appeal  will  also  be  dismissed  with  costs. 

Moss,  C.J.O.,  Garrow  and  Maclaren,  JJ.A.,  concurred. 

Street,  J.,  died  while  the  appeal  was  standing  for  judgment. 

E.  B.  B. 
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Flynn  et  al.  y.  Kelly  et  al. 

Contract — Proof  of  Making — Telegraph — Original  Message — Destruction — Ab- 
sence of  Proof — Secondary  Evidence— Admissibility  of  Transcript  Received 
— Mistake — Agency  of  Telegraph  Company — Failure  to  Prove  Contract — 
Sale  of  Goods — Refusal  to  Accept — Non-delivery  of  Part. 

The  plaintiffs,  who  were  dealers  in  canned  fruits  in  Ontario,  wrote  to  the  de- 
fendants in  British  Columbia  a letter  quoting  prices  of  various  canned 
goods.  Proof  of  the  loss  of  this  letter  was  given,  and  secondary  evidence 
of  its  contents  received.  It  concluded  with  a request  to  the  defendants  to 
order  by  telegraph  at  the  expense  of  the  plaintiffs.  The  defendants  tele- 
graphed an  order  for  specified  quantities  of  goods.  The  message  as  received 
by  the  plaintiffs  specified  “three  fifty  Lombard  plums,”  and  the  plaintiffs 
shipped  350  cases  of  plums,  and  the  other  goods  specified,  with  the  exception 
of  250  gallons  of  pears,  which  they  proposed  to  send  later.  The  defendants 
refused  to  accept  the  goods  shipped,  because  they  said  they  had  ordered 
only  “ fifty- Lombard  plums”  and  because  the  pears  were  not  sent.  The 
defendants  alleged  that  the  telegraph  company  had  made  a mistake  in  the 
transmission  of  the  message,  but  the  original  message  as  delivered  by  the 
defendants  to  the  company  at  Vancouver  was  not  proved: — 

Held,  that,  assuming  the  mistake  to  be  proved  by  proper  evidence,  the  de- 
fendants were  not  responsible  for  it,  for,  even  if  the  telegraph  company 
were  the  defendants’  agents,  the  authority  of  the  agents  was  limited  to  the 
transmission  of  the  message  in  the  terms  in  which  the  defendants  delivered 
it;  and  the  document  handed  to  the  company  for  transmission  was  the 
original  order  which  must  be  proved  to  establish  the  contract. 

Henkel  v.  Pape  (1870),  L.R.  6 Ex.  7,  and  Kinghorne  v.  Montreal  Telegraph 
Co.  (1859),  18  U.C.R.  60,  followed. 

The  fact  of  the  destruction  of  the  message  delivered  by  the  defendants  to  the 
telegraph  company  was  not  shewn,  and,  though  secondary  evidence  of  the 
contents  was  given  by  the  defendants,  it  was  inadmissible,  and  there  was 
therefore  no  evidence  that  the  transcript  delivered  to  the  plaintiffs  was 
incorrect. 

But  the  burden  of  proving  the  contract  was  upon  the  plaintiffs;  and  the  ad- 
mission of  the  transcript  in  evidence  without  objection  did  not  render  its 
terms  binding  upon  the  defendants.  It  was  not  evidence  of  the  order  given 
by  the  defendants;  it  was  relevant  and  admissible  primary  evidence  to 
prove  that  the  order  had  in  fact  been  transmitted  and  delivered  to  the  plain- 
tiffs; but  its  admission  in  evidence  did  not  excuse  the  plaintiffs  from  making 
proof  of  the  order  by  production  of  the  original  or  by  proof  of  its  destruction 
or  loss  and  secondary  evidence  of  its  contents. 

Moreover,  although  secondary  evidence  was  given  of  a portion  of  the  contents 
of  the  plaintiffs’  letter  quoting  prices,  the  plaintiffs  had  omitted  to  prove 
what  were  the  prices  quoted,  and  this  material  element  of  a contract  was 
lacking. 

Held,  also,  that  the  non-delivery  of  the  pears  ordered  would  have  justified 
the  defendants’  rejection  of  the  other  goods  sent. 

The  plaintiffs,  fruit  canners  of  St.  Catharines,  brought  this 
action  against  Kelly,  Douglas,  & Co.,  merchants  of  Vancouver, 
B.C.,  for  the  price  of  a car  of  canned  fruits  and  vegetables  shipped 
to  Vancouver  in  September,  1905,  and  of  which  the  defendants 
refused  delivery. 
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The  facts  are  stated  in  the  judgment. 

The  action  was  tried  before  Anglin,  J.,  without  a jury,  at 
St.  Catharines  and  Toronto,  on  the  5th  and  15th  June,  1906. 

M.  Brennan,  for  the  plaintiffs. 

A.  C.  McM aster,  for  the  defendants. 

June  25.  Anglin,  J.: — In  August,  1905,  the  plaintiffs  wrote 
to  the  defendants  a letter  quoting  prices  of  various  canned  goods, 
including  beans,  pears,  plums,  and  cherries.  Satisfactory  proof 
of  the  loss  of  this  letter  was  given,  and  secondary  evidence  of  its 
contents  received.  It  concluded  with  a request  or  suggestion 
that  the  defendants  should  order  by  wire  at  the  expense  of  the 
plaintiffs.  The  defendants’  witnesses,  examined  on  commission, 
though  they  do  not  pretend  to  give  the  language  of  the  letter, 
say  it  contained  a distinct  request  to  order  by  wire  at  the  expense 
of  the  plaintiffs.  The  evidence  of  the  only  witness  called  for  the 
plaintiffs  is  not  at  all  clear  that  the  passage  in  question  fell  short 
of  a request  and  amounted  merely  to  a suggestion  that  the  de- 
fendants should  order  by  telegraph,  and  he  admits  that  the  plain- 
tiffs offered  to  pay  the  charges  of  the  telegraph  company  for  any 
such  message  sent  by  the  defendants.  No  copy  of  this  letter  ap- 
pears to  have  been  kept  by  the  plaintiffs.  Upon  this  evidence  I 
should  be  obliged  to  hold,  if  necessary,  that  the  plaintiffs  did  request 
the  defendants  to  telegraph  at  their  expense. 

On  the  29th  August  the  plaintiffs  received  from  the  Canadian 
Pacific  Railway  Company  the  following  despatch,  upon  which  they 
paid  the  charges: 

“Flynn  Bros.  “Vancouver,  B.C.,  Aug.  29,  1905. 

“ S.  Caths, 

“ Hundred  refuge  beans  two  fifty  gallon  pears  three  hundred 
tomatoes  three  fifty  Lombard  plums  twenty-five  red  pitted  cherries 
must  ship  immediately  wire  car  number  Canadian  Pacific 

“ Kelly  Douglas  Co.  ” 

On  the  30th  August  the  plaintiffs  sent  in  reply  this  message: 

“Kelly  Douglas  & Co.  “Aug.  30. 

Vancouver,  B.C. 

“Have  booked  your  order,  will  have  same  rushed  forward 

“ Flynn  Bros.  ” 
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On  the  1st  September  the  plaintiffs  received  the  following 
despatch: 

“Vancouver,  B.C.,  Sept.  1,  1905. 

“To  Flynn  Bros. 

“Goods  must  be  shipped  at  once  or  cancel  advise  Canadian 
Pacific  car  number  rush. 

“ Kelly  Douglas  & Co.  ” 

On  the  5th  September  the  plaintiffs  shipped  300  cases  of  tomatoes, 
350  cases  of  plums,  100  cases  of  refugee  beans,  and  25  cases  of  red 
pitted  cherries,  and  mailed  an  invoice  for  this  “car-load”  to  the 
defendants.  On  receiving  this  invoice  on  the  13th  September 
the  defendants  telegraphed: 

“Flynn  Bros.  “Vancouver,  B.C.  Sept.  13,  1905. 

“St.  Catharines,  Ont. 

“Cannot  accept  goods  only  ordered  fifty  plums  wanted  pears 
you  dispose  elsewhere.  ” 


On  the  same  date  the  defendants  wrote  explaining  that  their 
order  had  been  for  50  cases  of  plums,  and  that  they  could  not  take 
any  of  the  fruit  because  the  pears  ordered  had  not  been  sent.  To 
this  the  plaintiffs  did  not  reply.  The  car  reached  Vancouver  on 
the  23rd  September.  On  the  2nd  October  the  defendants  wrote  the 
plaintiffs  confirming  their  telegram  and  letter  of  the  13th  September, 
and  informing  the  plaintiffs  that  the  car  lay  awaiting  their  dis- 
position. On  the  7th  October  the  plaintiffs  telegraphed  the  de- 
fendants: “Goods  shipped  strictly  according  to  order  received 

pears  are  ready  to  ship  you  must  accept  goods  have  written.” 
The  defendants  answered  this  message,  on  the  9th  October,  reiterat- 
ing their  refusal  to  accept.  On  the  17th  October  they  again  wrote 
declining  to  accept,  and  informing  the  plaintiffs  that  they  would 
resist  any  attempt  to  hold  them  liable  for  the  car  of  fruit. 

The  pears  were  in  fact  never  shipped.  The  plaintiffs,  in  excuse 
for  non-shipment  of  this  part  of  the  order,  say  that  the  balance  of 
the  order  filled  a car,  and  that  the  custom  of  the  trade,  their  course 
of  business  with  the  defendants,  and  the  tenor  of  the  telegraphic 
orders  on  which  they  acted,  required  shipments  to  be  in  car-loads, 
and  justified  their  withholding  the  pears  for  a reasonable  time 
until  another  car-load  for  Vancouver  should  be  ready  for  shipment. 
They  add  that,  owing  to  difficulties  in  the  printing  trade,  they 
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could  not  get  labels  for  canned  pears,  and  therefore  could  not 
ship  them.  They  do  not  appear  to  have  been  ready  to  ship  the 
pears  until  about  the  7th  October,  before  which  time  the  defendants 
had  definitely  refused  to  accept  any  of  the  goods. 

The  defendants  maintain  that  there  was  no  contract  because 
of  a mistake  of  the  telegraph  company  in  transmitting  their  order, 
by  which  the  words,  “Three  hundred  tomatoes  threes  fifty 
Lombard  plums,”  in  the  despatch  handed  by  them  to  the 
Canadian  Pacific  Railway  Company,  were  converted,  in  the 
transcript  delivered  by  that  company  to  the  plaintiffs,  into  “three 
hundred  tomatoes  three  fifty  lombard  plums,”  resulting  in  their 
being  sent  seven  times  the  quantity  of  plums  they  intended  to 
order.  They  also  maintain  that  the  failure  to  deliver  the  pears 
ordered  entitled  them  to  reject  the  rest  of  the  goods  shipped. 

The  plaintiffs  on  the  other  hand  contend  that  the  Canadian 
Pacific  Railway  Company  were  agents  of  the  defendants  in 
transmitting  the  message  of  the  29th  August;  that  as  against  the 
defendants,  therefore,  the  plaintiffs  were  and  are  entitled  to  treat 
the  transcript  delivered  to  them  and  admitted  in  evidence  without 
objection  as  the  order  of  the  plaintiffs;  that  there  is  no 
admissible  evidence  to  prove  any  other  order  or  any  mistake  in  the 
transmission  of  the  telegram,  because  the  original  despatch  delivered 
by  the  defendants  to  the  Canadian  Pacific  Railway  Company 
in  Vancouver  has  not  been  produced,  and,  its  loss  or  destruction 
not  being  proved,  the  secondary  evidence  of  its  contents  taken  on 
commission  is  inadmissible;  that  the  plaintiffs’  acceptance  of  the 
order  contained  in  the  despatch  as  delivered  to  them  constituted 
a binding  contract;  and  that  the  non-delivery  of  the  pears  with 
the  balance  of  the  order  did  not,  in  the  circumstances,  justify  the 
defendants’  refusal  to  accept  the  car-load  shipped  to  them. 

The  burden  of  proving  a contract  and  performance  of  their 
part  of  that  contract  rests  upon  the  plaintiffs.  If,  as  is  contended 
by  the  defendants,  because  of  the  request  of  the  plaintiffs  that 
the  defendants  should  order  by  wire  and  at  the  plaintiffs’  expense, 
the  Canadian  Pacific  Railway  Company  in  transmitting  the 
message  of  the  29th  August  were  in  reality  the  agents  of  the 
plaintiffs,  there  would  be  little,  if  any,  weight  in  the  contention 
that  the  defendants  were  bound  by  the  incorrectly  transmitted 
message  which  the  plaintiffs  received.  The  error  of  the  Canadian 
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Pacific  Railway  Company  would,  in  that  aspect  of  the  case,  be 
the  error  of  the  plaintiffs’  own  agents,  the  delivery  of  the  order 
to  the  plaintiffs  being  at  Vancouver  when  it  was  handed  to  their 
agents  for  transmission.  But,  if  there  were  no  such  request  by 
the  plaintiffs  sufficient  to  constitute  the  Canadian  Pacific  Railway 
Company  their  agents  in  the  transmission  of  the  defendants’ 
order,  although  some  American  Courts  [see  Durkee  v.  Vermont 
Central  R.R.  Co.  (1856),  29  Vermont  127;  Morgan  v.  The  People 
(1871),  59  111.  58;  and  Scott  & Jarnagin’s  Law  of  Telegraphs,  secs. 
351-360;  but  see  also  Smith  v.  Easton  (1880),  54  Md.  138;  and 
Pepper  v.  Telegraph  Co.  (1889),  87  Tenn.  554]  hold  that,  because 
the  telegraph  company  is  the  agent  of  the  sender,  the  defendants 
would  be  bound  by  the  erroneous  copy  of  their  despatch  delivered 
to  the  plaintiffs,  and  that  the  copy  so  delivered  should  be  deemed 
the  original  order  of  the  defendants,  English  and  Canadian  decisions 
binding  upon  me  do  not  countenance  this  view. 

In  Henkel  v.  Pape  (1870),  L.R.  6 Ex.  7,  the  defendant  wrote 
a message  for  transmission  by  telegraph  to  the  plaintiffs,  ordering 
three  rifles.  By  mistake  the  telegraph  clerk  telegraphed  the  word 
“the”  for  “three,  ” and  the  plaintiffs  thereupon,  acting  on  a previous 
communication  from  the  defendant  that  he  might  perhaps  want 
as  many  as  fifty  rifles,  sent  that  number  to  him.  The  defendant 
declined  to  take  more  than  three.  In  an  action  to  recover  the  price 
of  the  fifty  rifles  it  was  held  that  the  defendant  was  not  responsible 
for  the  mistake  of  the  telegraph  clerk,  and  that  therefore  the  plain- 
tiffs were  not  entitled  to  recover  the  price  of  more  than  three  rifles. 
Assuming  the  mistake,  which  the  defendants  in  the  present  case 
allege,  to  be  proved  by  proper  evidence,  I can  see  no  ground 
upon  which  this  case  can  be  distinguished  from  Henkel  v.  Pape. 
That  the  telegram  was  in  that  case  transmitted  by  the  post  office 
cannot  make  any  difference  in  principle.  The  authority  for  the 
transmission  and  delivery  of  the  message  is  in  each  case  the  same, 
and  that  authority  the  Court,  in  Henkel  v.  Pape,  held  to  be  limited 
to  the  transmission  of  messages  in  the  terms  in  which  senders 
deliver  them.  It  follows  that  not  the  copy  delivered  to  the  re- 
cipient of  the  message,  but  the  document  handed  to  the  telegraph 
company  for  transmission,  is  the  original  order  which  must  be 
proven  to  establish  the  contract. 

In  Kinghorne  v.  Montreal  Telegraph  Co.  (1859),  18  U.C.R.  60, 
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the  Court  held  that  when  a contract  is  attempted  to  be  made  out 
through  the  telegraph,  the  messages  signed  by  the  parties  must  be 
produced  and  not  the  transcripts  taken  from  the  wire.  See  also 
Verdin  v.  Robertson  (1871),  10  Ct.  Sess.  Cas.  3rd  series,  35. 

But  it  is  argued  by  Mr.  Brennan  that  because  the  transcript 
handed  to  the  plaintiffs  was  put  in  evidence  at  the  trial  without 
objection,  and  because  the  defendants  have  failed  to  prove  by  any 
admissible  evidence  the  contents  of  the  message  delivered  by  them 
to  the  Canadian  Pacific  Railway  Company  for  transmission,  there 
is  no  proof  that  there  was  any  error  in  the  transcript,  and  its 
sufficiency  as  evidence  of  the  offer  of  the  defendants  is  not  open 
to  question. 

The  defendants,  instead  of  proving  as  a fact  the  destruction 
of  the  message  delivered  by  them  to  the  Canadian  Pacific  Railway 
Company  for  transmission  on  the  29th  August,  relied  upon  some 
presumption,  which  they  conceived  arose  from  a supposed 
statutory  provision  permitting  the  destruction  by  telegraph 
companies  of  such  messages  after  the  expiration  of  six  months 
from  their  delivery  for  despatch,  to  establish  such  destruction  for 
the  purpose  of  rendering  admissible  secondary  evidence  of  the 
contents  of  the  message  in  question.  I find  no  such  statute. 
But  neither  upon  a permissive  statute,  nor  upon  any  mere 
custom,  if  proven,  could  there  arise  such  a presumption.  The 
fact  of  destruction  must  be  shewn.  It  follows  that  the  secon- 
dary evidence  of  the  contents  of  the  message  delivered  by  the  de- 
fendants to  the  Canadian  Pacific  Railway  Company  was  in- 
admissible, and,  as  it  was  objected  to  on  behalf  of  the  plaintiffs,  it 
must  be  rejected.  There  is,  therefore,  no  evidence  to  shew  whajt 
the  order  was,  of  which  the  defendants  actually  directed  the 
transmission,  and  no  evidence  that  the  transcript  delivered  by 
the  Canadian  Pacific  Railway  Company  to  the  plaintiffs  was 
incorrect. 

But  the  burden  of  proving  the  contract  is  upon  the  plaintiffs. 
It  is  not  for  the  defendants  to  prove  that  the  transcript  produced 
by  the  plaintiffs  is  not  a true  copy  of  the  order  which  the  defendants 
handed  to  the  Canadian  Pacific  Railway  Company.  The  plaintiffs 
must  prove  its  accuracy,  which  is  not  presumed  in  their  favour. 
Neither  does  the  admission  of  that  transcript  in  evidence  without 
objection  render  its  terms  binding  upon  the  defendants.  It  was 
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not  and  could  not  be  evidence  of  the  order  given  by  the  defendants, 
without  proof  that  it  was  in  fact  a copy  of  the  order  which 
they  had  directed  to  be  transmitted,  and  that  the  original,  of 
which  it  purported  to  be  a transcript,  had  been  destroyed 
or  lost.  Its  production  was  in  any  event  a link  in  the  chain 
of  evidence  requisite  to  prove  that  the  order,  handed  by 
the  defendants  to  the  telegraph  company,  had  in  fact  been 
transmitted  and  delivered  to  the  plaintiffs.  For  that  purpose 
it  was  relevant  and  admissible  primary  evidence,  and  its  reception 
could  not  have  been  successfully  resisted  by  the  defendants.  But 
it  by  no  means  follows  that  its  admission  in  evidence  excused  the 
plaintiffs  from  further  proof  of  the  order  of  the  defendants,  by  pro- 
duction of  the  original  signed  by  them,  or  by  proof  of  its  destruc- 
tion or  loss  and  secondary  evidence  of  its  contents,  which,  without 
proof  that  it  was  in  fact  a true  copy,  the  transcript  delivered  to 
the  plaintiffs  does  not  furnish.  In  the  absence,  of  these  further  and 
indispensable  links  in  the  chain,  the  fact  proved  by  the  production 
of  the  transcript,  viz.,  that  such  'transcript  was  received  by  the 
plaintiffs,  goes  for  nothing.  Yet  neither  its  relevancy  nor  its 
admissibility  can  be  doubted. 

It  follows  that  the  plaintiffs  have  failed  to  prove  any  contract 
by  the  defendants  to  purchase  the  goods  in  question. 

Moreover,  though  secondary  evidence  was  given  of  a portion 
of  the  contents  of  the  plaintiffs’  letter,  quoting  prices  to  the  de- 
fendants, upon  which  the  latter  sent  an  order,  the  plaintiffs  have 
wholly  omitted  to  prove  what  were  the  prices  so  quoted.  In  their 
pleadings  they  allege  that  the  price  of  the  goods  shipped  amounted 
to  $1,382.50.  But  this,  as  well  as  other  allegations,  the  defendants 
deny.  Were  this  the  only  difficulty  in  the  plaintiffs’  way,  I should 
probably  allow  them  to  supply  evidence  of  the  prices  actually 
quoted.  But  upon  the  evidence  as  it  now  stands  there  is  no  proof 
whatever  of  the  prices  quoted  by  the  plaintiffs  to  the  defendants 
upon  which  they  are  alleged  to  have  ordered  the  goods  in  question. 
This  very  material  element  of  a contract  is  entirely  lacking. 

If  there  had  been  a contract  between  the  plaintiffs  and  de- 
fendants established  for  the  sale  and  purchase  of  the  goods  men- 
tioned in  the  transcript  of  telegram  received  by  the  plaintiffs,  the 
non-delivery  of  the  250  cases  of  pears  ordered  would,  in  my  opinion, 
have  justified  the  defendants’  rejection  of  the  other  goods  sent. 
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Instalment  delivery  was  not  contemplated.  Immediate  shipment 
of  the  whole  was  the  basis  of  the  defendants’  offer,  emphasized  by 
their  second  telegram  of  the  1st  September.  The  failure  to  send 
the  pears  with  the  other  goods  was  not,  I think,  excused  by  the 
alleged  custom  as  to  car-loads,  and  certainly  not  by  any  inability 
to  procure  labels.  The  plaintiffs  had  no  right  to  require  the  de- 
fendants to  accept  delivery  of  part  only  of  what  was  an  entire 
order.  But  even  if,  owing  to  the  car-load  being  complete  without 
the  pears,  some  little  delay  in  forwarding  these  might  be  permitted, 
the  delay  from  the  29th  August  to  about  the  7th  October  was  so 
unreasonable  that  it  might  have  justified  the  defendants  in  re- 
turning the  other  goods,  had  they  taken  delivery  of  them  in  antici- 
pation of  the  pears  coming  within  a reasonable  time. 

The  action  therefore  fails  and  will  be  dismissed  with  costs. 
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Lucas  y.  Pettit. 

Animals — Escape  of  Bees — Injury  to  Neighbour — Negligence — Scienter — 
Danger  from  Number  and  Situation  of  Bees — Findings  of  Jury. 

The  defendant  placed  a large  number  of  hives  of  bees  upon  his  own  land  within 
100  feet  of  the  plaintiff’s  land.  While  the  plaintiff  was  at  work  with  two  horses 
upon  his  own  land  the  bees  attacked  and  stung  the  horses  so  that  they  died, 
and  also  stung  and  injured  the  plaintiff.  In  an  action  to  recover  damages 
for  his  loss  and  injury,  the  jury  found,  inter  alia,  that  the  bees  were  in 
ordinary  flight  at  the  time  of  the  occurrence;  that  they  were  the  defendant’s 
bees;  and  that  the  defendant  had  reasonable  grounds  for  believing  that  his 
bees  were,  by  reason  of  the  situation  of  his  hives,  or  their  numbers,  dangerous 
to  persons  or  horses  upon  the  highway  or  elsewhere  than  on  the  defendant’s 
premises: — 

Held,  that  the  doctrine  of  scienter,  or  notice  of  mischievous  propensities  of 
the  bees,  had  no  application,  nor  could  the  absence  of  negligence,  other 
than  as  found  by  the  jurv,  relieve  the  defendant;  it  was  his  right  to  have 
on  his  premises  a reasonable  number  of  bees,  or  bees  so  placed  as  not  un- 
fairly to  interfere  with  the  rights  of  his  neighbour,  but  if  the  number  was 
unreasonable,  or  if  they  were  so  placed  as  to  interfere  with  his  neighbour  in 
the  fair  enjoyment  of  his  rights,  then  what  would  otherwise  have  been 
lawful  became  an  unlawful  act;  the  finding  of  the  jury  meant  that  the  bees, 
because  of  their  number  and  situation,  were  dangerous  to  the  plaintiff; 
and  the  defendant  was  liable  for  the  injury  flowing  directly  from  his  un- 
lawful act. 

Judgment  of  Magee,  J.,  affirmed. 

Motion  on  behalf  of  the  defendant  to  set  aside  the  findings  of 
the  jury  at  the  trial,  and  the  judgment  of  Magee,  J.;  entered  thereon, 
and  to  enter  judgment  for  the  defendant. 

The  following  statement  of  the  facts  is  taken  from  the  judgment 
of  Mulock,  C. J.Ex.D.  : — 

The  action  was  brought  for  injuries  caused  by  bees  of  the  de- 
fendant, under  the  following  circumstances. 

The  defendant  was  the  owner  of  160  or  170  hives  of  bees,  which 
he  placed  in  a small  yard  situate  within  about  20  feet  of  the  highway 
running  east  and  west.  At  the  southerly  end  of  this  yard  was  a 
small  building  with  a frontage  of  about  24  feet  on  the  highway,, 
and  being  about  18  feet  in  depth  and  17  feet  in  height.  From 
north  to  south,  the  yard  occupied  by  the  hives  was  about  124  feet 
in  length.  Immediately  opposite  this  yard  on  the  south  side  of 
the  road  was  the  plaintiff's  property,  consisting  of  a field  of  about 
8 acres,  which  was  in  oats,  and  beyond  it  another  field  in  buck- 
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wheat.  The  highway  is  about  56  feet  in  width.  On  the  10th 
August,  1905,  the  plaintiff  proceeded  to  the  oat  field  with  a pair 
of  horses  and  a binder  for  the  purpose  of  cutting  the  oats,  when 
the  horses  were  attacked  by  a large  number  of  bees.  The  horses 
ran  away  from  the  plaintiff,  dragging  the  binder  with  them  to  the 
south  end  of  the  field,  and  there  stopped  at  the  fence.  The  plaintiff 
followed  them  and  endeavoured  to  unhitch  and  take  them  away, 
but  was  unable  to  make  them  move.  He  himself  was  being  simi- 
larly attacked,  and  made  his  escape  by  immersing  himself  in  a 
neighbouring  pool  of  water  and  covering  the  exposed  portions  of 
his  body  with  mud.  One  of  the  horses  died  almost  at  once  in  the 
field  from  the  effect  of  the  stings,  and  the  other  succumbed  within 
two  or  three  days.  The  plaintiff  himself  suffered  severely,  and 
was  under  medical  treatment. 

The  questions  put  to  the  jury  and  their  answers  are  as  follows: — 

1.  Were  the  plaintiff,  Lucas,  and  his  horses  injured  by  bees 
engaged  in  ordinary  flight  or  work  or  by  the  swarming  of  a colony 
of  bees?  A.  Ordinary  flight. 

2.  If  they  were  injured  by  bees  engaged  in  ordinary  work  and 
flight,  were  those  the  defendant’s  bees?  A.  Yes. 

3.  If  the  plaintiff  and  his  horses  were  injured  by  the  swarming 
of  a colony  of  bees,  had  the  bees  swarmed  from  the  defendant’s 
colony?  No  answer. 

4.  Had  the  defendant  reasonable  grounds  for  believing  that 
his  bees  were  more  dangerous  than  ordinary  bees?  A.  Yes. 

5.  Had  the  defendant  reasonable  grounds  for  believing  that 
his  bees  were,  by  reason  of  the  situation  of  his  hives,  or  their  num- 
bers, dangerous  to  persons  or  horses  upon  the  highway  or  else- 
where than  on  the  defendant’s  premises?  A.  Yes. 

6.  At  what  sum  do  you  assess  the  damages  of  the  plaintiff,  if 
the  defendant  be  liable  for  damages?  A.  $400. 

On  these  findings  the  learned  trial  Judge  entered  a judgment 
for  the  plaintiff  for  $400,  and  from  that  judgment  the  defendant 
appeals. 

The  appeal  was  heard  by  a Divisional  Court  composed  of  Mu- 
lock,  C.J.Ex.D.,  Anglin  and  Clute,  JJ.,  on  the  17th  September, 
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G.  Lynch-Staunton,  K.C.,  for  the  defendant.  On  the  answers 
of  the  jury  judgment  should  not  have  been  entered  for  the  plaintiff, 
and  there  was  no  case  to  go  to  the  jury.  It  was  not  proved  that 
the  bees  which  attacked  the  plaintiff  were  the  defendant’s  bees. 
They  may  just  as  probably  have  been  the  bees  of  Misener,  another 
neighbour.  The  defendant  had  160  hives  of  bees,  and  Misener 
had  only  6 or  7,  but  he  had  enough  to  kill  the  horses.  The  fact 
that  the.  defendant  had  more  bees  did  not  warrant  the  finding. 
The  defendant’s  bees  had  been  carried  there  a few  days  before  the 
injury  to  the  plaintiff.  The  bee  is  a harmless  domesticated  animal, 
not  prone  to  attack  man.  Even  if  the  bees  were  the  defendant’s, 
is  he  liable?  What  duty  did  he  owe?  Is  the  owner  of  bees  in  the 
same  position  as  the  owner  of  a lion  or  tiger?  If  not,  scienter  must 
be  established  by  the  person  complaining,  as  in  the  case  of  a dog. 
Bee  culture  is  lawful:  Earl  v.  Van  Alstine  (1850),  8 Barb.  630. 
It  is  not  a question  for  the  jury  whether  bees  are  domestic  or  wild 
animals.  There  was  no  evidence  to  go  to  the  jury  that  they  are 
wild  animals.  The  next  question  is  as  to  danger  from  the  situation 
of  the  hives.  O’Gorman  v.  O’Gorman,  [1903]  2 I.R.  573,  was  relied 
on  by  the  pliantiff,  but  see  Le  Lievre  v.  Gould,  [1893]  1 Q.B.  491. 
The  bee  is  a free  commoner,  and  can  go  and  come.  He  is  useful 
and  not  ferocious.  If  a man  is  liable  for  keeping  bees,  the  honey 
industry  will  be  stopped.  The  evidence  is  that  the  situation  of 
the  hives  near  the  highway  was  not  dangerous.  The  jury  found 
that  they  were  not  swarming.  They  do  not  swarm  at  the  owner’s 
risk.  Mere  location  and  number  is  not  evidence  of  negligence. 
There  is  no  evidence  upon  which  the  defendant  can  be  held  liable. 

W.  S.  McBrayne,  for  the  plaintiff.  Bees  are  ferce  natures: 
Blackstone,  Lewis’s  Am.  ed.,  book  2,  ch.  25,  p.  390;  they  are  not 
domesticated,  but  may  be  cultivated:  Parsons  v.  Manser  (1903), 
62  L.R.A.  132,  and  notes.  As  to  scienter,  there  nan  be  no  question 
if  the  bees  are  in  a wild  state — the  owner  harbours  wild  animals 
at  his  own  risk.  Notice  of  vicious  propensities  is  not  required. 
The  owner  of  an  animal  not  shewn  to  be  harmless  by  nature  or 
cultivation,  takes  the  risk : Filburn  v.  People’s  Palace  and  Aquarium 
Co.  (1890),  25  Q.B.D.  258;  Ingham’s  Law  of  Animals,  p.  391. 
A man  is,  at  any  rate,  liable  for  damages  if  his  animal  trespasses  on 
another’s  property:  Patterson  v.  Fanning  (1901),  2 O.L.R.  462; 
Cox  v.  Burbridge  (1863),  13  C.B.N.S.  430. 
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Lynch-Staunton,  in  reply,  referred  to  the  Filburn  case,  supra, 
at  p.  260;  Lee  v.  Riley  (1865),  18  C.B.N.S.  722;  Read  v.  Edwards 
(1864),  17  C.B.N.S.  245,  260. 

September  24.  The  judgment  of  the  Court  was  delivered  by 
Mulock,  C.J.  (after  setting  out  the  facts  as  above) : — There  is 
abundance  of  evidence,  I think,  to  support  the  findings  of  the  jury 
(except  the  answer  to  question  No.  4,  which  is  not  material  to 
the  issue),  and  the  question  is,  whether  they  warrant  the  judgment 
in  question. 

It  was  estimated  that  the  strength  of  a hive  was  between  15,000 
and  50,000  bees,  and  the  plaintiff  speaks  of  them  as  attacking  the 
horses  and  himself  in  clouds.  He  estimated  that  there  were  more 
than  four  bushels  of  bees  on  the  horses  and  in  the  air.  This,  of 
course,  is  a mere  estimate,  but  it  is  clear  that  the  number  of  the 
defendant’s  bees  was  very  great. 

For  the  defence  it  was  contended  that  the  defendant  was  guilty 
of  no  negligence,  and  that  there  was  no  evidence  that  the  bees  were 
of  a vicious  nature,  and  that  the  defendant  was  not  aware  of  any 
viciousness  or  propensity  on  the  part  of  the  bees  to  attack  man- 
kind or  animals. 

The  doctrine  of  scienter  or  “ notice  of  mischievous  propensities” 
of  the  bees  has,  I think,  no  application  to  this  case,  nor  could  the 
absence  of  negligence,  in  the  sense  pressed  upon  us,  relieve  the 
defendant  of  liability. 

The  facts  shew  that  the  defendant  placed  a very  large  number 
of  hives  of  bees  within  100  feet  of  the  plaintiff’s  land,  and 
that  in  the  course  of  their  ordinary  flight  between  the  hives  and 
the  plaintiff’s  field  of  buckwheat  they  would  pass  directly  over 
the  plaintiff’s  intervening  field  of  oats,  where  it  was  necessary 
j for  the  plaintiff  to  be  for  the  purpose  of  harvesting  the  same. 

The  right  of  a person  to  enjoy  and  deal  with  his  own  property 
as  he  chooses  is  controlled  by  his  duty  to  so  use  it  as  not  to  affect 
injuriously  the  rights  of  others,  and  in  this  case  it  is  a pure  question 
of  fact  whether  the  defendant  collected  on  his  land  such  an  un- 
reasonably large  number  of  bees  or  placed  them  in  such  position 
thereon  as  to  interfere  with  the  reasonable  enjoyment  of  the  plain- 
tiff’s land.  I think  the  reasonable  deduction  from  the  answer  of 
the  jury  to  question  5 is  that  the  bees,  because  of  th6ir  numbers  and 
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position  on  the  defendant’s  land,  were  dangerous  to  the  plaintiff, 
and  also  that  the  defendant  had  reason  so  to  believe.  In  my  view, 
it  is  immaterial  whether  or  not  the  defendant,  under  these  cir- 
cumstances, regarded  the  bees  as  dangerous.  If  he  was  making 
an  unreasonable  use  of  his  premises,  and  injury  resulted  therefrom 
to  the  plaintiff,  he  is  liable. 

It  was  the  defendant’s  right  to  have  on  his  premises  a reasonable 
number  of  bees,  or  bees  so  placed  as  not  to  unfairly  interfere  with 
the  rights  of  his  neighbour,  but  if  the  number  was  unreasonable,  or 
if  they  were  so  placed  as  to  interfere  with  his  neighbour  in  the  fair 
enjoyment  of  his  rights,  then  what  would  otherwise  have  been 
lawful,  becomes  an  unlawful  act.  In  this  case  the  jury  found  as 
a matter  of  fact  that  the  bees,  because  of  their  number  and  situa- 
tion, were  dangerous  to  the  plaintiff.  The  defendant  was  acting 
unlawfully,  and  he  is  liable  for  the  injury  flowing  directly  from 
such  unlawful  act:  O’ Gorman  v.  O' Gorman,  [1903]  2 I.R.  573; 

Farrer  v.  Nelson  (1885),  15  Q.B.D.  258,  260. 

The  appeal  should  be  dismissed  with  costs. 

E.  B.  B. 
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[IN  THE  COURT  OF  APPEAL.] 

Re  Port  Arthur  and  Rainy  River  Provincial  Election. 
Preston  v.  Kennedy. 


C.  A. 
1906 

June  16. 


Parliamentary  Elections — Corrupt  Practices — Agency — Scrutineer — Burden  of 
Proof — Common  Law  of  Parliament — Irregularities — Saving  Clause — 
Scrutiny — Disqualification  of  Voter — Crown  Land  Agent — Persons  Voting 
on  Transfer  Certificates — Agent — Names  not  on  Voters’  List  in  Poll  Book — 
Certificates  Issued  in  Blank  by  Returning  Officer  and  afterwards  Filled  in 
— Constables — Telegraphed  Certificates — Demand  for  Tendered  Ballot. 

A.  was  found  guilty  of  corrupt  acts  at  H.,  a polling  place,  on  polling  day. 
Before  that  day  his  sole  connection  with  the  respondent  was  that,  being  a 
livery  stable  keeper,  he  had  driven  the  respondent,  on  a day  before  the 
nomination,  from  one  place  in  the  electoral  division  to  another.  The  re- 
spondent on  that  occasion  canvassed  A.  for  his  vote,  but  A.  made  no  promise, 
and  the  respondent  did  not  ask  him  to  vote  for  him.  On  the  day  before 
the  polling,  A.  and  one  G.  drove  to  H.,  arriving  there  in  the  evening.  The 
trip  was  undertaken  at  the  instance  of  G.,  who  was  held  not  shewn  to  be  an 
agent  of  the  respondent.  In  order  to  persuade  A.  to  go  to  H.,  G.  said  he 
would  procure  a transfer  of  A.’s  vote  to  H.,  and  he  afterwards  brought  and 
handed  to  A.  a printed  paper,  signed  by  the  respondent,  apparently  one 
of  a number  of  scrutineer  appointments  which  the  respondent  had  signed 
in  blank  and  left  with  one  B.,  his  agent.  A.’s  name  was  not  inserted  by 
the  respondent,  and  there  was  no  evidence  to  shew  by  whom  it  was  filled  in. 
The  number  of  the  polling  place  was  left  blank,  and  never  was  filled  in. 
G.  was  not  examined  as  a witness,  and  there  was  no  proof  of  the  means  by 
which  he  became  possessed  of  this  paper: — 

Held,  Meredith,  J.A.,  dissenting,  that  the  petitioner  had  failed  to  establish 
that  A.  was  an  agent  for  whose  acts  the  respondent  was  responsible. 

It  was  contended  that  the  election  should  be  set  aside  under  the  common  law 
of  Parliament  because  of  the  corrupt  acts  of  A.  and  G.  and  of  a number  of 
irregularities  in  the  conduct  of  the  election  by  the  officials,  among  which 
were  the  appointment  of  a non-voter  as  deputy  returning  officer  at  one  poll 
and  of  a clergyman  at  another,  contrary  to  the  statute.  The  operations 
of  A.  and  G.  were,  however,  confined  to  a small  portion  of  the  electoral 
district;  A.  was  the  only  person  found  by  the  trial  Judges  to  have  been 
guilty  of  corrupt  practices,  and  they  also  found  that  there  was  no  reason  to 
suppose  that  corrupt  practices  extensively  prevailed  at  the  election: — 

Held,  that  if,  in  such  circumstances,  an  election  could  be  avoided,  it  should 
be  only  on  overwhelming  proof  of  corrupt  acts  of  so  extensive  a nature  as 
virtually  to  amount  to  a repression  or  prevention  of  a fair  and  free  oppor- 
tunity to  the  electors  of  exercising  their  franchise  and  electing  the  can- 
didate they  wished  to  represent  them;  and  that  all  irregularities  of  the 
kind  indicated,  not  affecting  the  result,  were  cured  by  sec.  214  of  R.S.O. 
1897,  ch.  9. 

In  respect  of  votes  attacked  upon  a scrutiny: — 

Held,  that  a Crown  land  agent  under  the  Free  Grants  and  Homesteads  Act, 
authorized  to  take  entries  and  make  locations  for  free  homesteads,  but  not 
to  sell  or  to  receive  moneys  for  the  sale  of  public  lands,  was  not  disqualified 
as  a voter  by  sec.  4 of  the  Ontario  Election  Act. 

2.  An  elector  engaged  by  a deputy  returning  officer  to  drive  voters  to  the  poll 
is  not  an  agent,  within  the  meaning  of  sec.  94  (1)  and  (4)  of  the  Act,  who 
is  entitled  to  the  certificate  of  the  returning  officer  enabling  him  to  vote 
at  a polling  place  other  than  the  one  wherp  by  law  he  is  otherwise  entitled 
to  vote. 
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3.  The  votes  of  agents  who  voted  on  transfer  certificates,  but  whose  names 
were  not  in  fact  on  the  poll  books  of  the  polling  subdivisions  from  which 
they  purported  to  be  transferred,  were  improperly  received;  the  right  to 
vote  was  disproved  by  the  production  of  the  poll  book,  and  the  petitioner 
was  not  bound  to  shew  that  the  names  were  not  on  the  original  voters’  list. 

4.  The  votes  of  persons  voting  at  a polling  place  other  than  that  at  which 
they  were  entitled  to  vote,  without  a transfer  certificate  enabling  them  to 
vote  at  the  polling  place  at  which  they  did  vote,  were  improperly  received, 
being  in  violation  of  sec.  78  of  the  Election  Act;  except  in  the  case  of  a 
tendered  vote  under  sec.  108,  or  a vote  polled  upon  a transfer  certificate 
under  sec.  94,  no  person  is  entitled  to  be  admitted  to  vote  unless  his  name 
appears  on  the  list  in  the  poll  book. 

5.  The  votes  of  persons  voting  on  certificates  issued  in  blank  by  the  returning 
officer,  whose  names  were  afterwards  filled  in  by  the  election  clerk  or  other 
person,  were  improperly  received,  being  against  the  provisions  of  sec.  94. 

6 and  7.  Certificates  given  to  constables  and  certificates  sent  by  telegraph 
are  not  properly  granted  under  sec.  94,  and  cannot  support  votes  received 
by  virtue  of  them. 

8.  Upon  the  evidence  W.,  an  elector,  did  not  tender  his  vote  to  the  deputy 
returning  officer  at  the  proper  polling  place,  and  did  not  demand  or  receive 
a tendered  ballot  in  the  manner  required  by  sec.  108;  and,  even  if  there 
had  been  a proper  demand  and  an  improper  refusal,  there  was  nothing 
more  than  an  irregularity. 

Per  Meredith,  J.A.: — W.  was  entitled  to  vote,  but  the  rejection  of  the  vote 
could  be  treated  only  as  an  irregularity  which  should  have  avoided  the 
election  only  if  it  might  have  affected  the  result. 

Judgment  of  Maclennan,  J.A.,  and  Teetzel,  J.,  at  the  trial,  varied. 

An  appeal  by  William  Alfred  Preston,  the  petitioner,  from 
the  judgment  of  Maclennan,  J.A.,  and  Teetzel,  J.,  the  rota  Judges, 
delivered  on  the  14th  September,  1905,  upon  the  trial  of  the  petition 
under  the  Ontario  Controverted  Elections  Act,  against  the  election 
and  return  of  Hugh  William  Kennedy  as  a member  of  the  Legis- 
lative Assembly  of  the  Province  of  Ontario  for  the  electoral  district 
of  Port  Arthur  and  Rainy  River  holden  on  the  18th  and  25th  January, 
1905,  and  upon  a scrutiny  of  the  votes  cast  at  the  election,  whereby 
the  petition  was  dismissed  with  costs  and  the  respondent  was 
upon  the  scrutiny  held  entitled  to  the  seat.  The  facts  are  stated 
in  the  judgments. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow,  Mac- 
laren,  and  Meredith,  JJ.A.,  on  the  11th,  12th,  and  13th  December, 
1905. 

7.  F.  Hellmuth,  K.C.,  F.  H.  Keefer,  and  W.  J.  Elliott,  for  the 
appellant. 

A.  B.  Aylesworth,  K.C.,  and  W.  McBrady,  for  the  respondent. 

June  16.  Moss,  C.J.O.: — The  first  question  on  this  appeal  is 
whether  the  election  is  to  be  avoided  by  reason  of  the  corrupt 
acts  committed  by  one  William  Aikens. 
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That  depends  on  whether  agency  has  been  proved.  I am  of 
opinion  that  it  has  not  been  established.  The  corrupt  acts  of 
which  Aikens  was  found  guilty  by  the  trial  Judges  were  committed 
at  Hymers,  a polling  place  in  the  electoral  division,  on  the  polling 
day.  Before  that  day  his  sole  connection  with  the  respondent 
was  that  on  one  occasion,  several  days  before  the  nomination,  he, 
being  the  owner  of  a livery  at  Port  Arthur,  had  driven  the  re- 
spondent to  and  from  a place  called  Silver  Mountain.  During 
the  trip  the  respondent  canvassed  him  for  his  vote,  that  is,  he 
said  he  would  like-  him  to  support  him.  Aikens  said  he  would  see. 
He  made  no  promise,  and  nothing  more  passed  between  them. 
The  respondent  made  no  request  to  him  to  work  for  him,  he  simply 
asked  him  for  his  support,  and  he  saw  and  heard  no  more  of  or 
from  him  during  the  election.  On  the  day  before  the  election 
Aikens  and  one  Joseph  Greer  drove  from  Port  Arthur  to  Hymers, 
arriving  there  in  the  evening.  The  trip  was  undertaken  at  the 
instance  of  Greer,  who  was  not  shewn  to  be  an  agent  of  the  re- 
spondent. Greer  requested  Aikens  to  accompany  him  to  Hymers, 
and  in  order  to  persuade  him  to  do  so  told  him  he  would  procure 
a transfer  of  his  vote  to  Hymers,  so  that  he  would  not  lose  his 
vote  by  being  absent  from  Port  Arthur  on  polling  day.  And  he 
afterwards  brought  and  handed  to  Aikens  a printed  paper,  signed 
by  the  respondent,  apparently  one  of  a number  of  scrutineers’ 
appointments,  which  the  respondent  had  signed  in  blank,  and 
left  with  his  agent,  Mr.  D.  F.  Burke.  Aikens’s  name  was  not 
inserted  by  the  respondent,  and  there  is  no  evidence  to  shew  by 
whom  it  was  filled  in.  The  number  of  the  polling  place  was  left 
blank,  and  never  was  filled  in. 

There  is  no  proof  of  the  means  by  which  Greer  became  possessed 
of  this  paper.  Aikens’s  testimony  as  to  Greer’s  statements  to 
him  was  received  in  anticipation  apparently  of  proof  of  agency 
1 or  of  other  testimony  to  shew  the  circumstances  under  which  he 
obtained  the  paper,  but  Greer  was  not  examined,  and  nothing 
further  was  shewn  of  the  circumstances.  His  statements  to  Aikens 
| were  therefore  not  evidence. 

There  was  an  entire  failure  to  connect  the  respondent  through 
I himself  or  his  agents  with  the  giving  of  the  paper  to  Aikens.  What 
was  proved  falls  far  short  of  what  is  required  in  order  to  establish 
agency  as  against  the  respondent  or  to  shift  the  burden  of  proof. 
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The  mere  fact  of  Aikens  having  driven  the  respondent  and  re-  I 
ceiving  pay  therefor  ten  or  twelve  days  before  polling  day  is,  of 
course,  no  proof  whatever  of  agency  on  polling  day.  Neither  is 
the  request  for  his  support  made  at  the  same  time,  nor  are  the  two  | 
together,  nor  do  they  naturally  support  an  inference  that  because 
of  them  Aikens  would  be  found  acting  as  an  agent,  on  the  polling 
day  at  Hymers  or  elsewhere  in  the  election.  And  if  the  petitioner  5 
intended  to  rely  upon  the  possession  of  the  paper  it  lay  upon  him  ; 
to  trace  it  and  shew  that  it  came  to  Aikens  through,  or  with  the 
knowledge  of,  the  respondent  or  his  agents.  And  if  in  order  to  ji 
accomplish  this  it  was  necessary  to  examine  Greer,  it  was  for  the  j 
petitioner  and  not  the  respondent  to  call  him  as  a witness.  But, 
even  if  it  had  been  shewn  that  Aikens’s  appointment  had  come  I 
from  the  respondent,  it  does  not  follow  that  it  rendered  the  re-  I 
spondent  responsible  for  every  act  of  which  Aikens  might  be  guilty,  j 
The  agency  was  of  a limited  nature.  The  duties  the  performance  | 
of  which  were  authorized  were  confined  to  the  polling  booth,  and  I 
it  may  well  be  that  for  acts  done  outside  of  and  totally  disconnected  j 
with  the  performance  of  the  authorized  duties  the  respondent  | 
should  not  be  subjected  to  the  same  consequences  as  in  the  case  j 
of  corrupt  acts  by  a general  agent. 

In  the  circumstances  of  this  case,  however,  it  is  sufficient  to 
say  that  there  has  been  a failure  to  establish  that  Aikens  was  an 
agent  for  whose  acts  the  respondent  was  responsible,  and  that 
the  finding  of  the  trial  Judges  to  that  effect  should  not  be  disturbed.  ; 

The  common  law  of  Parliament  has  also  been  invoked,  and  j 
it  is  urged  that  enough  appears  in  corrupt  acts  practised  by  Aikens  { 
and  Greer  and  in  irregular  proceedings  at  and  attending  the  election  ! 
to  avoid  it  as  one  not  embodying  the  expression  of  the  free  will  j 
of  the  electors.  Aikens  and  Greer’s  operations  were  confined  to  a j 
very  small  portion  of  the  constituency.  And  it  was  stated  by  1 
counsel  for  the  petitioners  that  they  were  only  prepared  to  shew  | 
four  or  five  other  cases  in  which  these  individuals  were  concerned.  j 

The  trial  Judges  only  found  one  person  (Aikens)  guilty  of 
corrupt  practices,  and  they  also  found  and  reported  that  there  : 
was  no  reason  to  suppose  that  corrupt  practices  extensively  pre-  || 
vailed  at  the  election. 

There  is  nothing  to  connect  the  respondent  with  the  alleged 
corrupt  acts.  There  is  the  absence  of  proof  of  agency.  If,  in 
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circumstances  such  as  these,  an  election  is  to  be  avoided,  it  should 
only  be  on  overwhelming  proof  of  corrupt  acts  of  so  extensive  a 
nature  as  virtually  to  amount  to  a repression  or  prevention  of  a 
fair  and  free  opportunity  to  the  electors  of  exercising  their  franchise 
and  electing  the  candidate  they  wished  to  represent  them.  As 
to  the  irregularities,  the  respondent  is  entitled  to  the  benefit  of 
sec.  214  of  R.S.O.  1897,  ch.  9. 

As  regards  the  scrutiny  and  the  questions  which  were  argued 
with  respect  to  it: — 

1.  Hesson’s  vote.  No.  5 of  the  scrutiny  charges. 

The  question  is  whether  he  was  an  agent  for  the  sale  of  Crown 
lands,  and  so  disqualified  from  voting  under  sec.  4 of  the  Ontario 
Election  Act,  R.S.O.  1897,  ch.  9.  It  appears  that  he  was  an  agent 
under  the  Free  Grants  and  Homesteads  Act,  but  his  authority  was 
restricted  to  taking  entries  and  making  locations  for  free  home- 
steads under  the  Act,  and  he  was  not  authorized  to  sell,  or  to 
receive  moneys  for  the  sale  of,  public  lands.  It  would  be  an  ex- 
tension of  the  terms  of  sec.  4 to  say  that  he  was  an  agent  for  the 
sale  of  Crown  lands.  He  had  no  commission  or  authority  to  act 
as  agent  for  sale,  and  he  did  not  assume  to  act  in  that  capacity. 
His  vote  was,  therefore,  properly  held  to  be  good. 

2.  McKay’s  vote.  No.  49  of  the  scrutiny  charges. 

This  person  voted  at  Beaudreau’s,  which  was  not  his  proper 
polling  subdivision.  He  was  requested  by  the  deputy  returning 
officer  at  Beaudreau’s  to  drive  some  voters  to  the  poll.  He 
objected  that  by  doing  so  he  would  lose  his  vote,  and 
the  deputy  returning  officer  thereupon  furnished  him  with  a 
transfer  or  certificate  to  vote  at  Beaudreau’s.  He  had  not  been 
named  as  the  agent  of  the  respondent  at  Beaudreau’s,  nor  did 
he  receive  any  such  appointment  other  than  the  request  of  the 
deputy  returning  officer.  He  did  not  in  fact  act  as  agent  at  Beau- 
dreau’s, though  he  appears  to  have  taken  the  oath  of  secrecy,  and 
his  only  reason  for  going  there  was  to  drive  the  voters  to  the  poll, 
in  compliance  with  the  deputy  returning  officer’s  request.  He 
was  therefore  not  a person  entitled  to  request  or  to  be  given  a 
certificate  under  sec.  94  (1)  and  (4)  of  the  Act.  He  was  not  an 
elector  who  had  been  named  the  agent  of  the  respondent  at  a polling 
place  other  than  the  one  where  he  was  entitled  to  vote.  If  he 
was  an  agent  at  all,  he  was  agent  for  an  entirely  different  purpose, 
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and  it  was  the  only  one  which  he  himself  believed  he  was  appointed 
for.  His  vote  should  not  have  been  allowed.  From  the  short 
note  of  the  judgment  in  his  case  it  would  seem  that  the  vote  was 
allowed  on  another  ground,  viz.,  that  his  name  being  on  the  original 
general  voters’  list,  and  his  vote  having  been  tendered  and  accepted 
at  Beaudreau’s,  it  should  not  be  struck  off  although  his  name  was 
not  on  the  list  at  that  polling  subdivision.  This  point  will  be 
dealt  with  later  on,  when  the  cases  of  that  description  are  reached. 

3.  A class  of  persons  voting  on  transfer  certificates  whose 
names  were  not  on  the  voters’  list  in  the  poll  book  of  the  polling 
subdivision  from  which  they  were  stated  to  have  been  transferred. 

The  trial  Judges  ruled  that  in  order  to  render  these  votes  void 
it  was  incumbent  on  the  petitioner  to  produce  the  original  general 
voters’  list  and  shew  that  the  names  of  the  voters  were  not  on  it. 
The  petitioner  contends  that  it  was  sufficient  to  produce  the  list 
in  the  poll  book  of  the  subdivision  from  which  the  voter  was 
transferred,  and  that  if  it  appeared  that  the  voter’s  name  was  not 
on  it  his  vote  must  be  disallowed.  The  question  depends  on  the 
meaning  to  be  given  to  the  words  “voters’  list,”  as  they  appear  in 
sec.  94  of  the  Election  Act.  To  what  list  is  the  returning  officer 
to  refer  before  giving  a certificate  entitling  an  elector  to  vote  at 
a polling  place  other  than  the  one  where  he  is  entitled  to  vote? 
The  purpose  of  the  reference  is,  of  course,  to  ascertain  whether 
the  applicant  for  the  certificate  appears  to  be  entitled  to  vote  at 
the  subdivision  from  which  he  seeks  to  be  transferred.  The 
returning  officer  is  not  required  to  give  the  certificate  unless  re- 
quested to  do  so  at  least  two  days  before  the  polling  day:  4 Edw. 
VII.  ch.  3,  sec.  2 (O.)  This  enactment  seems  to  contemplate  that  by 
that  time  all  the  subdivision  poll  books  will  have  passed  from  his 
possession.  And  these  seem  to  be  the  only  voters’  lists  that  are 
at  any  time  in  his  possession.  The  voters’  list  certified  by  the 
county  Judge  from  which  the  lists  in  the  subdivision  poll  books 
are  made  up  is  never  in  his  possession. 

Section  21  (3)  of  the  Voters’  Lists  Act,  R.S.O.  1897,  ch.  7, 
enacts  that  the  Judge  shall  retain  one  of  the  certified  copies  and 
shall  deliver  or  transmit  by  post  registered  one  of  the  certified 
copies  to  the  clerk  of  the  peace  of  the  county  or  union  of  counties 
within  which  the  municipality  lies,  and  one  of  the  certified  copies 
to  the  clerk  of  the  municipality,  to  be  kept  by  him  among  the 
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records  of  his  office.  Section  77  of  the  Election  Act  provides  that, 
subject  to  certain  provisions  of  the  Act,  which  do  not  affect  the 
present  question,  the  first  and  third  parts  of  the  last  list  of  voters, 
certified  by  the  Judge  and  delivered  or  transmitted  to  the  clerk 
of  the  peace  under  the  Ontario  Voters’  Lists  Act,  before  the  date 
of  the  writ  of  election,  shall  be  the  proper  list  to  be  used  for  the 
purposes  of  an  election.  Section  78  enacts  that,  subject  to  sec. 
108,  no  person  shall  be  admitted  to  vote  unless  his  name  appears 
in  the  list  in  the  poll  book. 

Then  by  sec.  84  of  the  Election  Act  it  is  enacted  that  every 
returning  officer  upon  granting  a poll  at  an  election  shall  forthwith 
deliver  to  the  clerk  of  the  peace  as  many  blank  poll  books  as  there 
are  polling  subdivisions  in  the  electoral  district,  and  the  said 
clerk  of  the  peace  shall  without  delay  enter  or  cause  to  be  entered 
in  the  poll  book  for  each  subdivision  from  the  proper  list  of  voters 
the  name  of  every  person  appearing  therefrom  to  be  entitled  to 
vote  within  the  subdivision  for  which  the  poll  book  is  required, 
and  certify  it  as  a true  copy  of  the  proper  list  of  voters  for  the  polling 
subdivision;  and  the  poll  books  so  completed  shall  be  redelivered 
to  the  returning  officer,  who  shall  immediately  cause  them  to  be 
delivered  to  the  deputy  returning  officers  appointed  to  hold  the 
polls  throughout  the  electoral  district.  And  by  sub-sec.  (2)  the 
clerk  of  the  municipality  who  has  the  custody  of  a voters’  list  shall, 
if  required  by  the  returning  officer,  discharge  the  duties  assigned 
to  the  clerk  of  the  peace. 

Thus  it  appears  that  the  only  custodians  of  copies  of  the  voters’ 
list  certified  by  the  Judge  are  the  Judge,  the  clerk  of  the  peace, 
and  the  clerk  of  the  municipality.  The  only  lists,  therefore,  to 
which  the  returning  officer  could  refer  for  the  purpose  of  giving 
a certificate  under  sec.  94  were  the  lists  in  the  poll  books  for  the 
subdivisions  delivered  to  him  by  the  clerk  of  the  peace  or  the  clerk 
of  the  municipality. 

It  follows  that  in  the  cases  under  consideration  the  production 
of  the  poll  book  of  the  subdivision  was  all  that  was  necessary 
for  the  petitioner’s  purpose.  The  contrary  ruling  of  the  trial 
Judges  should  therefore  be  reversed. 

4.  Cases  of  persons  voting  at  a polling  place  other  than  that 
in  which  they  were  entitled  to  vote,  without  a transfer  certificate 
enabling  them  to  vote  at  the  polling  place  at  which  they  did  vote. 
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These  votes  are  in  direct  violation  of  sec.  78  of  the  Election 
Act.  Except  in  the  case  of  a tendered  vote  under  sec.  108  or  a 
vote  polled  upon  a transfer  certificate  under  sec.  94,  no  person  is 
entitled  to  be  admitted  to  vote  unless  his  name  appears  on  the  list 
in  the  poll  book.  The  votes  were  therefore  improperly  received. 
The  only  question  there  can  be  is  whether,  the  vote  having  been 
received,  it  ought  to  be  allowed  to  stand,  where  it  is  shewn  that 
the  voter  was  entitled  to  vote  elsewhere.  But  such  a practice 
would  tend  to  many  irregularities  and  perhaps  frauds;  and  it  is 
better  that  in  the  few  instances  where  such  a thing  does  occur 
the  vote  should  be  lost  than  that  so  serious  an  innovation  of  the 
statute  should  be  permitted.  The  rulings  in  the  Lincoln  Case  (2) 
with  regard  to  James  B.  Gray’s  vote  and  William  T.  Gibson’s 
vote  (1877-8),  H.E.C.  500,  at  pp.  514  and  515,  do  not  carry  the 
law  to  the  point  argued  for.  In  each  of  these  cases  it  would  appear 
that  the  voter’s  name  was  on  the  list  at  the  place  where  he  voted, 
and  the  objection  was  that  notwithstanding  the  presence  of  the 
name  on  the  list  the  vote  was  bad  for  want  of  qualification. 

The  judgment  in  the  Prescott  Case  (1879),  H.E.C.  780,  appears 
to  be  based  on  similar  grounds. 

At  the  time  when  these  decisions  were  rendered,  and  until 
1892,  the  provision  of  the  statute  was  not  so  clearly  expressed 
as  at  present. 

The  Ontario  Election  Act,  1892,  for  the  first  time  enacted,  in 
sec.  72,  what  is  now  sec.  78  of  the  present  Election  Act.  Previous 
to  this  the  expression  used  was  “on  the  last  list  of  voters:”  see 
32  Viet.  ch.  21,  sec.  10,  and  39  Viet.  ch.  11,  sec.  9;  or  “on  such  list:” 
see  R.S.O.  1877,  ch.  10,  sec.  73;  or  “on  the  list:”  see  R.S.O.  1887, 
ch.  9,  sec.  72.  These  left, open  the  argument  that  if  the  name 
appeared  on  the  list  or  any  of  the  lists  prepared  by  the  clerk  of 
the  municipality  and  delivered  to  the  clerk  of  the  peace,  the  vote 
once  polled  was  good.  The  ruling  in  the  case  of  William  Little’s 
vote  in  the  Brockville  Case  (1871-2),  H.E.C.  129,  130,  may  have 
proceeded  on  this  view.  The  words  of  sec.  78  of  the  present  Act, 
“on  the  list  in  the  poll  book,”  seem  to  end  all  uncertainty. 

5.  Persons  voting  on  certificates  signed  in  blank  by  the  returning 
officer  and  whose  names  were  afterwards  filled  in  by  the  election 
clerk  or  other  person. 

These  certificates  are  clearly  against  the  provisions  of  sec.  94, 
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which  prohibit  a returning  officer  from  giving  a certificate  until 
he  has  ascertained  by  reference  to  the  voters’  list  that  the  applicant 
is  entitled  to  vote  (sub-sec.  1),  and  from  signing  such  a certificate 
until  the  name,  residence,  and  occupation  of  the  person  to  whom 
it  is  to  be  granted  have  been  inserted  therein  (sub-sec.  4).  A 
personal  duty  is  cast  on  the  returning  officer  which  he  must  per- 
form for  himself  as  long  as  he  continues  to  hold  the  position.  And 
there  is  nothing  in  the  Act  to  warrant  him  in  giving  his  signature 
in  blank,  leaving  it  to  others  to  afterwards  fill  in  the  names  of 
persons  in  regard  to  whom  he  has  not  obeyed  the  injunction  of  the 
statute.  The  holder  of  such  a certificate  is  thus  placed  in  a position 
to  poll  a vote  at  a polling  place  where  his  name  does  not  appear 
on  the  list  in  the  poll  book,  although  he  is  not  in  truth  the  holder 
of  (to  employ  the  language  of  sec.  92)  “ a certificate  properly  granted 
under  sec.  94.  ” 

The  only  question  then  is,  whether  the  elector  should  be  deprived 
of  his  vote  by  reason  of  the  returning  officer’s  neglect  of  duty. 
But,  as  the  elector  is  seeking  a special  privilege,  it  is  no  hardship 
to  impose  on  him,  or  the  person  making  the  request  on  his  behalf, 
the  duty  of  seeing  that  the  statutory  requirements  are  duly  com- 
plied with.  And  there  appears  to  be  no  good  reason  why  the  con- 
siderations applicable  to  the  preceding  cases  should  not  also  apply 
to  these. 

6 and  7.  It  is  apparent  from  what  has  been  said  that  certificates 
given  to  constables  and  certificates  sent  by  telegraph  are  not  prop- 
erly granted  under  sec.  94,  and  cannot  support  votes  received  by 
virtue  of  them. 

The  argument  of  convenience,  having  regard  to  the  area  and 
extent  of  the  constituency,  is,  no.  doubt,  weighty,  especially  as 
regards  certificates  filled  in  by  the  election  clerk;  but  there  are 
the  positive  prohibitory  terms  of  the  section,  which  close  the  door 
against  the  signature  to  the  certificate  until  the  name,  residence, 
and  occupation  of  the  elector  have  been  inserted  therein. 

8.  White’s  case.  Upon  the  evidence  this  elector  did  not  tender 
his  vote  to  the  deputy  returning  officer  at  the  proper  polling  place 
(Bonin).  His  name  was  not  on  the  list  of  the  poll  book  in  the 
custody  of  either  Woodside  (in  the  evidence  called  Whiteside)  or 
Bonin,  and  he  did  not  demand  from  the  latter  or  receive  a tendered 
ballot  in  the  manner  required  by  sec.  108.  His  vote  could  not  in 
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any  event  be  counted  on  the  scrutiny.  And  even  if  there  had 
been  a proper  demand  and  an  improper  refusal  there  was  nothing 
more  than  an  irregularity. 

The  result  on  the  whole  is  that  the  election  is  not  avoided, 
but,  as  some  of  the  rulings  on  the  scrutiny  proceedings  were  er- 
roneous, the  case  must  go  back  to  be  continued  on  that  branch, 
pursuant  to  the  arrangement  made  at  the  trial. 

As  to  costs.  The  petitioner  failed  on  the  charges  of  corrupt 
practices,  and  he  should  pay  to  the  respondent  the  costs  of  and 
occasioned  by  that  branch  of  the  case.  The  costs  of  the  scrutiny 
should  be  reserved  to  be  dealt  with  by  the  trial  Judges  or  Judge 
by  whom  the  scrutiny  is  continued  and  concluded. 

And  as  on  the  appeal  success  is  divided,  there  should  be  no 
costs  of  it  to  either  party. 

Osler,  J.A.: — On  the  question  of  William  Aikens’s  agency  I 
agree  in  the  judgment  of  my  brother  Garrow,  that  this  is  not  proven. 

I agree  also  that  the  election  ought  not  to  be  set  aside  under 
the  common  law  of  Parliament  for  the  various  irregularities  of 
which  the  election  officials  seem  to  have  been  guilty.  These  I 
think  are  cured  by  sec.  214  of  the  Ontario  Election  Act. 

Then  as  to  the  scrutiny: 

(1)  No.  5;  Hesson’s  vote: 

Agents  for  the  sale  of  Crown  lands  are  disqualified  by  sec.  4 
of  the  Election  Act.  These  are  officials  of  a well-known  character 
mentioned  in  sec.  9 of  the  Public  Lands  Act.  This  voter  was  a 
Crown  land  agent  under  the  Free  Grants  and  Homesteads  Act, 
authorized  to  take  entries  and  make  locations  for  free  homesteads, 
but  not  to  sell,  or  to  receive  moneys  for  the  sale  of,  public  lands. 
As  such  he  is  not  within  the  terms  of  sec.  4 of  the  Election  Act. 
He  was  not  disqualified,  and  I agree  that  his  vote  was  good : Srigley 
v.  Taylor  (1884),  6 O.R.  108,  per  Wilson,  C.J.;  and  see  Lancaster 
v.  Shaw  (1906),  12  O.L.R.  66. 

(2)  No.  49.  McKay:  Beaudreaus. 

I think  this  vote  should  have  been  disallowed.  The  voter’s 
proper  polling  subdivision  was  No.  Rainy  River.  At  the 
request  of  the  deputy  returning  officer  at  Beaudreau’s  polling  sub- 
division he  went  there  with  his  team  for  the  purpose  of  driving 
voters  to  the  poll,  and  that  was  the  only  thing  he  did  there,  and  the 
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only  way  in  which  he  can  be  said  to  have  acted  as  agent.  The 
deputy  returning  officer  told  him  that  if  he  would  do  this  he  would 
get  him  a transfer  or  certificate  to  enable  him  to  vote  at  Beaudreau’s 
instead  of  at  his  own  polling  place:  the  certificate  under  which 

his  vote  was  received  was  one  of  those  issued  and  signed  in  blank 
by  the  returning  officer.  The  voter’s  name  was  afterwards  filled 
in  in  pencil,  it  was  suggested,  by  the  election  clerk,  but  this  was 
not  proved.  I am  of  opinion:  (1)  that  a certificate  issued  in  this 
manner  cannot  be  said  to  have  been  issued  by  the  returning  officer 
within  the  meaning  of  sec.  94  (1)  and  (4)  of  the  Act,  for  reasons 
which  I shall  afterwards  state  when  dealing  with  that  class  of 
certificates.  (2)  That  an  elector  engaged,  as  this  voter  was,  for 
the  purpose  of  driving  voters  to  the  poll,  is  not  an  agent,  within 
the  meaning  of  that  section,  who  is  entitled  to  the  certificate 
therein  mentioned  enabling  him  to  vote  at  a polling  place  other 
than  the  one  where  by  law  he  is  otherwise  entitled  to  vote  and  bound 
to  vote  if  he  votes  at  all.  Unless  he  was  such  an  agent  as  that 
section  contemplates,  and  actually  engaged  there  as  such  during 
the  day  of  polling,  sub-sec.  2 expressly  provides  that  he  shall  not 
be  entitled  to  vote  there.  Such  a person  stands  in  no  better  position 
than,  e.g.,  a person  employed  as  a constable,  to  whom  the  returning 
officer  has  no  authority  under  sec.  94  to  give  a certificate  enabling 
him  to  vote  elsewhere  than  at  the  polling  subdivision  at  which 
a voter  is  by  law  restricted  to  vote,  as  provided  by  secs.  60,  64,  78, 
97,  98,  of  the  Election  Act. 

(3)  A class  of  persons  who  voted  on  transfer  certificates,  but 
whose  names  were  not  in  fact  on  the  poll  books  of  the  polling 
subdivisions  from  which  they  purported  to  be  transferred.  The 
trial  Court  held  that  the  right  of  such  persons  to  vote  was  not  dis- 
proved merely  by  the  production  of  the  poll  book,  and  that  the 
petitioner  was  bound  to  go  further  and  to  shew  that  they  were  not 
on  the  original  voters’  list  for  that  subdivision  from  which  the 
list  in  the  poll  book  was  made  up.  I pass  over  for  the  present  the 
objection  which  applies  to  many  if  not  most  of  this  class  of  votes, 
viz.,  that  the  voting  certificates  were  signed  in  blank,  and  deal 
simply  with  the  question  whether  the  original  list  should  have  been 
or  can  be  referred  to.  The  solution  of  this  question  depends 
chie&y  upon  the  meaning  of  the  words  “ voters’  list”  in  sec.  94. 
If  the  original  list  is  the  list  intended,  the  decision  of  the  learned 
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trial  Judges  is  right,  but  if  they  mean  the  list  in  the  poll  book  for  j 
the  subdivision  in  which  the  voter  would  be  restricted  to  cast  his 
vote  if  he  had  no  transfer  certificate,  their  decision  cannot  be  upheld, 
and  if  the  voter’s  name  does  not  appear  on  that  poll  book  the  vote 
must  be  disallowed.  Section  78  of  the  Act  defines  the  general 
right  to  vote,  and  provides  that,  subject  to  the  provisions  of  sec. 

108,  no  person  shall  be  admitted  to  vote  unless  his  name  appears 
on  the  list  in  the  poll  book,  and  no  question  of  qualification  shall 
be  raised  at  an  election  except  to  ascertain  whether  the  person 
tendering  his  vote  is  the  same  person  intended  to  be  designated 
in  the  said  list;  and  this  question  of  qualification  shall  be  raised 
and  decided  on  election  petition  only.  Section  92  enacts  that  a 
person  shall  vote  only  at  the  polling  place  for  the  subdivision 
in  which  he  resides  if  entitled  to  vote  there,  but  that  this  provision 
shall  not  affect  his  right  to  vote  in  another  polling  subdivision 
under  a certificate  properly  granted  under  sec.  94  of  the  Act. 

Section  2,  sub-sec.  5,  declares  that  the  words  “voters’  list” 
and  “list  of  voters,”  wherever  they  occur  in  the  Act,  shall  mean 
the  list  of  voters  in  the  poll  book  furnished  in  accordance  with  sec. 

60  of  the  Act  by  the  returning  officer  to  the  deputy  returning  officer, 
unless  the  context  shews  that  the  original  list  is  referred  to. 

Section  94  (1)  provides  that  the  returning  officer,  on  the  request  j 
(which  must  be  written  or  personal)  of  any  elector  entitled  to  vote  j 
who  has  been  named  the  agent  of  any  of  the  candidates  at  a polling 
place  other  than  the  one  where  he  is  entitled  to  vote,  shall  give 
to  such  elector  a certificate  that  he  is  entitled  to  vote  at  the  election 
at  the  polling  place  where  he  is  stationed  during  the  polling  day. 

No  returning  officer  shall  give  any  such  certificate  until  he  has 
ascertained  by  reference  to  the  voters’  list  that  the  applicant  is 
entitled  to  vote,  and  he  shall  forthwith,  upon  giving  any  such  cer- 
tificate, give  notice  thereof  in  writing  to  the  deputy  returning 
officer  for  the  polling  subdivision  in  which  the  applicant  is  by 
the  voters’  list  entitled  to  vote,  and  such  person  shall  not  thereafter 
be  entitled  to  vote  in  the  said  polling  subdivision  at  the  said 
election.  And  sub-sec.  (2)  enacts  that  on  the  production  of  the 
certificate  the  voter  shall  be  entitled  to  vote  at  the  polling  place 
where  he  is  stationed  during  the  day  if  he  is  actually  engaged 
there  as  such  agent,  etc.,  instead  of  at  the  polling  place  of  the 
subdivision  where  he  would  otherwise  be  entitled  to  vote. 
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The  only  “list  of  voters”  or  “voters’  list”  which  in  the  course 
of  the  procedure  prescribed  by  the  Act  comes  into  the  hands  of 
the  returning  officer  is  that  which  appears  on  the  poll  books,  which, 
having  been  delivered  by  him  in  blank  to  the  clerk  of  the  peace 
or  other  prescribed  official  who  has  the  custody  of  an  original  list, 
he  afterwards  receives  from  him  completed  with  the  names  of 
voters  duly  entered  thereon  from  the  original  list  in  the  possession 
of  the  latter:  sec.  84  (1),  (2).  There  is  nothing  in  the  context  of 
sec.  94  or  in  any  other  section  of  the  Act  which  justifies 
us  in  holding  that  any  other  list  than  that  which  appears 
in  the  poll  book  of  the  particular  subdivision  in  which  the  appli- 
cant for  a transfer  certificate  ought  to  vote,  is  to  be  referred  to  by 
the  returning  officer  in  determining  whether  he  shall  grant  a certi- 
ficate enabling  him  to  vote  in  any  other  polling  subdivision. 

The  “voters’  list”  is  twice  referred  to  in  sec.  94  (1),  and  in 
both  places  it  must  have  the  same  meaning,  namely,  the 
voters’  list  in  the  poll  book.  If  the  voter  possesses  a certificate 
“properly  granted”  under  that  section,  he  has  the  right  to  vote 
at  the  polling  place  where  he  is  stationed  and  is  actually  engaged 
as  deputy  returning  officer,  poll  clerk,  or  agent,  during  the  day, 
instead  of.  at  the  polling  place  of  the  polling  subdivision  where 
he  would  otherwise  have  been  entitled  (and  restricted)  to 
vote.  It  would  seem,  therefore,  to  be  sufficient  for  the  petitioner 
in  attacking  the  vote  of  such  agent  to  shew  that  his  name  was  not 
in  the  poll  book  of  the  latter  subdivision,  since,  if  it  was  not  there, 
the  transfer  certificate  could  not  have  been  properly  granted  by 
the  returning  officer. 

The  only  thing  which  has  caused  me  to  hesitate  in  arriving  at 
this  conclusion  is  the  fact  that  no  provision  is  made  in  the  Act 
for  the  delivery  to  the  deputy  returning  officer  of  a tendered  ballot 
in  the  case  of  a person  who  produces  a transfer  certificate,  as  there 
is  in  the  case  of  a person  who  proposes  to  vote  in  his  proper  sub- 
division, but  who  finds  that  his  name  has  by  mistake  or  otherwise 
been  omitted  from  the  voters’  list  in  the  poll  book:  sec.  108.  If 
the  list  required  to  be  referred  to  by  the  returning  officer  before 
granting  the  certificate  were  the  original  list,  no  difficulty  on  that 
score  could  arise,  as  the  returning  officer  would  then  do  what  in 
the  case  of  tendered  ballots  is  done  only  upon  a scrutiny. 

The  intention  of  the  Act,  however,  evidently  is  to  make  the 
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poll  book  the  test  of  the  right  to  vote,  subject  to  the  single  case 
provided  for  by  sec.  108.  There  is  no  reason  why  there  should 
be  any  necessity  for  a tendered  ballot  in  the  case  of  a person  offering 
to  vote  under  a transfer  certificate,  because,  by  the  hypothesis, 
such  a certificate  can  only  be  granted  to  a person  whose  name 
the  returning  officer  finds  upon  the  poll  book  of  his  proper  sub- 
division. If  his  name  is  not  there,  it  is  the  duty  of  the  returning 
officer  to  refuse  the  certificate,  and  the  applicant  must  go  to  his 
proper  subdivision  and  there  tender  his  ballot,  which,  though  it 
cannot  be  counted  by  the  deputy  returning  officer,  will  become 
available  on  a scrutiny  when  it  is  shewn  that  his  name  is  in  fact 
on  the  original  list,  but  has  been  by  mistake  or  otherwise  omitted 
from  the  list  in  the  poll  book:  secs.  78,  108;  Lincoln  Case  (2), 
H.E.C.  500,  578;  East  Durham  Case  (1890),  1 E.C.  489. 

(4)  Persons  who,  not  being  the  holders  of  transfer  certificates, 
were  permitted  to  vote,  although  their  names  did  not  appear  on 
the  list  in  the  poll  book  for  the  subdivision  where  they  voted. 

This  case  is  covered  by  sec.  78,  already  referred  to.  The  votes 
of  such  persons  could  only  be  made  available  by  means  of  tendered 
ballots  under  the  provision  of  sec.  108,  and  their  votes  must  be 
struck  off  if  upon  the  examination  of  the  poll  books  for  the  sub- 
divisions where  they  voted  their  names  do  not  appear  thereon, 
and  they  cannot  be  counted  if  there  was  no  tendered  ballot. 

(5)  Persons  voting  on  certificates  issued  in  blank  by  the  re- 
turning officer  and  whose  names  were  afterwards  filled  in  by  the 
election  clerk  or  other  person. 

In  my  opinion,  these  votes  were  bad  and  ought  to  be  struck 
off.  The  voting  by  persons  whose  names  do  not  appear  on  the 
poll  book  at  the  polling  place  where  the  votes  are  cast,  is  a practice 
liable  to  great  abuse,  and  affords  many  opportunities  for  electoral 
knavery  and  fraud.  The  Legislature  has  accordingly  from  time 
to  time  hedged  it  about  with  growing  restrictions  of  considerable 
severity:  see  the  most  recent  in  4 Edw.  VII.  ch.  3,  sec.  2.  I have 
already  quoted  those  clauses  of  sec.  94  which  authorize  a returning 
officer  to  grant  the  certificate  only  upon  the  request  of  the  elector 
who  has  been  named  the  agent  of  the  candidate,  and  which  forbid 
him  to  do  so  until  by  reference  to  the  voters’  list  he  has  ascertained 
the  right  of  the  applicant  to  vote;  and  the  means  to  be  taken  to 
prevent  the  latter  from  voting  except  at  the  place  to  which  his 
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vote  has  been  transferred.  Sub-section  (4)  further  expressly 
prohibits  the  returning  officer  from  granting  the  certificate  except 
upon  the  personal  or  written  request  of  the  elector  himself,  and 
also  forbids  him  to  sign  it  until  the  name,  residence,  and  occupation 
of  the  person  to  whom  it  is  to  be  granted  have  been  inserted  therein. 

In  many  instances  these  prohibitions  appear  to  have  been  ab- 
solutely disregarded.  Certificates  were  signed  simply  in  blank, 
and  it  is  needless  to  say  that  the  returning  officer  was,  in  con- 
sequence, unable  to  test  the  right  of  the  voters  into  whose  hands 
they  subsequently  came,  to  vote,  or  to  comply  with  the  important 
provision  of  sub-sec.  (1),  which  requires  him  to  notify  the  deputy 
returning  officer  of  the  subdivision  from  which  the  voter  has  been 
transferred,  of  the  granting  of  the  certificate. 

Much  was  said  of  the  hardship  upon  the  candidates  of  requiring 
strict  compliance  with  these  provisions,  and  of  the  difficulties 
which  lay  in  the  way  of  the  returning  officer  doing  so  owing  to  the 
size  and  the  physical  characteristics  of  the  constituency,  all  of  which 
are  answered  by  the  considerations  that  the  language  of  the  Act  is 
plain  and  express;  that  candidates’  agents  at  the  polls,  and,  a 
fortiori,  the  employment  of  outside  voters  as  such  agents,  are  not 
essential  to  the  holding  of  the  election,  and  that  if  no  agent  Las 
been  appointed  by  the  candidate  in  writing  any  elector  may  act 
in  the  interest  of  the  candidate  as  such  agent  at  a polling  place 
without  producing  a special  authority  in  writing. 

It  was  argued  that  because  by  sub-sec.  5 the  vote  of  a person 
“who  receives  a certificate  under  this  section”  is  declared  to  be 
null  and  void  if  such  person  does  not  take  one  or  other  of  the  pre- 
scribed oaths  of  qualification,  the  certificate  cannot  be  attacked 
and  the  vote  cannot  be  objected  to  on  any  other  ground.  In  my 
opinion,  however,  a certificate  issued  in  the  manner  and  under 
the  circumstances  I have  described  is  a mere  nullity,  and  a person 
who  obtains  it  cannot  be  said  to  have  received  a certificate  under 
the  provisions  of  the  section,  and  is  not  entitled  to  vote  under  it. 
I think  it  is  most  essential  that  the  conditions  and  obligations 
with  which  the  Act  has  safeguarded  the  exercise  of  this  special 
privilege  should  be  carefully  adhered  to,  and  that  no  vote  should 
be  held  to  be  good  which  is  attempted  to  be  cast  in  defiance  of  them. 

Section  92,  supra,  in  terms  authorizes  the  transferred  vote 
to  be  cast  only  under  a certificate  properly  granted. 
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It  was  also  urged  very  earnestly  that  although  the  returning 
officer  might  have  signed  the  certificate  in  blank,  yet  by  force 
of  secs.  47  and  52  it  was  enough  if  the  name  was  afterwards  filled 
in,  as  in  some  instances  it  appeared  to  have  been,  by  the  election 
clerk.  As  to  the  latter  section,  it  is  sufficient  to  say  that  it  provides 
merely  for  the  case  of  the  returning  officer  ceasing  to  be,  and  of 
the  election  clerk  becoming,  the  returning  officer  for  the  election. 
The  former  section  was  chiefly  relied  on,  which  provides  that  the 
returning  officer  shall  before  the  nomination  appoint  in  the  manner 
prescribed  a fit  person  to  be  his  election  clerk  “to  assist  him  in 
the  performance  of  his  duties.”  It  was  said  that,  as  the  extent  I 
to  which  he  may  assist  him  is  not  defined,  he  might  do  what  he  is  j! 
said  to  have  done  here,  and  that  certificates  so  issued  would  be  valid. 

I cannot  agree  to  this.  Whether  the  election  clerk  could 
perform  the  whole  duty  which  sec.  94  seems  to  intrust  to 
the  personal  performance  of  the  returning  officer  and  issue  the 
certificate  under  his  own  name  as  election  clerk  I need  not  de- 
termine,  though  I doubt  it.  There  are  many  details  of  the  duty 
of  the  returning  officer  in  which  the  election  clerk  can  properly 
assist  him,  such  as  sending  out  the  poll  books  to  the  clerk  of  the 
peace,  sending  them  to  the  deputy  returning  officers,  correspondence 
with  the  deputy  returning  officers  and  others,  preparing  and  seeing 
to  the  publication  of  advertisements,  etc.  Here  the  certificate 
purports  to  be  the  act  of  the  returning  officer  himself.  His  sig- 
nature falsely  attests,  having  regard  to  what  the  Act  requires 
of  him,  that  he  has  ascertained  by  reference  to  the  voters’  list  that 
the  applicant  is  entitled  to  vote,  and  that  when  he  signed  it  the 
name,  residence,  and  occupation  of  the  person  to  whom  it  is  granted 
were  inserted  therein.  The  person  whose  signature  is  the  only 
thing  which  authenticates  the  document  knew  neither  of  these 
facts,  and  when  it  left  his  hands  without  the  name,  residence,  and 
occupation  of  any  transferred  voter  being  inserted  therein,  it  was, 
by  force  of  sub-sec.  4 of  sec.  94,  a mere  piece  of  waste  paper  to  which 
nothing  could  give  validity. 

(6)  Vote  or  votes  taken  on  the  strength  of  a telegraphed  cer- 
tificate. 

,j 

It  seems  hardly  worth  while  to  say  more  of  these  than 
that  they  cannot  be  counted  and  must  be  disallowed.  If  there 
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was  no  certificate  before  the  deputy  returning  officer  he  was  ab- 
solutely without  pretence  of  authority  to  receive  them. 

In  the  result  the  case  must  go  back  to  the  trial  Judges  or  one 
of  them  in  order  that  the  scrutiny  may  be  proceeded  with  in  ac- 
cordance with  the  views  I have  above  expressed. 

It  may  be  noted  that  the  oath  of  qualification  required  by 
sub-sec.  (5)  of  sec.  94  to  be  taken  by  a person  who  votes  upon  a 
certificate  ought  to  be  modified  or  specially  framed  to  meet  the 
case.  As  it  stands  in  the  forms  it  is  in  more  than  one  respect  inapt 
or  improper. 
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Garrow,  J.A.: — This  is  an  appeal  by  the  petitioner  from  the 
judgment  of  Maclennan,  J.A.,  and  Teetzel,  J.,  who  tried  the  petition, 
and,  after  hearing  evidence,  declared  that  the  respondent  was 
duly  elected  and  returned  as  member,  and  dismissed  the  petition 
and  also  a cross-petition  with  costs.  And  in  their  certificate  they 
say:  “ The  petitioner  sought  to  have  several  votes  for  the  respondent 
declared  void  and  struck  from  the  poll  on  certain  grounds  of  ir- 
regularity. We  decided  and  adjudged,  after  hearing  evidence, 
that  such  votes  were  valid.  Thereupon  the  petitioner’s  counsel 
stated  that  there  were  many  other  votes  which  he  claimed  to  be 
invalid  on  similar  grounds,  whereupon  it  was  agreed  by  counsel 
for  the  petitioner  and  the  respondent  that  in  the  event  of  a suc- 
cessful appeal  against  our  judgment  the  petitioner  should  be  at 
liberty  to  give  evidence  in  such  other  cases,  and  that  the  respondent 
should  have  the  same  liberty  in  respect  of  votes  objected  to  by 
him.” 

And  they  also  certified  that  one  William  Aikens  was  guilty 
of  corrupt  practices  in  the  said  election  by  hiring  vehicles  to  convey 
electors  to  the  poll,  and  by  furnishing  liquor  to  voters. 

The  petitioner  contended,  and  still  contends,  that  William  Aikens 
should  also  have  been  held  to  be  an  agent  of  the  respondent,  and 
that  for  the  corrupt  acts  proved  to  have  been  committed  by  him 
the  election  should  have  been  avoided. 

There  is,  on  the  evidence,  no  reasonable  ground  to  contend 
that  Aikens  was  an  agent  prior  to  the  visit  to  Hymers  the  night 
before  the  election.  He  is  a livery  stable  keeper  at  Port  Arthur, 
and  in  that  capacity  had  driven  the  respondent  on  one  occasion 
through  a part  of  the  electoral  district,  for  which  he  was  paid  in 
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the  usual  way.  And  he  had  been  canvassed  for  his  vote  by  the 
respondent,  and  had  promised  to  support  him,  some  time  before 
the  Hymers  trip.  He  had  not  been  active  in  the  election.  He 
was  not  a member  of  any  committee,  had  done  no  canvassing,  and, 
so  far  as  appears,  had  not  been  requested  by  the  respondent, 
or  by  any  one  for  him,  to  do  anything  towards  the  election  except 
as  before  mentioned. 

Under  these  circumstances  Greer  came  to  him  late  in  the  night 
of  the  23rd  January,  woke  him  up,  and  asked  him  to  go  to  Hymers 
with  him,  which  he  was  finally  persuaded  to  agree  to  do.  In  the 
course  of  the  conversation  Greer,  to  meet  one  of  Aikens’s  objections, 
offered  to  get  him  a transfer  so  that  he  could  vote  at  Hymers  and 
thus  would  not  lose  his  vote  at  Port  Arthur,  where  he  and  Greer 
both  resided.  It  is  clear  on  the  evidence  that  Aikens,  until  the 
interview  with  Greer,  had  no  intention  of  going  to  Hymers  or 
elsewhere  to  promote  the  election,  and  that  he  went  solely  at  the 
request  of  Greer,  against  his  own  inclination.  He  had,  he  says, 
been  drinking  heavily,  and  he  took  with  him  a quantity  of  whisky, 
and  on  the  night  of  his  arrival  at  Hymers  there  was  a general 
debauch,  continued  into  the  next  day.  And  it  was  in  the  course 
of  this  debauch  and  while  Aikens  was  not  sober  that  the  corrupt 
acts  in  question  were  committed.  Greer  was  also  there,  and  there 
is  some  evidence  that  he  too  was  actively  promoting  the  respond- 
ent’s cause,  with  the  result  that  there  are  some  27  charges  in  the 
appellant’s  particulars  of  corrupt  practices  against  him. 

The  only  evidence  of  how  or  where  the  scrutineer’s  appointment 
was  obtained  is  that  given  by  Aikens,  and  consists  of  what  Greer 
told  him,  strictly  speaking  mere  hearsay,  although  admissible 
in  advance  of  proof  of  Greer’s  agency:  see  R.S.O.  1897,  ch.  11, 
sec.  49. 

The  evidence  shews  that  the  scrutineers’  appointments,  after 
having  been  signed  by  the  respondent,  were  left  in  charge  of  the 
central  committee,  of  which  a Mr.  Burke  was  chairman.  According 
to  Aikens,  Greer  said  he  was  going  up  to  the  rooms  of  that  committee 
and  would  bring  back  the  necessary  document  to  transfer  his  vote 
to  Hymers,  and  he  afterwards  brought  him  the  ordinary  scrutineer’s 
appointment,  in  blank  as  to  the  polling  place,  but  signed  by  the 
respondent. 

If  it  had  been  proved  that  Greer  was  an  agent,  his  employment 
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of  Aikens  with  the  other  facts  in  evidence  would,  I think,  have 
sufficed  to  affect  the  respondent,  but,  if  Greer  was  not  himself 
an  agent,  and  there  is  no  finding  that  he  was,  he  could  not  bind 
the  respondent  by.  the  employment  of  Aikens,  nor  could  Aikens’s 
own  sporadic  activity  at  Hymers  affect  the  respondent,  unless 
such  activity  can  be  said  to  have  been  included  within  the  scope 
of  his  employment  as  scrutineer,  there  being  a total  absence  of 
any  other  authority  or  employment  by  or  on  behalf  of  the  re- 
spondent. 

Mr.  Hellmuth  did  not  even  contend  that  the  appointment  as 
scrutineer  created  a general  agency  so  as  to  bind  the  respondent. 
But  he  argued  that  it  was  evidence  of  agency,  and  that  it,  coupled 
with  the  acts  of  Aikens,  was  sufficient  to  at  least  shift  the  burden 
of  proof.  Now,  the  only  acts  to  which,  in  my  opinion,  it  could 
be  fairly  coupled  would  be  those  at  Hymers,  and,  as  these  were 
all  after  the  written  appointment,  which  of  course  only  created 
a special  agency,  and  were  wholly  outside  his  duty  as  scrutineer, 
the  proper  inference  would  be,  I think,  that  they  were  at  least 
pi'ima  facie  acts  for  which  the  respondent  is  not  responsible:  Har- 
wich Case,  Tomline  v.  Tyler  (1880),  44  L.T.  N.S.  187,  at  p.  189, 
per  Lush,  J. 

Then  we  do  not  even  know  from  proper  evidence  by  what 
representations  or  from  whom,  or  even  where,  Greer  obtained 
the  written  appointment.  I am  assuming  that  he  got  it  at  the 
committee  room  in  the  regular  course  upon  the  representation 
that  Aikens  was  to  be  in  good  faith  appointed  a scrutineer  at 
Hymers.  There  is  no  evidence  to  the  contrary,  and  there  is,  in 
fact,  no  proper  evidence  of  even  so  much  against  the  respondent. 
It  is  possible  that  the  appointment  was  obtained  by  or  for  some 
one  else,  or  upon  some  untrue  representation,  or  in  some  improper 
way;  but  the  respondent  was  not  in  any  way  bound  to  exculpate 
until  agency  had  been  established  against  him  by  proper  evidence. 

All  these  doubtful  questions  would  have  been  made  clear  by 
calling  and  examining  Greer,  and  the  duty  to  do  that  rested,  in 
my  opinion,  not  upon  the  respondent  but  upon  the  appellant. 

For  these  reasons,  I would  affirm  the  findings  of  the  learned 
Judges  that  Aikens’s  agency  is  not  proved. 

Then  it  was  contended  by  the  appellant  that  the  election  should 
be  set  aside  under  the  common  law  of  Parliament  because  of  a 
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number  of  irregularities  by  the  election  officials,  among  which 
were  the  appointment  of  a non-voter  as  deputy  returning  officer 
at  one  poll  and  of  a clergyman  at  another,  contrary  to  the  statute; 
but  all  irregularities  of  that  kind,  not  affecting  the  result,  are, 
I think,  cured  by  sec.  214  of  R.S.O.  1897,  ch.  9;  and  see  Woodward 
v.  Sarsons  (1875),  L.R.  10  C.P.  733. 

With  reference  to  the  various  questions  arising  upon  the  scrutiny, 
I agree  with  and  need  not  repeat  the  conclusions  expressed  in  the 
judgments  of  the  Chief  Justice  and  my  brother  Osier.  I confess 
to  having  had  some  difficulty  in  dealing  with  the  case  of  a good 
vote  actually  cast  upon  one  of  the  so-called  certificates,  but  the 
conclusion  reached  is  in  furtherance,  I think,  of  the  evident  inten- 
tion of  the  Legislature  to  shut  the  door,  as  far  as  possible,  upon 
the  fraudulent  use  of  such  certificates,  by  most  carefully  defining 
and  limiting  with  minute  and  increasing  particularity  (see  38 
Yict.  ch.  3,  sec.  28;  46  Yict.  ch.  2,  sec.  4;  4 Edw.  VII.  ch.  3,  sec.  2) 
the  circumstances  and  the  manner  in  which  they  may  be  issued. 
The  voter's  right  to  vote  at  a polling  place  other  than  his  own  is 
only  given  in  case  a proper  certificate  has,  upon  his  own  applica- 
tion, been  issued  to  him  by  the  returning  officer  in  the  form  and 
manner  prescribed  by  the  statute.  The  voter  is  assumed  to  know 
the  law,  and  cannot  be  allowed  to  entirely  shield  himself  behind 
the  officer.  Both  must  be  held  to  be  culpable.  And  the  blank 
and  otherwise  defective  certificates  must,  in  furtherance  of  the 
statutory  intention,  be  regarded  not  as  certificates  under  the 
statute  at  all,  but  as  mere  nullities,  issued  without  authority  and 
conferring  no  power  to  transfer  the  vote. 

I also  agree  with  the  disposition  of  the  costs  contained  in  the 
judgment  of  the  Chief  Justice. 

Maclaren,  J.A.,  concurred. 

Meredith,  J.A.: — A mere  request  by  a candidate  to  a voter 
for  his  support  does  not  necessarily  import  a request  to  the  voter 
to  canvass  for  the  candidate,  though  of  course  it  may.  Whether 
an  agency  should  be  found  to  have  been  created  or  not  depends 
upon  all  the  circumstances  of  the  case,  including  the  character 
of  the  voter.  The  question  is  one  of  fact  to  be  dealt  with  as  it 
would  be  dealt  with  by  intelligent  jurors,  familiar  with  election 
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methods  and  the  ways  of  mankind  generally — a familiarity  which 
Judges  have  the  opportunity  to  retain  or  acquire  in  the  never- 
ending  election  trials  and  election  appeal  cases,  as  well  as  of  other 
trials  of  ever-varying  character,  which  afford  daily  lessons.  To 
hold  that  every  one  who  is  asked  for  his  support  or  his  “vote  and 
influence,”  and  who  promises  it  or  them,  becomes  a canvassing 
agent,  would  make,  in  every  contest,  a pretty  large  army  of  agents 
quite  unconscious  of  their  authority,  and  a good  many  of  them 
agents  on  both  sides  at  the  same  time. 

In  all  the  circumstances  of  this  case,  the  finding  of  the  trial 
Judges  that  what  took  place  between  the  respondent  and  the  witness 
Aikens  did  not  create  an  agency,  ought  not  to  be  disturbed.  If 
the  latter’s  evidence  stood  uncontradicted  and  unexplained  by  the 
respondent  as  a witness,  a different  result  might,  and  should, 
have  been  reached;  but  it  was  not  allowed  to  stand  so  unchallenged, 
and  no  fault  can  fairly  be  found  with  the  trial  Judges’  apparent 
acceptance,  in  its  entirety,  of  the  respondent’s  version  of  all  that 
took  place  between  them,  and  holding  in  effect  that  the  prima 
facie  case  against  the  respondent  was  thus  displaced. 

But  Aikens  was,  in  writing,  afterwards  made  an  agent  of  the 
respondent;  that  cannot  be  denied;  the  appointment  is  over  the 
respondent’s  signature,  and  was  given  effect  to  by  his  duly  author- 
ized agent — probably  Mr.  Burke,  the  head  of  the  respondent’s 
committee  at  Port  Arthur.  The  appointment  was  made  just 
before  Aikens  and  Greer  started  on  their  journey  to  the  Hymers 
polling  place,  where,  on  the  eve  of  polling  day,  the  corrupt  practices 
in  question  were  committed.  It  was,  according  to  the  testimony, 
obtained  at  the  respondent’s  committee  room,  in  Port  Arthur, 
and  for  the  purpose  of  enabling  Aikens  to  vote  at  Hymers,  though 
his  proper  polling  place  was  at  Port  Arthur.  Besides  the  bribery 
of  which  Aikens  has  been  found  guilty,  he  and  Greer  expended 
considerable  sums  of  money  in  a disgraceful  debauching  of  voters 
at  Hymers  during  the  night  before  the  polling  day,  Aikens  then 
holding  his  written  appointment  as  the  respondent’s  agent.  The 
relavent  evidence  of  Aikens,  as  to  what  Greer  told  him,  was 
admitted  without  objection,  and  was  not  expunged  ; and  this 
Court  has  no  power,  now,  to  wholly  disregard  it,  even  if  at  the 
trial  it  might,  upon  proper  objection  or  application,  have  been 
rejected  or  expunged. 
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It  was  contended,  and  the  trial  Judges  gave  effect  to  that  con- 
tention, that  the  appointment  was  limited  to  an  agency  as  scrutineer 
only,  and  so  the  corrupt  acts  were  not  done  within  the  scope  of 
the  agent/s  authority;  but  the  appointment  was  not  so  expressly 
limited,  as  of  course  it  might  have  been  if  that  were  really  the 
intention  of  the  parties;  nor  was  it  even  limited  to  agency  at  the 
Hymers  polling  place,  but  was  left  open  to  Aikens  to  make  it  good 
for  any  polling  place  in  the  electoral  district,  and  it  is  plain  that 
it  was  not  given  to  him  for  that  purpose.  Why  should  a man 
such  as  Aikens  be  appointed  scrutineer  anywhere?  A livery  stable 
keeper,  and  a drinking  man,  and  one  who,  according  to  his  own 
testimony,  was  drinking  at  the  time.  And  if  suitable  for  the 
office,  why  take  him  many  miles  from  his  residence  and  place  of 
business  to  a place  where  his  services  could  not  be  very  useful; 
where  a local  man,  one  knowing  the  electors  better,  should  and 
would  ordinarily  be  chosen?  There  is  not  a suggestion  that  Aikens 
had  any  sort  of  qualification  for  such  an  office;  there  is  a good 
deal  to  shew  that  he  was  quite  unsuited  for  it.  He  did  not  act 
as  scrutineer;  he  was  told  at  the  poll  that  his  services  were  not 
wanted.  He  was  never  asked  as  to  his  qualifications.  He  was 
given  no  instructions  as  to  a scrutineer’s  duties,  nor  any  voters’ 
list  or  other  usual  papers;  he  was  not  even  asked  to  go  as  scru- 
tineer, but,  according  to  his  testimony,  the  one  reason  for  his 
appointment  was  that  he  might  vote  at  Hymers,  instead  of  in  his 
own  polling  place  at  Port  Arthur,  a reason  which  accords  with  all 
the  evidence.  Then  it  is  shewn  that  this  is  not  the  only  case 
in  which  a like  appointment  was  made  of  a person  who  was  not 
to  act  as  scrutineer,  but  who  was,  as  the  respondent’s  agent,  to 
vote  out  of  his  proper  polling  place.  There  is  then  the  appoint- 
ment of  Aikens,  as  agent  for  the  respondent,  and  his  voting  on 
such  appointment  as  such  agent  at  Hymers,  which  alone  would 
make  a primd  facie  case;  and,  in* addition  to  that,  the  evidence 
shews  that  he  was  not  appointed,  and  did  not  act,  as  scrutineer. 
In  these  circumstances,  can  it  be  doubted  that  the  onus  was  put 
upon  the  respondent,  whose  agents  knew  and  could  make  clear 
all  the  facts  in  connection  with  the  appointment,  to  shew  a re- 
stricted agency,  if  in  truth  there  was  any  restriction  in  the  ap- 
pointment. The  agent  who  made  the  appointment  was  not  called 
as  a witness,  no  attempt  to  satisfy  the  onus  of  proof  was  made- 
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Could  an  intelligent  juror  come  to  any  other  conclusion,  in  these 
circumstances,  than  that  the  agent  could  not  truthfully  testify 
that  it  was  ever  intended  that  Aikens  should  be  a scrutineer,  or 
otherwise  restricted  as  a promoter  of  the  respondent’s  election? 
When  apy  one  abstains  from  giving  evidence,  as  in  this  case,  can 
any  other  rational  conclusion  be  drawn  than  that  such  evidence 
would  not  have  helped  him  if  given?  The  form  in  which  the 
appointment  was  issued,  placing  in  the  hands  of  Aikens  such  ex- 
tended powers,  alone  called  for  explanation.  Under  the  rule  qui 
facit  per  alium  facit  per  se,  the  act  of  Burke,  or  whomsoever  the 
agent  may  have  been,  was  the  act  of  the  respondent;  what  would 
be  thought  if  the  respondent  himself  had  acted  and  refrained  from 
going  into  the  witness  box? 

With  the  evidence  as  it  stands : — that  the  appointments  were 
left  by  the  respondent  with  Burke  to  be  distributed  by  him;  that 
Greer  got  from  Burke,  or  some  one  else  having  the  like  authority, 
at  the  committee  room,  the  appointment  of  Aikens,  so  that  he  might 
vote  at  Hymers;  and  that  they  thereupon  started  together  for  that 
place — and  the  other  facts  before  mentioned — can  it  be  doubted 
that  any  intelligent  jury  would  find,  in  the  absence  of  any  sort  of 
denial  on  oath  by  such  agent,  that  Aikens  and  Greer  went  to  Hymers 
to  promote  the  respondent’s  election,  with  the  knowledge  and 
approval  of  Burke,  the  chairman  of  the  committee,  or  of  other 
persons  having  like  authority?  Why  go,  each  taking  a conveyance 
and  a pair  of  horses  and  driving  twenty-five  or  thirty  miles  in 
midwinter,  away  from  home  and  proper  polling  place,  spending 
considerable  sums  of  money  in  the  respondent’s  interest  and  for 
his  benefit,  if  not  under  authority  to  promote  his  election?  And 
why  not  have  one  word  of  denial  upon  oath  of  such  knowledge 
and  authority,  by  those  who  know,  if  it  could  be  denied?  The 
money  expended  could  not  have  been  their  own:  whose  was  it 
and  why  spent  for  the  respondent’s  benefit?  Suggestions  that 
the  form  of  appointment  might  have  been  stolen,  or  found  and 
forged  by  inserting  Aikens’s  name,  are  futile  in  the  face  of  the 
evidence  given,  and  of  the  fact  that,  if  so,  Burke  had  only  to  step 
into  the  box,  and  not  only  save  the  situation  so  far  as  his  principal 
was  concerned,  but  also  perform  a duty  which  he  owed  to  the  cause 
of  truth  as  well  as  to  the  whole  of  the  electors  of  the  constituency. 
So,  too,  as  to  the  suggestion  that  their  going  was  merely  the  out- 
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come  of  a “ spree;”  what  part  did  the  written  appointment  as  the 
respondent’s  agent  play  in  a mere  drinking-bout?  Equally,  under 
that  supposition,  the  respondent’s  agent  should  have  accounted 
for  the  appointment. 

In  the  absence  of  a denial  by  Burke,  I must  remain  in  the  belief 
that  Aikens  and  Greer  went  to  Hymers  under  his  authority,  to 
promote  the  respondent’s  election  there,  and  were  acting  within 
the  scope  of  their  authority  in  the  corrupt  acts  which  they  com- 
mitted. 

One  must  not  be  too  credulous,  too  innocent,  in  election  matters, 
if  corruption  is  to  be  discovered,  discouraged,  and  prevented. 

Agency  being  established,  the  election  cannot  stand.  The 
corrupt  acts  of  Aikens  were  so  many  and  the  respondent’s  majority 
so  small  that  the  saving  clause  of  the  statute  cannot  be  applied; 
the  trial  Judges  were  of  this  opinion,  and  would  apparently 
have  acted  upon  it  if  they  had  found  Aikens’s  agency  proved  ; 
and,  as  the  applicant  is  willing  to  abandon  his  claim  to  the  seat 
upon  a scrutiny  if  the  election  be  set  aside,  in  my  opinion  it  should 
be  set  aside  and  a new  election  had.  Having  reached  this  con- 
clusion, it  is  unnecessary  for  me  to  consider  now  the  other  questions 
raised  upon  this  appeal,  but  that  will  become  necessary  in  case 
a majority  of  the  Court  shall  reach  an  opposite  conclusion  on  the 
question  of  Aikens’s  agency. 

A majority  of  the  Court  having  now  reached  such  a conclusion, 
it  has  become  necessary  that  I should  add  some  words  to  the  fore- 
going reasons,  written  at  the  close  of  the  argument  in  December 
last. 

After  further  consideration  of  the  question  of  Aikens’s  agency, 
I am  unable  to  change  my  opinion  that  it  was  proved:  but  am 
obliged  to  express  my  opinion  upon  the  other  questions. 

The  proposition  that  an  elector  may  vote  in  any  other  than  his 
proper  polling  place,  or  the  lesser,  though  in  some  respects  more 
objectionable,  proposition,  that  such  a vote  is  good  if  it  be  accepted 
by  a deputy  returning  officer,  cannot  be  sustained;  they  are  in 
the  teeth  of  the  provisions  of  the  Election  Act — see  secs.  78,  92, 
and  181 — and  out  of  joint  with  much  of  its  machinery  constructed 
in  the  hope  of  securing  pure  elections.  To  be  given  effect  to  would 
require  legislation  not  adjudication,  and  legislation  repealing 
in  effect  one  of  the  most  effectual  safeguards  against,  and 
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opening  a wide  door  to;  electoral  corruption  and  fraud;  as  well  as 
being  against  the  whole  current  of  legislation,  from  time  to  time, 
upon  the  subject,  aimed,  but  none  too  effectually  aimed  yet,  at 
such,  corruption  and  fraud.  The  right  to  vote  is  only  that  right 
which  the  statutes  confer,  and  cannot  be  exercised  in  defiance 
or  disregard  of  them.  Such  a right  is  unquestionably  a high  and 
an  important  one,  but  the  right  of  the  constituency  and  of  the 
whole  Province  to  an  honest  election  is  higher  and  more  important; 
and  the  former  must  necessarily  be  controlled  to  some  extent  in 
the  interests  of  the  latter.  There  is,  in  my  opinion,  no  right  to 
vote  out  of  the  proper  polling  place — that  is,  the  polling  place  upon 
the  poll  book  of  which  the  elector’s  name  appears,  except  in  the 
cases  otherwise  expressly  provided  for  in  the  Act,  and  upon  sub- 
stantial compliance  with  its  provisions  permitting  it. 

Regarding  the  right  to  so  vote  under  sec.  94  of  the  Act,  the 
basis  of  the  returning  officer’s  power  to  grant  the  certificate  are 
a “ personal  or  written  request  of  the  elector,”  and  that  the  re- 
turning officer  has  ascertained  by  reference  to  the  voters’  list  that 
the  applicant  is  entitled  to  vote;  without  these  requisites,  there  is, 
in  my  opinion,  no  such  power  in  the  officer,  and  any  form  of  certi- 
ficate given  by  him  must  be  ineffectual. 

The  voters’  list  from  which  he  is  to  ascertain  the  applicant’s 
right  to  vote  must  of  necessity  be  the  list  of  voters  in  the  poll  book, 
for  no  one  is  entitled  to  vote  unless  his  name  appears  in  such  list — 
see  sec.  78;  and  the  voter  is,  under  sub-sec.  5 of  sec.  94,  bound 
to  take  one  or  other  of  the  oaths  of  qualification,  all  of  which  require 
that  he  should  swear  that  he  is  “the  person  named  or  intended  to 
be  named  by  the  name  of  in  the  list  of  voters  now  shewn  to 
you  in  the  poll  book:”  see  forms  16  to  20  inclusive,  schedule  A. 
To  hold  that  the  original  voters’  list  is  meant  would  enable  the 
returning  officer  to  confer  a right  to  vote,  in  some  cases,  where 
none  existed,  when  the  only  existing  right  is  to  mark  a tendered 
ballot  under  sec.  108,  and  there  is  nothing  in  the  Act  giving  the 
least  colour  of  right  to  a returning  officer  to  confer  a right  to  vote. 
Besides  this,  it  is  provided  by  sec.  2,  sub-sec.  5,  of  the  Act,  that 
“voters’  list”  “shall  mean  the  list  of  voters  in  the  poll  book,” 
unless  the  context  shews  that  the  original  list  is  referred  to.  The 
context,  instead  of  shewing  that  the  original  list  is  meant,  providing 
as  it  does  that  the  returning  officer  shall  forthwith  give  notice  in 
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writing,  of  the  giving  of  the  certificate,  to  the  deputy  returning 
officer  for  the  polling  division  in  which  the  applicant  is  by  the 
voters’  list  entitled  to  vote,  shews  that  it  could  not  be  meant. 

Convenience  is  something  very  different  from  context,,  but, 
if  it  could  be  appealed  to  against  the  express  provisions  of  the 
Act,  would  not  afford  sufficient  ground  for  holding  that  the  original 
list  is  meant.  Convenience  and  due  care  require  that  the  applica- 
tion should  be  made  in  due  time;  an  amendment  to  the  Act — 
4 Edw.  VII.  ch.  12,  sec.  2 — indicates  that  it  should  be  made  at 
least  two  days  before  the  polling  day.  After  the  poll  books  have 
passed  out  of  the  returning  officer’s  hands,  it  may  be  too  late  to 
make  sure  of  the  notice  of  the  giving  of  the  certificate  reaching 
the  proper  deputy  returning  officer  in  time.  Timely  application 
is  the  cure  for  all  difficulties  and  inconveniences.  Besides  all  this, 
the  returning  officer  has  not  possession  of,  nor  control  over,  any 
of  the  original  lists. 

The  list  in  the  poll  book,  being  the  foundation  of  the  right  to 
vote,  must  be  appealed  to  in  all  cases  in  which  that  right  is  ques- 
tioned, except  in  the  one  instance,  of  a tendered  ballot,  under 
sec.  108,  which  covers  the  case  of  a name  on  the  original  list,  by 
mistake,  or  otherwise,  omitted  from  the  list  in  the  poll  book. 

Those  to  whom  certificates  may  be  given  are  the  agents  of  the 
candidates,  not  exceeding  two  each  at  one  polling  place,  deputy 
returning  officers,  and  poll  clerks.  The  nature  of  the  agency  is 
indicated  by  the  purpose  of  the  certificate  and  by  the  words  “at 
the  polling  place  where  he  is  stationed  during  the  polling  day,” 
and  the  association  of  agent  with  deputy  returning  officer  and  poll 
clerk,  whose  duties  necessitate  their  constant  attendance  at  the 
poll  during  the  day.  There  is  no  room  for  contending  that  a con- 
stable is  entitled  to,  or  may  vote  upon,  such  a certificate,  nor  that 
an  elector  employed,  or  requested,  by  a deputy  returning  officer 
to  bring  a load  of  voters  to  the  poll  has  any  such  right. 

There  is  nothing  in  the  Act  giving  power  to  an  election  clerk 
to  exercise  the  power  and  duty  of  the  returning  officer  under  sec. 
94;  except  in  case  he  supersedes  the  returning  officer  under  sec.  52, 
the  provisions  of  the  section  itself  indicate  that  he  may  not;  and 
in  this  case  he  did  not  even  profess  to  do  so,  but  the  certificates 
objected  to  were  signed  in  blank  by  the  returning  officer  without 
having  in  any  manner  performed  the  duties  required  of* him,  or 
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done  anything  to  give  effect  to  any  of  the  safeguards  with  which 
the  Legislature  has  endeavoured  to  hedge  around  the  granting 
of  such  certificates.  Certificates  so  granted  were,  in  my  opinion, 
invalid. 

Great  reliance  was  placed,  by  the  respondent,  on  the  provisions 
of  sub-sec.  5 of  sec.  94,  making  every  vote  cast  by  a person  who 
had  received  a certificate,  under  that  section,  “null  and  void/7 
unless  one  of  the  oaths  of  qualification,  prescribed  to  be  taken  by 
voters,  be  taken  by  him;  it  being  urged  that  the  express  avoidance 
of  the  vote,  in  such  a case  only,  implied  that  it  was  not  to  be  avoided 
for  any  other  breach  of  the  provisions  of  the  section.  This  sub- 
section covers  the  case  of  a duly  qualified  elector,  having  a properly 
granted  certificate,  and  yet  avoids  his  vote  if  the  oath  be  not  taken, 
whether  intentionally  or  unintentionally,  and  whether  through  his 
own  or  any  one  else’s  fault  omitted,  and  shews  how  stringent  the 
Legislature  intended  the  election  law  to  be;  and  it  would  be  an 
anomaly  if  in  such  a case  the  vote  should  be  null  and  void  always 
and  yet  good  in  other  cases  of  omission  and  defect  or  irregularity. 
This  contention  is,  however,  based  upon  a mistake  of  fact,  and 
falls  to  the  ground  when  sec.  181 — to  which  the  Chief  Justice  first 
called  attention — is  read.  The  avoidance  of  the  vote  under  sub- 
sec. 5 does  not  stand  alone;  it  is  indeed  but  the  complement  of  a 
general  section  of  annulment — sec.  181 — which  provides,  among 
other  things,  that  the  vote  of  every  person  wilfully  voting  without 
having  all  the  qualifications  required  by  law  shall  be  null  and  void. 
A very  comprehensive  provision,  again  indicating  the  stringent 
spirit  of  the  enactment,  but  hardly  wide  enough  to  cover  a person 
having  all  the  proper  qualifications,  but  failing  to  take  the  oath 
only,  and  hence  the  expressed  avoidance  of  the  vote,  for  that  cause, 
contained  in  sub-sec.  5.  Instead  of  the  sub-section  aiding  the 
respondent,  it  forms  another  barrier  against  lax  practices  at  elec- 
tions and  any  lax  interpretation  of  the  Act.  Section  92  also  points 
unmistakably  in  the  same  way  in  its  concluding  words — “but 
this  shall  not  affect  his  right  to  vote  in  another  polling  subdivision 
under  a certificate  properly  granted  under  section  94  of  this  Act.77 

The  ruling  of  the  trial  Judges  in  regard  to  such  votes  as  that 
of  the  witness  White  was,  in  my  opinion,  also  erroneous.  He  did 
all  that  was  incumbent  on  him  to  entitle  him  to  mark  a tendered 
ballot.  He  tendered  his  vote  to  both  of  the  returning  officers, 
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and  they  rejected  it;  he  applied  to  both  for  a tendered  ballot, 
and  they  refused  it.  The  trial  Judges  so  treated  the  facts,  and 
based  their  ruling  on  this,  that  “he  does  not  qualify  himself  to 
have  a tendered  ballot  until  he  has  offered  to  take  the  oath.” 
What  more  was  necessary  than  that  which  he  did?  Whose  duty 
was  it  to  administer  the  oath?  Not  his,  but  the  deputy  returning 
officer’s.  It  is  the  duty  of  such  officers  to  aid,  not  to  obstruct, 
voters;  to  inform  them  as  to  their  rights,  and  aid  them  in  the 
exercise  of  them,  rather  than  to  obstruct  and  reject  them.  The 
Act  nowhere  requires  the  voter  to  offer  to  take  the  oath,  nor  in 
any  way  indicates  that  he  must  lose  his  vote  unless  he  does,  except 
in  the  one  special  case  of  voting  out  of  the  proper  polling  sub- 
division, upon  a certificate  under  sec.  94.  He  is  entitled  to  mark 
a tendered  ballot  upon  duly  taking  the  oath  prescribed  by  the 
Act.  He  cannot  administer  the  oath  to  himself:  that  must  be 

done  by  the  deputy  returning  officer — see  sec.  215.  He  does  not 
even  repeat  the  words  of  the  oath,  or  any  of  them;  they  are  all 
said  by  the  officer  only — schedule  A,  form  25.  It  was  the  duty 
of  the  deputy  returning  officer  to  have  administered  the  oath,  if 
the  elector  did  not  refuse  to  take  it,  instead  of  refusing  a ballot 
and  turning  him  away;  and  there  ought  to  be  some  mode  of  avoid- 
ing any  substantial  effect  of  the  official’s  wrong  or  error.  As 
indicating  how  obnoxious  such  technicalities,  as  were  in  this  in- 
stance given  effect  to,  are  to  the  whole  tenour  of  the  enactment, 
the  provision  of  sec.  110,  that  every  person  applying  for  a ballot 
paper  shall  be  deemed  to  have  tendered  his  vote,  and  of  sec.  97, 
sub-sec.  6,  that  no  person  who  has  refused  to  take  the  oath  required 
by  law,  when  requested  so  to  do,  shall  receive  a ballot  paper,  may 
be  read,  and  should  be  borne  in  mind.  On  reference  to  the  poll 
book  it  now  appears  that  the  voter’s  name  was  on  the  list,  and 
that  he  was  wrongly  informed  by  the  deputy  returning  officers 
that  it  was  not.  The  rejection  of  this  vote  was  at  least  an  irregu- 
larity which  should  avoid  the  election  if  the  majority  be  reduced 
to  one. 

Whatever  might  have  been  proved  as  to  Hesson’s  agency, 
I agreed  that  enough  was  not  proved  to  disqualify  him.  Nor  was 
there  sufficient  proof  to  avoid  the  election  at  common  law.  Where 
the  statutes  provide  a better  remedy — such,  for  instance,  as  strik- 
ing off  bribed  or  other  improper  votes — the  common  law  can- 
not be  invoked. 
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These  general  observations  indicate  sufficiently,  I think,  my 
opinion  upon  all  the  particular  instances  argued  upon  this  appeal. 


E.  B.  B. 
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[DIVISIONAL  COURT.] 

Jones  v.  Niagara  Navigation  Co. 

Carrier — Contract  to  Carry  Passenger  to  United  States — Act  of  Congress  Re- 
quiring Payment  of  Poll  Tax — Liability  of  Carrier — Right  to  Collect  from 
Passenger — Unlawful  Detention — Breach  of  Contract. 

The  defendants  sold  the  plaintiff  a ticket  from  Toronto  to  Buffalo,  U.S.,  and 
return,  by  the  terms  of  which  he  was  entitled  to  travel  by  the  defendants’ 
line  of  steamers  from  Toronto  to  Lewiston,  U.S.,  and  thence  to  Buffalo  by 
rail,  and  to  return  within  five  days  over  the  same  route.  The  plaintiff 
embarked  on  one  of  the  defendants’  steamers,  but  before  reaching  Lewiston 
he  was  told  by  an  officer  of  the  United  States  government  that  he  was 
liable  on  entering  the  United  States  to  pay  a head  tax  of  $2,  and  was  directed 
to  pay  it  to  the  purser  of  the  boat,  and  at  the  same  time  told  that  he  would 
be  entitled  to  a refund  if  he  returned  to  Canada  within  48  hours.  He 
offered  $2  to  the  purser,  asking  for  a receipt;  the  purser  refused  to  give  a 
receipt;  the  plaintiff  did  not  pay  the  $2,  and  on  attempting  to  leave  the 
boat  at  Lewiston  he  was  stopped  by  the  purser,  who  asked  to  see  his  ticket, 
and  upon  getting  it  retained  it,  and  he  was  taken  back  to  Toronto.  The 
purser  was  acting  under  instructions  from  the  defendants.  An  Act  of  the 
United  States  Congress  provides  that  a duty  of  $2  shall  be  levied  on  every 
passenger  not  a citizen  of  the  United  States  or  of  the  Dominion  of  Canada, 
etc.,  who  shall  come  by  vessel  from  any  foreign  port  to  any  port  within 
the  United  States,  and  that  the  duty  shall  be  paid  by  the  owner  of  the 
vessel: — 

Held,  that  if  the  plaintiff  were  within  the  class  of  persons  covered  by  the  Act, 
the  defendants,  and  not  he,  were  liable  to  pay  the  $2,  and  the  purser  had  no 
right  to  demand  it  from  the  plaintiff,  and  make  its  payment  a condition  of 
his  being  allowed  to  land,  nor  had  he  any  right  to  retain  possession  of  the 
plaintiff’s  ticket,  and  by  so  doing  broke  the  defendants’  contract  to  carry 
the  plaintiff  to  Lewiston.  The  defendants  might,  by  a few  words  printed 
upon  their  ticket,  have  made  their  contract  with  the  plaintiff  subject  to 
this  payment,  if  the  plaintiff  fell  within  the  Act,  but,  in  the  absence  of  such 
a provision,  the  defendants  were  alone  liable. 


D.  C. 
1906 

Oct.  2. 


Appeal  by  the  plaintiff  from  the  judgment  of  the  senior  Judge 
of  the  county  court  of  York,  after  findings  of  a jury  in  favour  of 
the  plaintiff,  dismissing  the  action. 

The  following  statement  of  the  facts  is  taken  from  the  judgment 
of  Mabee,  J. : — 

On  the  30th  June,  1905,  the  defendants  sold  to  the  plaintiff  a 
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ticket  from  Toronto  to  Buffalo,  U.S.,  and  return,  by  the  terms  of 
which  the  plaintiff  was  entitled  to  travel  by  the  defendants’  line  of 
steamers  from  Toronto  to  Lewiston,  U.S.,  and  from  there  to  Buffalo 
via  the  New  York  Central  and  Hudson  River  Railroad,  and  to 
return  within  five  days  over  the  same  route. 

The  Senate  and  House  of  Representatives  of  the  United  States 
on  the  3rd  March,  1903,  enacted  as  follows:  “There  shall  be  levied, 
collected,  and  paid  a duty  of  $2  for  each  and  every  passenger  not  a 
citizen  of  the  United  States,  or  of  the  Dominion  of  Canada,  the 
Republic  of  Cuba,  or  the  Republic  of  Mexico,  who  shall  come  by 
steam,  sail,  or  other  vessel  from  any  foreign  port  to  any  port  within 
the  United  States  . . . The  said  duty  shall  be  paid  to  . . . 

by  the  master,  agent,  owner  ...  of  every  such  vessel  or 
transportation  line.”  The  section  further  provides  that  this  duty 
shall  be  a debt  in  favour  of  the  United  States  against  the  owner 
of  such  vessel;  and  elaborate  provisions  are  made  for  its  enforce- 
ment by  lien  upon  the  vessel.  Provisions  of  a penal  character 
are  also  directed  against  the  master  of  the  ship,  the  owners,  and 
others  for  breach  of  the  provisions  of  the  Act.  This  Act  and  various 
other  regulations  connected  with  its  enforcement  were  known  to 
the  defendants,  and  the  general  manager  of  the  defendants’  line 
had  instructed  the  pursers  of  the  boats  to  collect  the  $2  from  each 
person  who  came  under  the  provisions  of  the  Act,  and  in  the  event 
of  the  passenger  declining  to  pay  the  tax,  such  person  was  to  be 
returned  free  of  charge  to  the  port  from  which  he  .embarked,  if 
the  immigrant  officer  so  demanded.  The  plaintiff  on  the  30th 
June  proceeded  by  boat  to  Lewiston,  and  he  says  when  about 
half  way  across  the  lake  he  was  interviewed  by  the  United  States 
officer,  who  questioned  him  as  to  his  nationality,  the  length  of  time 
he  had  been  in  Canada,  and  that  the  result  of  the  interview  was 
that  this  officer  told  the  plaintiff  he  was  liable  to  pay  the  head  tax 
of  $2,  and  to  go  to  the  purser  and  pay  him,  that  if  he  (the  plaintiff) 
returned  to  Canada  within  48  hours  he  could  get  his  $2  refunded. 
The  plaintiff  states  that  upon  this  understanding  he  went  to  the 
purser,  the  defendant  Schmitendorf,  and  told  him  he  had  come  to 
pay  this  $2,  and  wanted  a receipt,  and  that  the  purser  told  him 
he  was  not  giving  receipts.  The  plaintiff  also  says  he  offered  the 
$2.  He  afterwards  attempted  to  leave  the  boat  without  paying  the 
$2,  and  says  that  when  on  the  gang-plank  the  purser  and  the  United 
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States  government  officer  told  him  he  would  have  to  return  and 
pay  the  $2  before  he  could  go  on;  that  he  then  returned  to  the 
purser’s  office,  and  again  offered  to  pay  the  $2;  that  the  purser 
asked  to  see  his  ticket,  and,  upon  the  plaintiff  giving  the  ticket 
to  him,  he  kept  it,  told  him  he  was  detained  and  would  be  taken 
back  to  Toronto;  that  he  (the  plaintiff)  did  his  best  to  get  the 
purser  to  accept  the  $2  and  give  him  a receipt,  so  that  he  could 
get  his  refund,  and  let  him  go  about  his  business.  The  plaintiff’s 
statement  of  what  occurred  did  not  at  all  agree  with  that  of  the 
purser  or  the  government  officer. 

The  following  are  the  questions  and  answers  of  the  jury: — 

1.  Was  the  plaintiff,  while  on  a journey  to  Buffalo  in  June  last 
prevented  from  entering  into  the  United  States?  Ans.  Yes. 

2.  If  so  prevented,  then  state  by  whom  was  he  so  prevented, 
and  at  what  place?  Ans.  He  was  prevented  by  the  purser,  at 
Lewiston,  when  the  purser  retained  possession  of  Jones’s  ticket. 

3.  Also  state  on  what  grounds  he  was  so  prevented  from  entering 
the  United  States.  Ans.  By  the  refusal  of  the  purser  to  give 
Jones  a receipt  for  the  $2  tendered  for  the  head  tax  by  which  he 
eould  obtain  a refund  on  his  return  trip. 

The  jury  assessed  damages  at  $100  in  favour  of  the  plaintiff, 
but  the  Judge  entered  a nonsuit,  and  the  plaintiff  appealed. 


D.C. 
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The  appeal  was  heard  by  a Divisional  Court  composed  of  Fal- 
oonbridge,  C.J.K.B.,  Magee  and  Mabee,  JJ.,  on  the  30th  and 
31st  May,  1905. 

W.  T.  J . Lee,  for  the  plaintiff.  The  plaintiff  was  not  subject 
to  the  head  tax;  he  was  a citizen  of  Canada.  According  to  the 
United  States  law,  the  tax  is  not  levied  upon  the  passenger,  but 
upon  the  vessel  or  carriage.  The  defendants  broke  their  contract, 
and  are  liable. 

James  Bicknell,  K.C.,  for  the  defendants.  It  was  the  defend- 
ants’ duty  to  carry  the  plaintiff  to  Lewiston  only.  If  any  one  was 
at  fault  for  not  carrying  him  the  rest  of  the  way,  it  was  the  New* 
York  Central  Railroad  Company.  The  reason  he  could  not  proceed 
with  his  journey  was  one  personal  to  himself — he  was  disqualified 
or  said  to  be.  The  plaintiff’s  pleading  states  his  refusal  to  pay  the 
head  tax.  The  professional  witness  called  put  it  that  the  tax  is 
primarily  payable  by  the  passenger — the  transportation  company 
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are  security.  The  defendants  did  not  prevent  the  plaintiff  from 
walking  off  the  boat,  the  American  officer  did  that.  If  the  de- 
fendants did  any  wrong,  it  was  in  the  foreign  country,  and  the  law 
of  the  place  in  which  the  act  was  done  governs.  At  most  the 
•damages  would  be  limited  to  the  $2:  Clarry  v.  Grand  Trunk  R.W. 
Co.  (1897),  29  O.R.  18.  The  plaintiff,  on  the  evidence,  had  not 
altered  his  domicil;  he  was  still  an  Englishman,  not  a citizen  of 
Canada.  See  as  to  citizenship  and  domicil,  Huntly  ( Marchioness ) 
v.  Gaskell,  [1906]  A.C.  56;  Winans  v.  Attorney-General , [1904] 
A.C.  287;  Dicey  on  Conflict  of  Laws  (1896),  pp.  159,  174,  175,  176. 
When  the  boat  was  at  the  dock  at  Lewiston,  it  was  in  the  United 
States.  The  only  act  of  which  the  plaintiff  can  complain  is  being 
made  to  return  from  the  end  of  the  gang-plank  to  the  boat.  By 
the  law  of  the  foreign  country  it  was  unlawful  to  allow  him  to  land, 
the  $2  not  being  paid,  and  that  law  governs:  Dicey,  pp.  174,  175, 
176;  Westlake  (1905),  sec.  196;  Foote’s  Private  International 
Jurisprudence  (1904),  p.  485;  Phillips  v.  Eyre  (1870),  L.R.  6 Q.B.  1; 
Machado  v.  Fontes,  [1897]  2 Q.B.  231.  The  act,  being  not  only 
lawful  but  commanded  by  the  law  of  the  foreign  country,  cannot 
be  a wrong  here.  If  the  purser  did  prevent  the  plaintiff  from 
landing,  it  was  no  part  of  his  duty  to  do  so,  and  the  defendants  are 
not  liable:  Emerson  v.  Niagara  Navigation  Co.  (1883),  2 O.R.  528. 
There  is  no  value  in  the  ticket,  and  there  can  be  no  damages  for 
not  handing  it  back.  But  if  that  is  a wrong,  the  defendants  are 
not  responsible  for  it. 

Lee,  in  reply.  The  meaning  of  “citizen”  is  given  in  “Words 
and  Phrases,”  vol.  2,  p.  1164.  See  Hutchinson  on  Carriers,  2nd 
ed.,  sec.  575.  The  plaintiff  complains,  first,  of  a breach  of  contract; 
second,  of  an  arrest.  • The  plaintiff  was  arrested  by  the  purser. 
He  was  told  by  the  purser  that  he  could  not  leave  the  boat,  and 
he  was  put  under  the  surveillance  of  an  assistant-purser.  This 
man  was  a Canadian.  If  he  was  an  alien,  it  was  not  necessary  for 
the  defendants  to  arrest  him.  It  is  not  necessary  for  the  plaintiff 
to  shew  that  he  is  a citizen  of  Canada,  but  he  does  shew  it.  The 
evidence  of  the  professional  witness  was  inadmissible.  It  is  not 
ultra  vires  of  the  legislature  to  attach  incidents  to  citizenship: 
Cunningham  v.  Tomey  Homma,  [1903]  A.C.  151.  Clarry  v.  Grand 
Trunk  R.W.  Co.,  29  O.R.  18,  is  in  my  favour,  shewing  that  there 
is  a cd-use  of  action.  As  to  damages,  see  Toronto  R.W.  Co.  v. 
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Grinsted  (1895),  24  S.C.R.  570.  The  jury  were  asked  to  find  dam- 
ages generally,  and  they  found  damages  for  the  arrest — no  matter 
if  the  damages  for  breach  of  contract  were'  only  $2.  On  position 
of  British  ships  at  foreign  port,  see  Chartered  Mercantile  Bank  of 
India  v.  Netherlands  India  Steam  Navigation  Co.  (1883),  10  Q.B.D. 
534;  Westlake  (1905),  sec.  154. 

October  2.  The  judgment  of  the  Court  was  delivered  by  Mabee, 
J.  (after  setting  out  the  facts  as  above) : — The  learned  trial  Judge, 
notwithstanding  the  findings  of  the  jury,  gave  effect  to  a motion 
for  a nonsuit  made  by  the  defendants. 

In  this,  I think,  he  was  wrong.  Much  evidence  was  given  as 
to  whether  the  plaintiff  fell  within  the  class  covered  by  the  United 
States  Act,  but  I do  not  regard  that  as  material.  The  defendants 
had  contracted  to  carry  the  plaintiff  to  Lewiston.  If  the  plaintiff 
was  within  the  class  of  persons  covered  by  the  Act,  then  the  de- 
fendants, and  not  the  plaintiff,  were  liable  to  pay  the  $2.  The 
Act  states  that  this  tax  shall  be  paid  by  the  carrier.  The  United 
States  government  officer  could  not  demand  the  tax  from  the 
passenger,  it  was  not  his  debt,  the  government  looked  to  the  carrier 
for  payment. 

The  defendants’  purser  had  no  right  to  demand  payment  of 
the  $2  from  the  plaintiff,  and  make  its  payment  a condition  of  his 
being  allowed  to  land,  nor  had  he  any  right  to  retain  possession  of 
the  plaintiff’s  ticket,  and  by  so  doing  broke  the  defendants’  contract 
to  carry  the  plaintiff  to  Lewiston.  No  hardship  results  in  so  hold- 
ing. The  defendants  could,  by  a few  words  printed  upon  their 
ticket,  upon  which  there  is  ample  room,  have  made  their  contract 
with  the  plaintiff  subject  to  this  payment  of  $2,  if  the  plaintiff  fell 
within  the  Act,  and  have  thereby  relieved  themselves  from  making 
the  payment,  and  cast  that  liability  upon  the  plaintiff,  but,  in  the 
absence  of  such  a provision,  the  defendants  were  themselves  alone 
liable  to  pay  this  head  tax,  and  their  interference  with  the  plaintiff 
and  their  retention  of  his  ticket  were  improper.  The  purser  was 
acting  under  express  instructions  from  the  defendants’  manager, 
and  so  the  latter  are  liable  for  the  purser’s  acts. 

I think  the  appeal  must  be  allowed  and  judgment  entered  for 
the  plaintiff  for  the  damages  assessed  by  the  jury,  with  costs  of 
action  and  of  the  appeal. 


D.  C. 
1906 

Jones 

v. 

Niagara 

Navigation 

Co. 

Mabee,  J. 
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[MABEE,  J.] 

Re  Almonte  Board  of  Education  and  Township  of  Ramsay. 

Public  Schools — Municipal  By-law  Altering  Boundaries  of  School  Sections — 
Motion  to  Quash — Forum — 6 Edw.  VII.  ch.  53,  sec.  29,  sub-sec.  4 (0.) 

A motion  to  quash  a by-law  of  a municipality  altering  the  boundaries  of  a 
school  section,  upon  the  ground  that  the  by-law  is  invalid,  must  since  the 
statute  6 Edw.  VII.  ch.  53,  sec.  29  , sub-sec.  4 (O.),  be  made  to  the  Judge 
of  the  county  or  district  court  of  the  county  or  district  in  which  the 
section  is  situate,  and  not  to  the  High  Court,  which  has  jurisdiction  only 
upon  an  appeal  as  provided  by  the  enactment. 

Summary  application  to  the  High  Court  by  the  Almonte  Board 
of  Education  to  quash  by-law  No.  563  of  the  township  of  Ramsay, 
altering  the  boundaries  of  school  sections. 

The  motion  was  heard  by  Mabee,  J.,  in  the  Weekly  Court,  on 
the  28th  June,  1906. 

G.  Wilkie,  for  the  applicants. 

W.  E.  Middleton,  for  the  municipal  corporation,  the  respondents, 
raised  the  objection  that  by  an  Act  to  amend  the  Public  Schools 
Act,  6 Edw.  VII.  ch.  53,  sec.  29,  sub-sec.  4 (0.),*  the  High  Court 
had  no  jurisdiction  to  entertain  the  application,  and  opposed  the 
application  on  the  merits. 

June  29.  Mabee,  J.: — On  the  3rd  day  of  March,  1906,  the  j 
township  council  of  Ramsay  passed  a by-law,  No.  563,  intituled 

* Should  any  question  arise  touching  the  validity  of  the  proceedings  \ 
in  or  in  relation  to  the  formation,  alteration  or  dissolution  of  any  rural  school 
section  or  union  school  section,  or  touching  the  selection,  adoption  or  change  j 
of  a school  site,  or  touching  any  by-law  of  the  co'uncil  of  any  municipal  cor- 
poration in  any  way  relating  to  the  said  matters  or  any  or  either  of  them  or 
touching  any  arbitration  or  award  heretofore  or  hereafter  had  or  made  under 
the  provisions  or  authority  of  this  Act,  the  same  shall  not  be  raised  or  de- 
termined by  action  or  proceeding  in  the  High  Court  of  Justice  for  Ontario, 
but  shall  be  raised,  heard  and  determined  upon  a summary  application  to 
the  Judge  of  the  county  or  district  court  of  the  county  or  district  in  which 
such  school  section  or  some  part  thereof  is  situate,  and  the  decision  of  such  !| 
Judge  shall  be  final  and  conclusive,  unless  special  leave  to  appeal  therefrom  I 
shall  be  given  by  the  High  Court  or  a Judge  thereof,  and  if  such  leave  be  i 
given  an  appeal  shall  lie  to  the  High  Court -upon  questions  of  law  only,  upon  t 
and  subject  to  such  terms  and  conditions  as  the  Court  or  Judge  giving  the  ii 
leave  shall  prescribe. 
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“ A by-law  altering  the  boundaries  of  school  section  No.  13  (Almonte) 
and  12  in  the  township  of  Ramsay,”  and  by  this  by-law  purport 
to  enact  that  lots  13  and  14  in  the  10th  concession  of  Ramsay  be 
detached  from  school  section  No.  13  Almonte  and  attached  to 
school  section  No.  12.  It  is  recited  in  the  by-law  that  power  is 
given  to  municipal  councils  by  the  “Public  Schools  Act”  to  alter 
the  boundaries  of  school  sections.  The  by-law  is  to  come  into  effect 
from  and  after  the  25th  December,  1906. 

The  secretary  of  the  Board  of  Education,  in  an  affidavit  dated 
the  13th  June,  states  that  a copy  of  this  by-law  was  served  upon 
him  on  the  21st  May,  1906,  by  the  clerk  of  the  township  of  Ramsay. 

The  notice  of  motion  to  quash  this  by-law  was  served  on  the 
20th  day  of  June  instant. 

The  statute  6 Edw.  VII.  ch.  53  (0.),  assented  to  on  the  14th 
May,  1906,  materially  changes  the  procedure  upon  matters  of  the 
kind  involved  in  this  motion,  and  I am  of  the  opinion  that  sub- 
sec. 4 of  sec.  29  has  deprived  the  High  Court  of  jurisdiction  to 
entertain  this  application,  except  in  the  event  of  an  appeal  as 
provided  for  in  the  section. 

The  only  matter  arising  for  the  consideration  of  the  Court  is 
as  to  the  validity  of  this  by-law,  touching  the  alteration  of  this 
school  section,  and  the  Act  provides  that  this  shall  not  be  raised 
or  determined  by  a proceeding  in  the  High  Court,  but  shall  be  raised, 
heard,  and  determined  upon  a summary  application  to  the  Judge 
of  the  county  or  district  court  in  which  such  school  section  or  some 
part  thereof  is  situate,  provision  being  made  for  an  appeal  subject 
to  the  limitations  of  the  section. 

This  Act  was  in  force  prior  to  the  service  of  the  by-law  upon 
the  applicants,  and  long  before  the  service  of  the  notice  of  motion. 

I think  the  application  should  have  been  to  the  county  court 
Judge,  and  I dispose  of  it  upon  that  ground  alone. 

The  motion  must  be  refused  with  costs. 


Mabee,  J. 
1906 
Re 

Almonte 
Board  of 
Education 
and 

Township 

OF 

Ramsay. 


E.  B.  B. 
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[DIVISIONAL  COURT.] 


Re  Sinclair  and  Town  of  Owen  Sound. 

Municipal  Corporations — Local  Option  By-law — Votinq  on  by  Electors — Town 
Divided  into  Wards — Elector  not  Entitled,  to  More  than  One  Vote — Muni- 
cipal Act,  sec.  355 — Disregard  of  Statutable  Formalities  not  Affecting 
Result — Curative  Provision,  sec.  204 — Voters  not  Legally  Entitled — Quali- 
fications— Confusion  from  Colour  of  Ballot  Papers. 

Section  355  of  the  Consolidated  Municipal  Act,  1903,  providing  that  “ where 
a municipality  is  divided  into  wards  each  ratepayer  shall  be  so  entitled  to 
vote  in  each  ward  in  which  he  has  the  qualification  necessaiy  to  entitle  him 
to  vote  on  the  by-law,’ ’ does  not  apply  to  what  is  commonly  known  as  a 
local  option  by-law,  which,  under  sec.  141  of  the  Liquor  License  Act,  R.S.O. 
1897,  ch.  245,  must  be  “ approved  of  by  the  electors  of  the  municipality  in 
the  manner  provided  by  the  sections  in  that  behalf  of  the  Municipal  Act;” 
and  in  voting  on  such  a by-law  no  elector  is  entitled  to  more  than  one  vote. 
Objections  based  upon  formalities  not  observed  in  the  taking  of  the  votes 
upon  a local  option  by-law,  not  being  such  as  are  required  by  the  statute, 
in  express  words,  to  be  observed  as  a condition  precedent  to  the  right  to 
pass  the  by-law,  were  held  to  come  within  the  curative  provisions  of  sec.  204 
of  the  Municipal  Act,  there  being  nothing  to  shew  or  suggest  any  inten- 
tional violation  of  the  directions  of  the  Act,  nor  any  reason  for  believing 
that  any  disregard  of  the  statutable  formalities  called  for  by  the  Act  affected 
the  result  of  the  voting. 

It  was  also  objected  that  one  hundred  persons  were  allowed  to  vote  who  were 
not  legally  entitled  to  vote: — 

Held,  that  more  than  75  of  these  persons  might  be  duly  qualified  voters,  for 
all  that  was  shewn  was  that  they  did  not  possess  the  qualifications  credited 
to  them  by  the  assessment  roll,  whereas  they  might  be  possessed  of  other 
sufficient  qualifications,  and  in  that  event  would  be  entitled  to  vote;  but, 
even  if  all  of  them  were  disqualified,  it  was  not  shewn  that  their  being 
allowed  to  vote  was  the  result  of  any  evil  intent,  and  the  deduction  even  of 
one  hundred  votes  from  the  majority  (476)  would  not  affect  the  result; 
and  this  objection  was  overruled. 

Finally,  it  was  objected  that  the  voters  were  confused  or  misled  by  the  colour 
of  the  ballot  papers  being  similar  to  that  used  for  voting  upon  another 
by-law  at  the  same  time  and  place.  One  was  scarlet,  the  other  pink.  Each 
ballot  had  printed  on  its  face  a statement  of  its  purport  and  effect: — 
Held,  that  no  person  of  ordinary  intelligence,  exercising  ordinary  care,  could 
mistake  one  for  the  other;  and  this  objection  was  also  overruled. 

Order  of  Mabee,  J.,  quashing  the  by-law,  reversed. 

Motion  by  one  Sinclair  to  quash  a local  option  by-law  of  the 
town  of  Owen  Sound,  upon  the  grounds  stated  in  the  judgments. 

The  motion  was  heard  by'  Mabee,  J.,  in  the  Weekly  Court,  on 
the  28th  June,  1906. 

Wallace  Nesbitt,  K.C.,  J.  Haverson,  K.C.,  and  W.  H.  Wright, 
for  the  applicant. 

A.  G.  MacKay,  K.C.,  and  E.  E.  A.  DuVernet,  for  the  respondents. 
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July  5.  Mabee,  J.: — On  the  1st  January,  1906,  a local  option 
by-law  was  submitted  to  the  electors  in  Owen  Sound,  and  there 
were  2,000  votes  recorded  as  having  been  cast,  1,238  in  favour  and 
762  against  the  by-law,  which  was,  therefore,  declared  carried  by 
a majority  of  476.  Upon  well-established  practice,  based  upon  a 
long  line  of  authorities,  the  Courts  do  not  interfere  with  this  pre- 
ponderating will  of  the  electors  except  for  the  clearest  and  plainest 
reasons.  Many  grounds  of  objection  are  taken  in  the  notice  of 
motion,  and  most  of  them  were  relied  upon  in  argument. 

The  first  one  was  that  the  by-law  was  not  “ duly  approved  of” 
by  the  electors  of  Owen  Sound,  in  that  the  ratepayers  in  the  different 
wards  were  not  allowed  to  vote  upon  the  by-law  in  the  different 
wards  where  their  names  appeared  upon  the  voters’  lists.  It 
appears  that  in  Owen  Sound  there  are  257  persons  rated  for  property 
in  more  than  one  ward,  and  these  persons  have  a total  of  573  votes 
among  them,  and  the  above  objection  deals  with  this  class  of 
votes,  those  who  were  promoting  the  by-law  contending  that  this 
class  could  only  vote  once  upon  this  by-law;  and  appended  to  a 
large  poster,  over  the  signature  of  the  town  clerk,  is  the  following 
notice:  “ Electors  are  hereby  notified  that  in  the  coming  municipal 
elections,  electors  who  desire  to  vote  for  candidates  for  mayor  or 
councillors,  or  for  the  local  option  by-law,  must  vote  in  the  polling 
subdivisions  in  which  they  reside,  and  there  only ; and  if  not  qualified 
to  vote  in  the  polling  subdivision  in  which  they  reside,  then  at  the 
polling  subdivision  where  they  first  vote,  and  there  only,  excepting 
for  school  trustees  and  by-laws  creating  a debt.  But  for  the 
said  school  trustees  and  by-laws  creating  a debt  they  may 
vote  in  every  ward  in  which  their  names  appear  on  the  voters’ 
lists.  ‘Any  person  who  votes  more  often  than  he  is  entitled  to 
under  the  provisions  of  this  Act  shall  incur  a penalty  of  $50:’ 
sec.  162,  par.  (1),  ch.  19,  Consolidated  Municipal  Act.” 

It  was  not  suggested  that  there  is  any  authority  in  the  Act  for 
giving  a notice  of  this  sort,  and  it  seems  to  have  been  a matter  under 
discussion  prior  to  the  voting  as  to  whether  property  owners  had 
the  right  to  vote  in  each  ward  where  their  names  appeared  upon  the 
lists,  those  advancing  the  interests  of  the  by-law,  it  is  said,  being 
advised  one  way,  and  those  opposed  being  advised  the  other  way. 
The  town  clerk  was  a friend  of  the  by-law,  and  having  issued  a 
notice  like  the  above  without  any  legal  authority  for  so  doing, 
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it  may  not  be  unfair  to  assume  that  the  friends  of  the  by-law  had 
feelings  of  distrust  as  to  the  property  owners’  vote.  All  the  deputy 
returning  officers  were  notified  by  the  clerk  to  refuse  ballots  to  any 
voter  who  had  voted  upon  this  by-law  in  another  ward.  In  order 
that  no  injustice  should  be  done  to  the  clerk,  it  should  be  stated 
that  he  was  acting  upon  the  advice  of  solicitors  in  taking  the  position 
he  did  with  reference  to  this  class  of  voter,  and  no  bad  faith  is 
imputed  to  him.  It  is  then  necessary  to  consider  which  side  was 
right  upon  this  contention. 

Section  141  of  R.S.O.  1897,  ch.  245,  provides  that  “ local  option” 
by-laws,  before  being  finally  passed  by  the  council,  must  be  “duly 
approved  of  by  the  electors  of  the  municipality  in  the  manner 
provided  by  the  sections  in  that  behalf  of  the  Municipal  Act.” 
Turning  to  the  Consolidated  Municipal  Act  of  1903  (3  Edw.  VII. 
ch.  19),  secs.  338  to  374  are  those  that  provide  for  the  assent  of 
electors  being  obtained  to  municipal  by- aws,  sec.  355  providing 
that  where  a municipality  is  divided  into  wards,  each  ratepayer 
shall  be  so  entitled  to  vote  in  each  ward  in  which  he  has  the  quali- 
fication necessary  to  entitle  him  to  vote  on  the  by-law.  It  was 
contended  by  counsel  for  the  respondents  that  sec.  355  did  not 
apply,  as  Owen  Sound  is  not  divided  into  wards,  and  he  relied 
for  this  upon  by-law  No.  853,  enacted  in  1898,  but  this  by-law 
does  not  abolish  the  wards  in  the  town,  and  merely  provides  that 
the  council  shall  be  composed  of  a mayor  and  one  alderman  for 
each  one  thousand  of  the  population,  to  be  elected  by  general 
vote.  The  clerk  says  there  are  four  wards,  Bay,  Centre,  River, 
and  West,  and  that  all  money  by-laws  since  he  has  been  clerk 
have  been  voted  upon  in  the  different  wards.  The  notice  above 
referred  to  recognizes  the  existence  of  wards.  The  original  Act  of 
incorporation,  19  Viet.  ch.  18,  sec.  4,  makes  provision  for  the  town 
being  divided  into  three  wards,  and  it  is  said  this  was  increased 
to  four  in  1899.  I think  these  continue  to  exist,  and  that  Owen 
Sound  is  divided  into  wards  within  the  above  sec.  355. 

It  was  then  contended  that  sec.  355  had  relation  only  to  the 
class  of  by-laws  mentioned  in  secs.  353  and  354,  that  is,  by-laws 
for  “contracting  a debt,”  or  more  commonly  spoken  of  as  money 
by-laws.  These  sections  appear  in  their  present  form  in  1903, 
as  pointed  out  in  Re  Dillon  and  Village  of  Cardinal  (1905),  10  O.L.R. 
371,  at  p.  374.  “The  sections  in  that  behalf  in  the  Municipal  Act, ” 
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that  is,  the  sections  providing  for  1 he  assent  of  electors  to  by-laws 
before  being  finally  passed  by  the  council,  referred  to  in  the  local 
option  section,  141,  are  these  sections  338  to  374,  and  they  all 
apply,  as  far  as  may  be  necessary,  to  work  out  the  intent  of  the 
Legislature,  and  I am  of  the  opinion  that  sec.  355  must  also  be  read 
as  applicable  to  a vote  upon  a by-law  of  this  character,  and  that 
each  ratepayer  had  a right  to  vote  in  each  ward  in  which  his  name 
appeared  upon  the  voters’  list. 

If  this  is  the  proper  conclusion  upon  this  point,  then  what 
position  does  this  by-law  stand  in?  The  persons  whose  names 
appeared  upon  the  voters’  lists  in  more  than  one  ward  were  persons 
owning  property  in  more  than  one  ward;  the  property  owners 
may  be  those  most  interested  in  a by-law  of  this  nature;  and  we 
have,  during  the  progress  of  the  election,  a notice  having  the  official 
authority  of  the  clerk,  that  this  branch  of  the  electorate  will  render 
themselves  subject  to  penalties  if  they  exercise  their  rights  of 
voting  in  the  way  I think  the  law  entitled  them.  If  necessary, 
one  might  speculate  in  various  ways  how  this  might  “ affect  the 
result  of  the  election I think  the  applicant  is  entitled  upon  this 
motion  to  have  it  taken  for  granted  that  all  the  members  of  the 
class  of  persons  struck  at  by  this  notice  would  have  voted  against 
the  by-law,  and  therefore  316  votes  against  the  by-law  were  pre- 
vented from  being  polled. 

It  was  contended  that  there  was  nothing  to  shew  that  any  of 
the  573  voted,  and  that  this  alone  disposed  of  the  majority  in 
favour  of  the  by-law.  If  this  is  so,  the  by-law  must  clearly  be 
set  aside.  On  the  other  hand,  if  the  257  are  assumed  to  have  voted, 
then  the  majority  of  476  is  reduced  to  160. 

Then  it  is  shewn  by  the  applicant  that  over  100  votes  were 
polled  by  persons  who  had  for  various  reasons  no  right  whatever 
to  vote.  It  was  contended  that  this  was  not  open  for  consideration 
upon  this  motion.  This  point  has  been  discussed  in  Re  Salter  and 
Township  of  Beckwith  (1902),  4 O.L.R.  51;  In  re  Coe  and  Township 
of  Pickering  (1865),  24  U.C.R.  439;  and  in  Re  Dillon  and  Village 
of  Cardinal,  10  O.L.R.  at  p.  375.  I have  no  doubt  that  the  fact 
of  persons  voting  who  had  no  right  to  vote  is  an  element  for  the 
consideration  of  the  Court  upon  a motion  to  quash;  it  may  not, 
standing  alone,  be  sufficient,  except  in  a very  extreme  case.  Of 
course  the  sections  relating  to  scrutiny  have  nothing  to  do  with 
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this  feature  of  the  case,  but,  to  my  mind,  it  is  one  of  the  matters 
that  must  be  considered  in  determining  whether  the  voting  “was 
conducted  in  accordance  with  the  principles  laid  down  in  this 
Act:”  see  sec.  204.*  It  is  not  known  how  these  votes  went,  al- 
though it  appears  that  some  at  least  who  had  no  votes  not  only 
voted  but  were  very  energetically  supporting  the  by-law,  so  it  is 
not  possible  to  say  that  they  should  not  be  deducted  from  the  160 
left,  thus  r ducing  the  majority  to  below  60.  It  seems  to  me, 
however,  that  this  motion  should  not  be  disposed  of  as  to  the  point 
under  considerat  on  upon  the  ground  of  speculating  in  figures. 
The  passing  of  this  by-law  by  the  council  is  one  very  materially 
affecting  the  people  of  Owen  Sound,  and  it  should  go  befo  e the 
electors  for  their  sanction  in  a manner  perfectly  fair  to  the  interests 
of  both  sides;  let  any  amoun  of  argument  and  appeal  to  reason 
be  advanced  by  the  opposing  factions,  and  upon  a fair  vote  let 
the  result  stand. 

Section  204  makes  the  widest  possible  provision  for  non-inter- 
ference by  the  Courts  for  non-compliance  with  the  provisions  of 
the  Act  as  to  taking  the  poll  or  counting  the  votes,  or  by  reason 
of  any  irregularity,  if  it  appears  that  the  election  was  conducted 
in  accordance  with  the  principles  of  the  Act,  and  that  the  mistake 
or  irregularity  did  not  affect  the  result.  Is  an  election  conducted 
in  accordance  with  the  principles  of  the  Act  when,  let  it  be  by  ever 
so  innocent  a mistake,  a large  class  of  the  electorate,  and  very 
possibly  those,  from  a property  point  of  view,  the  most  interested 
in  the  vote,  have  practically  a threat  of  prosecution  pointed  at 
them  if  they  exercise  their  franchise?  I think  not.  To  my  mind, 
it  is  utterly  opposed  to  everything  that  is  fair,  and  is  not  at  all 
in  accordance  with  the  principles  of  the  Act.  Then  how  can  it 
be  said  that  this  did  not  affect  the  result,  even  regarding  it  as  a 
mistake  or  irregularity?  It  was  done  for  some  object;  the  statute 
did  not  require  it;  it  is  not  unfair  to  assume  that  it  was  intended 


* No  election  shall  be  declared  invalid  by  reason  of  a non-compliance 
with  the  provisions  of  this  Act  as  to  the  taking  of  the  poll  or  the  counting  of 
the  votes,  or  by  reason  of  any  mistake  in  the  use  of  the  forms  contained  in 
the  schedules  to  this  Act,  or  by  reason  of  any  irregularity,  if  it  appears  to  the 
tribunal  having  cognizance  of  the  question  that  the  election  was  conducted 
in  accordance  with  the  principles  laid  down  in  this  Act,  and  that  such  non- 
compliance,  mistake  or  irregularity  did  not  affect  the  result  of  the  election. 
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to  affect  the  result;  who  can  say  what  the  result  would  have  been 
had  it  been  known  beforehand  by  this  class  of  voters  that  they  could 
poll  among  themselves  alone  316  more  votes?  I think  it  did  affect 
the  result. 

I do  not  think,  however,  that  sec.  204  can  be  invoked  in  favour 
of  the  by-law,  as  I do  not  think  this  is  the  sort  of  mistake  or  irregu- 
larity that  that  section  is  directed  at.  The  free  exercise  of  the 
franchise  by  the  voter  is  the  corner-stone  of  the  election  law,  and 
I do  not  think  the  class  of  electors  intended  to  be  affected  by  this 
notice  were  left  free  to  vote  as  they  had  the  right  to  do.  It  is 
shewn  that  the  instructions  to  the  deputies  were  carried  out  and 
ballots  refused  to  them  in  wards  where  they  had  the  right,  as  I 
think,  to  vote,  and  I think  this  first  objection  standing  alone  is 
fatal  to  the  by-law. 

The  next  serious  point  in  the  matter  is  the  alleged  confusion 
that  arose  by  reason  of  the  colour  of  the  ballots  that  were  used  upon 
this  vote.  A by-law  authorizing  the  loan  of  $25,000  to  the  Kennan 
Woodenware  Company  was  being  submitted  to  the  electors  at  the 
same  election,  and  upon  these  two  by-laws  coloured  ballots  were 
used;  for  the  local  option  by-law  a bright  red  ballot,  and  for  the 
Kennan  by-law  a pinkish  red.  Frederick  W.  Lyons,  who  was  a 
scrutineer  in  division  No.  8,  Centre  ward,  and  11,  Bay  ward,  says 
that  during  the  day  at  his  booth  voters  had  a great  deal  of  difficulty 
in  distinguishing  between  these  ballots,  and  that  they  frequently 
returned  to  the  deputy  returning  officer  to  have  pointed  out  to 
them  which  was  the  local  option  and  which  the  Kennan  by-law, 
and  that  he  believes  some  voted  for  the  local  option  by-law  be- 
lieving that  they  were  voting  for  the  Kennan  by-law.  Joseph 
P.  Raven,  a banker,  says  that  while  he  was  present  at  this  same 
poll  a clergyman,  who  had  stated  his  intention  of  voting  for  the 
Kennan  by-law  and  against  the  local  option  by-law,  voted  for  the 
latter  by-law,  mistaking  the  ballot  used,  and  that  it  was  not  until 
he  was  returning  his  ballot  to  the  deputy  that  he  discovered  his 
mistake,  whereupon  he  spoiled  his  ballot  and  received  a new  one. 
Mr.  Raven  further  states  that  from  what  was  stated  by  several 
voters  at  the  poll,  and  from  the  difficulty  he  himself  had  in  dis- 
tinguishing the  ballots  used  from  their  similarity  in  size,  colour, 
and  the  printed  matter,  be  believes  several  persons  at  this  poll 
voted  for  local  option  who  intended  to  vote  against  it.  Nelson 
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Lefflar  was  the  deputy  at  this  poll,  and  makes  an  affidavit  in  which 
he  states  that  “in  two  or  three  instances  I was  asked  which  was 
the  lo’cal  option  by-law,  and  in  two  or  three  instances  which  was  the 
Kennan  by-law,  but  this  only  occurred  at  the  time  I was  handing 
out  the  ballots,  and  before  the  parties  had  an  opportunity  of  reading 
what  was  written  thereon,  and  arose,  I understood,  from  the  un- 
usual number  of  ballots  and  large  number  of  candidates.  In  no 
instance,  to  the  best  of  my  recollection,  did  any  voter  return  from 
the  polling  compartment  to  ask  me  for  such  information  or  any- 
thing in  relation  thereto.”  He  does  not  notice  the  affidavit  made 
by  Mr.  Raven.  Many  affidavits  are  filed  stating  that  the  various 
deponents  heard  of  no  confusion  owing  to  the  similarity  of  these 
ballots.  I am  of  opinion  that,  owing  to  their  similarity  in  colour, 
in  size  and  form  almost  identical,  the  very  greatest  confusion  was 
likely  to  arise  and  did  arise.  It  is  true  that  errors  were  just  as 
likely  to  cut  one  way  as  the  other,  and  the  friends  of  the  by-law 
were  as  likely  to  lose  as  to  gain  by  reason  of  mistakes  of  voters, 
but  this  is  no  answer  to  the  objection.  Voters  should  not  be 
subjected  to  this  sort  of  confusion.  There  is  no  reason  why  these 
ballots  should  have  been  in  such  form,  colour,  and  size  as  to  open 
the  door  to  error,  and  if  a clergyman  and  banker  found  difficulty, 
and  the  former  actually  fell  into  error,  and  would  have  been  made 
to  vote  in  a way  he  did  not  intend  had  he  not  discovered  the  mistake 
at  the  last  moment,  where  may  this  confusion  not  have  extended 
among  less  intelligent  and  illiterate  voters.  I think,  in  view  of 
the  greatly  reduced  majority  this  by-law  must  be  regarded  as 
having  been  carried  by,  if  the  bad  votes  are  discarded  and  the  votes 
in  different  wards  added,  the  confusion  arising  over  these  ballots 
may  have  affected  the  result. 

The  applicant  complains  of  many  irregularities  connected  with 
this  vote,  and  certainly  very  many  existed.  I do  not  propose 
dealing  with  them  in  detail,  as,  in  my  view,  the  by-law  must  be 
set  aside  upon  the  grounds  already  indicated,  and  most,  if  not  all, 
of  these  irregularities  would  fall  within  sec.  204.  The  clerk  himself 
in  his  examination  for  discovery  says:  “The  voters’  lists  used 

were  all  mixed  up  . . . There  has  been  no  revision  the  last 

two  years  . . . We  had  two  or  three  elections  when  the  lists 

were  used,  and  we  had  to  put  in  a heap  of  things,  and  they  got  all 
mixed  up.  ” 
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The  clerk  entirely  omitted  to  comply  with  the  provisions  of 
secs.  152  and  348  of  the  Consolidated  Municipal  Act  of  1903,  but, 
instead  thereof,  he  seems  to  have  furnished  each  of  the  deputies 
with  a large  printed  volume  entitled  “ Voters’  Lists  of  the  Town  of 
Owen  Sound,”  and  in  the  back  he  wrote  the  following:  “Dec.  26, 
1905.  I solemnly  declare  that  this  is  a true  copy  of  the  last  re- 
vised voters’  list.  Chas.  Gordon,  clerk.” 

Many  irregularities  are  attributable  to  the  carelessness  of  the 
deputy  returning  officers.  One  instance  will  suffice.  James 
Buchan  was  deputy  returning  officer  in  No.  10,  and  Joseph  Millburn, 
poll  clerk.  The  deputy  certified  that  all  the  entries  required  by 
law  to  be  made  had  been  made  in  the  poll  book.  There  were  267 
votes  recorded  at  this  poll,  yet  the  poll  book  does  not  shew  that 
a single  voter  voted  upon  either  of  these  by-laws.  All  the  columns 
provided  in  the  book  for  shewing  the  voters  voting  for  mayor, 
aldermen,  school  trustee,  by-law  1172,  by-law  1178,  plebiscite, 
are  blank.  Many  declarations  that  should  have  been  attached 
to  the  books  filed  upon  this  motion  are  missing,  and  it  is  suggested 
that  they  were  put  in  the  ballot  boxes  instead,  and  were  all  destroyed 
with  the  ballots  on  the  24th  April. 

Very  many  glaring  omissions  and  irregularities  appear  in  con- 
nection with  the  proceedings  upon  this  vote,  leading  to  the  irre- 
sistible conclusion  that  the  election  officials  were  selected  without 
regard  to  fitness,  or  they  exhibited  a lack  of  attention  to  legal  re- 
quirements most  difficult  to  understand.  These  remarks,  of  course, 
do  not  apply  to  all  connected  with  the  election,  but  unfortunately 
to  many  of  them. 

I think  the  by-law  must  be  quashed  with  costs  to  be  paid  by 
the  town  corporation  to  the  applicant. 

The  following  authorities  were  referred  to  upon  the  argument: 
Cartwright  v.  Town  of  Napanee  (1905),  11  O.L.R.  69;  In  re  Pounder 
and  Village  of  Winchester  (1892),  19  A.R.  684;  The  Queen  ex  rel. 
St.  Louis  v.  Reaume  (1895),  26  O.R.  460;  Re  Young  and  Township 
of  Binbrook  (1899),  31  O.R.  108;  In  re  Salter  and  Township  of 
Beckwith,  4 O.L.R.  51;  Re  Pickett  and  Township  of  Wainfleet  (1897), 
28  O.R.  464;  Re  Mace  and  County  of  Frontenac  (1877),  42  U.C.R. 
70;  Re  Dillon  and  Village  of  Cardinal,  10  O.L.R.  371;  Re  Vandyke 
and  Village  of  Grimsby  (1906),  7 O.W.R.  739;  Re  Kelly  and  Town 
of  Toronto  Junction  (1904),  8 O.L.R.  162;  Huson  v.  Township  of 
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South  Norwich  (1893),  21  S.C.R.  669;  Rex  ex  rel.  Tolmie  v. 
Campbell  (1902),  4 O.L.R.  25;  The  Hackney  Case  (1874),  2 O’M. 
& H.  77,  84. 

The  town  corporation  appealed  from  the  order  of  Mabee,  J., 
and  the  appeal  was  heard  by  a Divisional  Court  composed  of  Mu- 
lock,  C.J.  Ex.D.,  Magee  and  Clute,  JJ.,  on  the  19th  and  20th 
October,  1906. 

F.  E.  Hodgins,  K.C.,  and  J . W.  Frost,  for  the  appellants.  The 
expressions  “wards”  and  “polling  subdivisions”  seem  to  be  used 
almost  indifferently  throughout  the  Municipal  Act:  see  secs.  106, 
119,  126,  138,  140,  144.  The  inference  is  that  in  sec.  355  the 
words  “divided  into  wards”  must  be  read  with  regard  to  the 
purpose  of  the  vote,  and  mean  for  the  purpose  of  taking  the  vote 
by  wards:  see  sec.  158.  Section  141  of  the  Liquor  License  Act 
shews  that  the  purpose  of  taking  the  poll  is  to  find  the  result  of 
the  whole,  not  of  ward  voting.  The  reference  to  wards  is  not 
satisfied  by  pointing  to  the  fact  that  there  are  wards — one  might 
as  well  say  that  there  are  subdivisions — but  one  must  look  to  the 
purpose  of  the  vote.  This  is  not  a matter  of  taxation;  it  is  a matter 
which  affects  everybody  in  the  municipality;  and  the  language  of 
the  section  is  inapplicable  when  the  purpose  of  the  vote  is  con- 
sidered. But,  if  the  fact  that  Owen  Sound  is  divided  into  wards 
makes  a difference,  sec.  355  is  confined  in  its  operation  to  the  sec- 
tions beginning  with  353.  See  In  re  Croft  and  Town  of  Peter- 
borough (1890),  17  A.R.  21.  The  earliest  form  of  sec.  355  is  found 
in  55  Viet.  ch.  42,  sec.  309a:  Biggar’s  Municipal  Manual,  p.  119.  It 
is  a personal  franchise  that  is  exercised  here.  As  to  the  effect 
of  the  error  of  the  clerk,  if  it  was  an  error,  in  giving  notice  that 
voting  by  wards  would  not  be  allowed,  see  Rex  ex  rel.  O’Donnell 
v.  Broomfield  (1903),  5 O.L.R.  596;  Re  St.  Thomas  Voters’  Lists 
(1899),  2 Ont.  Elec.  Cas.  154;  Re  Young  and  Township  of  Binbrook, 
31  O.R.  108.  The  onus  is  on  the  applicant:  Re  Gerow  and  Town- 
ship of  Pickering  (1906),  8 O.W.R.  356;  Rex  ex  rel.  Tolmie  v.  Camp- 
bell (1902),  4 O.L.R.  25.  The  votes  of  one  hundred  electors  were 
cut  off  by  Mabee,  J.  But  the  voters’  list  is  final  (sec.  89),  and 
these  were  on  the  list:  R.S.O.  1897,  ch.  7,  sec.  24,  the  Voters’ 
Lists  Act;  The  Queen  ex  rel.  St.  Louis  v.  Reaume,  26  O.R. 
460;  Regina  ex  rel.  McKenzie  v.  Martin  (1897),  28  O.R.  523;  Wilson 
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v.  Manes  (1899),  26  A.R.  398.  Such  an  objection  is  not  open  on 
a motion  of  this  kind;  there  might  have  been  a recount  or  a scrutiny: 
secs.  369-372;  Re  Dillon  and  Village  of  Cardinal,  10  O.L.R.  371, 
375;  Re  St.  Thomas  Voters’  Lists,  2 Ont.  Elec.  Cas.  154.  There  is 
no  provision  in  the  Act  as  to  the  colour  of  ballot  papers,  and  these 
ballot  papers  are  quite  dissimilar.  The  irregularities  in  taking 
the  vote  are  saved  by  sec.  204.  See  secs.  137,  152,  156,  165,  177, 
348,  362,  368;  Re  Young  and  Township  of  Binbrook,  31  O.R.  108; 
In  re  Reubottom  and  United  Counties  of  Northumberland  and  Dur- 
ham (1878),  42  U.C.R.  358;  Re  Pickett  and  Township  of  Wainfleet, 
28  O.R.  464;  Cartwright  v.  Town  of  Napanee,  11  O.L.R.  69. 

J.  Haverson,  K.C.,  and  W.  H.  Wright,  for  Sinclair,  the  re- 
spondent. The  Court  should  be  astute  to  set  aside  a by-law  passed 
in  the  circumstances  existing  here:  In  re  Pounder  and  Village  of 
Winchester.  19  A.R.  at  p.  690.  We  cannot  extract  from  the  Muni- 
cipal Act  the  principle  of  one  man  one  vote,  except  as  regards 
the  election  of  mayor.  It  is  an  arbitrary  rule  which  applies  here — 
reason  does  not  help  us.  My  learned  friends  seek  to  read  into  sec. 
355  words  which  are  not  there.  The  Legislature  might  have  put 
those  words  in,  as  they  did  with  regard  to  elections  to  the  Legis- 
lative Assembly,  but  they  did  not.  By  sec.  141  of  the  Liquor 
License  Act  the  municipal  electors  are  to  approve,  but  the  method 
of  approval  is  to  be  found  in  the  Municipal  Act.  Take  sec.  682,  as 
to  local  improvements;  that  is  one  system— this  is  another.  Big- 
gar's  Municipal  Manual,  p.  361,  shews  why  sec.  355  was  enacted. 
Rex  ex  rel.  Warr  v.  Walsh  (1903),  5 O.L.R.  268,  shews  what  a puzzle 
the  Municipal  Act  is.  As  to  the  clerk's  conduct,  see  Wilson  v. 
Manes,  26  A.R.  398.  He  was  a friend  of  the  by-law;  he  may  have 
been  honest  in  his  opinion,  but  the  effect  was  the  same,  if  the  voters 
were  mproperly  disfranchised.  That  was  the  effect  of  his  notice. 
We  are  not  called  on  to  shew  what  would  have  happened  if  all  who 
were  entitled  to  vote  had  been  permitted  to  do  so.  The  nearest 
case  is  The  Soulanges  Election  Case,  Cholette  v.  Bain  (1885),  10 
S.C.R.  652,  668,  670,  673.  The  result  was  certainly  affected  by 
the  persons  who  were  improperly  allowed  to  vote  and  by  the  irregu- 
larities at  the  polls.  See  The  Hackney  Case,  2 O'M.  & H.  77;  The 
Queen  ex  rel.  St.  Louis  v.  Reaume,  26  O.R.  460;  In  re  Salter  and 
Township  of  Beckwith,  4 O.L.R.  51.  As  to  the  colour  of  the  ballots, 
we  rely  on  the  remarks  of  Mabee,  J. 
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Hodgins,  in  reply,  cited  on  the  main  point  Robertson  v.  Day 
(1879),  5 App.  Cas.  63;  Hodge  v.  The  Queen  (1883),  9 App.  Gas. 
117,  130. 

October  25.  The  judgment  of  the  Court  was  delivered  by 
Mulock,  C.J.: — This  is  an  appeal  from  the  judgment  of  Mabee,  J., 
quashing  a local  option  by-law  of  the  town  of  Owen  Sound,  which 
had  been  submitted  to  vote  on  the  1st  day  of  January,  1906,  when 
1,238  votes  were  cast  in  its  favour  and  762  against  it,  and  it  was 
declared  carried  by  a majority  of  476. 


Various  objections  were  taken  to  its  validity,  one  being  that 
it  had  not  been  duly  approved  of  by  the  electors. 

It  appears  that  Owen  Sound  is  divided  into  four  wards,  and 
that  a number  of  ratepayers  were  each  rated  in  several  wards, 
in  which  they  held  property  qualification,  and  it  was  contended 
in  their  behalf  that  each  one  of  this  class  was  entitled  to  vote  in 
each  ward  in  which  he  was  so  rated.  This  was  refused  them,  and 
one  question  is  whether  such  refusal  can  be  sustained. 

The  Liquor  License  Act,  R.S.O.  1897,  ch.  245,  sec.  141,  enacts 
that  the  council  may  pass  what  is  commonly  known  as  a local 
option  by-law,  provided  that  “before  the  final  passing  thereof 
' it  has  been  duly  approved  of  by  the  electors  of  the  municipality 
in  the  manner  provided  by  the  sections  in  that  behalf  of  the  Muni- 
cipal Act.  ” 

The  only  provision  in  the  Consolidated  Municipal  Act,  1903, 
entitling  a ratepayer  to  vote  in  more  than  one  ward  in  respect  of 
a by-law  is  contained  in  sec.  355.  That  section  is  as  follows: 
“355.  Where  a municipality  is  divided  into  wards,  each  ratepayer 
shall  be  so  entitled  to  vote  in  each  ward  in  which  he  has  the  quali- 
fication necessary  to  entitle  him  to  vote  on  the  by-law.  ” 

The  petitioner  contends  that  this  section  applies  to  voting  on 
the  local  option  by-law  in  question,  but  the  history  of  the  section, 
including  its  context,  does  not,  I think,  support  this  contention. 
Tracing  it  backwards,  the  reference  to  enactments  shews  that  the 
section  had  its  origin  in  the  Municipal  Amendment  Act,  1892, 
sec.  17  of  which  enacts  as  follows:  “The  following  is  added  to  the 
Municipal  Act  as  section  309a:  ‘Where  a municipality  is  divided 
into  wards  such  ratepayer  shall  be  so  entitled  to  vote  in  each  ward 


XII.] 


ONTARIO  LAW  REPORTS. 


499 


in  which  he  has  the  qualification  to  entitle  him  to  vote  on  such  by- 
laws.’” 

Sections  308-9,  immediately  preceding  this  added  section,  deal 
with  by-laws  creating  debts  payable  at  a future  date,  and  declare 
what  shall  be  the  qualification  of  a ratepayer  to  entitle  him  to  vote 
thereon  Then  follows  the  added  section,  which  declares  that 
“such”  ratepayer,  that  is,  the  ratepayer  of  the  kind  mentioned 
in  sec.  308  or  309,  may  vote  in  each  ward  in  which  he  has  the  quali- 
fication to  entitle  him  to  vote  “on  such  by-laws,”  that  is,  on  such 
by-laws  as  are  referred  to  in  secs.  308-9.  and  which  In  re  Croft 
and  Town  of  Peterborough,  17  A.R.  21,  were  held  to  be  limited  to 
by-laws  creating  debts. 

Again,  sec.  309a  says,  “each  ratepayer  shall  be  so  entitled  to 
vote.”  The  word  “so”  clearly  refers  to  some  preceding  provision 
entitling  a ratepayer  to  vote,  and  this  is  found  in  secs.  308-9,  each 
declaring  that  “every  ratepayer  . . . shall  be  entitled  to  vote 

on  any  by-law  requiring  the  assent  of  the  electors,  who,”  etc. 
The  use  here  of  the  word  “so”  shews  that  the  reference  is  to  the 
kind  of  ratepayer  thus  described  in  secs.  308-9,  namely,  a ratepayer 
who  is  entitled  to  vote  on  a by-law  creating  a debt. 

Section  309a  being  thus  by  its  express  language  made  applicable 
only  to  by-laws  of  the  kind  referred  to  in  secs.  308-9,  that  is,  to 
by-laws  creating  debts,  it  is  unnecessary  as  an  aid  towards  ascer- 
taining its  meaning  to  seek  for  the  reason  for  such  legislation. 
The  reason  itself,  however,  seems  quite  manifest.  But  for  the 
added  section  a qualified  ratepayer  was  entitled  to  only  one  vote, 
no  matter  to  what  extent  the  burdens  of  taxation  created  by  the 
by-law  should  fall  upon  him  or  his  property.  The  added  section, 
in  a somewhat  crude  fashion  doubtless,  sought  to  correct  this  ap- 
parent injustice  by  allowing  a ratepayer  a vote  in  each  ward  in 
which  he  had  the  required  property  qualification. 

If  sec.  309a  had  remained  unchanged,  it  is  clear  that  it  would 
not  have  applied  to  a local  option  by-law,  it  not  being  a by-law 
creating  a debt.  But  the  language  of  the  section  was  changed 
by  the  consolidation  of  1897,  the  commissioners  having  struck  out 
the  word  “such”  before  “ratepayer,”  and  substituted  therefor 
the  word  “each,”  and  also  having  struck  out  the  words  “on  such 
by-laws,”  and  substituted  therefor  the  words  “on  the  by-law.” 

The  section  thus  changed  reads  as  follows:  “Where  a muni- 
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cipality  is  divided  into  wards;  each  ratepayer  shall  be  so  entitled 
to  vote  in  each  ward  in  which  he  has  the  qualification  necessary 
to  entitle  him  to  vote  on  the  by-law;”  and,  so  changed,  it  appears 
as  sec.  355  in  R.S.O.  1897,  and  also  as  sec.  355  in  the  Consolidated 
Municipal  Act,  1903,  which  is  the  Act  now  in  force. 

The  substitution  of  the  words  “on  the  by-law”  for  the  words 
“on  such  by-laws”  does  not,  I think,  remove  the  restriction  of  the 
original  wording.  “On  the  by-law”  is  not  synonymous  with  “on 
a by-law”  or  “on  any  by-law,”  but  is  restrictive,  confining  the 
right  so  to  vote  to  some  particular  by-law.  What  by-law?  Mani- 
festly the  by-law  referred  to  in  the  preceding  sections  for  creating 
a debt. 

The  verbal  changes  to  the  section,  made,  in  the  first  instance, 
by  the  commissioners,  do  not,  I think,  enlarge  its  scope.  More- 
over, for  the  reason  above  set  forth,  the  words  “each  ratepayer 
shall  be  so  entitled  to  vote”  appear  to  me  to  expressly  confine  the 
application  of  the  substituted  section  as  found  in  the  Revised 
Statutes  of  1897  to  the  class  of  by-law  referred  to  in  the  two  im- 
mediately preceding  sections,  that  is,  a by-law  creating  a debt. 
Further,  in  interpreting  the  work  of  the  commissioners  in  preparing 
the  consolidation  of  the  statutes,  it  must  be  assumed  that  they  did 
not  intend  to  change  the  law.  To  give  to  sec.  355  the  meaning 
contended  for  by  the  petitioner  would  be  to  determine  that  the 
commissioners  had  extended  to  all  classes  of  by-laws  a system  of 
voting  which  until  then  was  limited  to  but  one  class. 

The  Legislature  in  passing  the  Consolidated  Municipal  Act  of 
1903  re-enacted  without  change  sec.  355  of  R.S.O.  1897,  and  there- 
fore its  meaning  remained  unchanged.  For  these  reasons  I am 
of  opinion  that  in  voting  on  the  by-law  in  question  no  elector  was 
entitled  to  more  than  one  vote,  and  the  objection  based  on  the 
contrary  view  must  fail. 

The  following  further  objections  in  respect  of  the  validity  of 
the  by-law  are  taken  by  the  petitioner: — 

“ (a)  The  clerk  of  the  said  town  did  not  prepare  nor  certify 
to  the  voters'  list  furnished  to  the  several  deputy  returning  officers 
as  required  by  secs.  152  and  348  of  the  Consolidated  Municipal 
Act,  1903. 

“(b)  No  copy  of  the  defaulters'  list  certified  by  the  treasurer 
or  collector,  pursuant  to  sec.  137  of  the  Consolidated  Municipal 
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Act,  1903,  was  delivered  by  the  clerk  to  the  several  deputy  returning 
officers,  as  required  by  sec.  152  of  the  said  Act. 

“ (c)  The  town  clerk  did  not  deliver  or  cause  to  be  delivered 
to  the  several  deputy  returning  officers  at  the  said  voting  or  election 
the  certificates  prescribed  by  sec.  156  of  the  Consolidated  Muni- 
cipal Act,  1903. 

“ (d)  The  several  deputy  returning  officers,  poll  clerks,  and  agents 
who  attended  at  the  taking  of  the  poll  did  not  take  the  statutory 
declaration  of  secrecy  prescribed  by  sec.  368  of  the  Consolidated 
Municipal  Act,  1903. 

“ (e)  The  several  deputy  returning  officers  and  poll  clerks  at 
said  voting  or  election  did  not  record  the  names  of  the  voters, 
their  qualifications  and  residence,  in  the  manner  prescribed  by 
sec.  165  of  the  Consolidated  Municipal  Act,  1903,  and  did  not 
otherwise  observe  the  provisions  of  said  section. 

“ (f)  The  several  deputy  returning  officers  did  not  certify  as  to 
the  number  of  persons  who  voted  at  the  respective  polling  places 
in  the  manner  prescribed  by  secs.  177  and  362  of  the  Consolidated 
Municipal  Act,  1903. 

“ (g)  The  several  deputy  returning  officers  at  said  voting  or 
election  did  not  make  and  subscribe  the  declaration  required  by 
sub-sec.  2 of  sec.  177,  and  by  sec.  362,  of  the  Consolidated  Municipal 
Act,  1903. 

“ (h)  Persons  other  than  voters  were  allowed  to  enter  the  polling 
compartments  or  polling  places  and  to  interfere  with  voters  in  the 
marking  of  their  ballots,  contrary  to  the  provisions  of  the  said 
Act. 

“ (i)  The  voters’  lists  used  at  said  election  or  voting  were  not 
prepared  or  used  in  the  manner  prescribed  by  the  Consolidated 
Municipal  Act,  1903,  and  the  Voters’  Lists  Act. 

“ (j)  That  the  by-law  was  not  published  in  the  manner  provided 
by  sec.  338  of  the  Consolidated  Municipal  Act,  1903. 

“ (k)  The  clerk  of  the  said  town  did  not  deliver  to  the  different 
deputy  returning  officers  the  directions  to  voters  prescribed  by 
secs.  146,  147,  and  352  of  the  said  Act. 

“4.  That  at  the  said  voting  or  election  a large  number  of  per- 
sons voted  upon  the  said  by-law  who  were  not  legally  entitled 
to  vote  thereon  and  who  were  disqualified  from  voting. 

“ 5.  That  the  said  voting  or  election  was  not  regularly  conducted, 
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in  that  the  ballots  used  thereat  were  similar  in  form  and  description 
to  the  ballots  used  in  connection  with  another  by-law,  No.  1178, 
then  being  voted  upon,  whereby  the  voters  were  confused  or  misled.  ” 

The  matters  complained  of  in  the  above  quoted  objections 
lettered  a,  b,  c,  d,  e,  f,  g,  h,  i,  and  k,  have  to  do  with  the  machinery 
in  connection  with  an  election  under  the  Act.  The  formalities 
said  to  have  not  been  complied  with  are  not  such  as  are  required 
by  the  statute,  in  express  words,  to  be  observed,  as  a condition 
precedent  to  the  right  to  pass  the  by-law,  but  come  within  the 
curative  provisions  of  sec.  204  of  the  Municipal  Act. 

The  meaning  of  that  section  has  received  judicial  interpretation 
on  several  occasions. 

In  In  re  Huson  and  Township  of  South  Norwich,  49  A.R.  343, 
at  p.  350,  Hagarty,  C.J.,  says:  “ The  Courts  . . . have  striven 

to  avoid  undue  strictness  in  the  insistence  of  exact  performance  of 
statutable  formalities,  where  they  could  see  that  the  objection  did 
not  reach  either  to  the  clear  omission  of  some  condition  precedent 
required  to  be  performed ; — where  a mistake  had  been  made  in 
perfect  good  faith  and  with  an  honest  purpose  of  obeying  the  law, 
although  unintentionally  deviating  from  its  strict  formal  observ- 
ance— where  the  objection  was  wholly  technical  and  nothing  had 
occurred  to  create  a suspicion  of  unfair  dealing,  and  there  was  no  j 
reason  whatever  to  believe  that  the  result  of  the  whole  proceedings  i 
had  been  affected.  ” 

Again,  in  In  re  Young  and  Township  of  Binbrook,  31  O.R.  108, 
at  p.  Ill,  Street,  J.,  in  delivering  the  judgment  of  a Divisional 
Court,  says:  “I  think  as  a general  rule  that  an  election  should  be 
held  to  have  been  conducted  in  accordance  with  the  principles 
laid  down  in  the  Act,  when  the  directions  of  the  Act  have  not  been 
intentionally  violated,  and  when  there  is  no  ground  for  believing 
that  the  unintentional  violation  of  them  has  affected  the  result.” 
Woodward  v.  Sarsons  (1875),  L.R.  10  C.P.  733,  is  to  the  same  effect. 

In  the  present  case  there  is  nothing  to  shew  or  even  to  suggest 
any  intentional  violation  of  the  directions  of  the  Act.  Nor  is  there 
any  feason  for  believing  that  any  disregard  of  the  statutable  for- 
malities called  for  by  the  Act  affected  the  result.  There  is  no 
evidence  to  shew  that  a single  elector  was  prevented  from  recording 
his  vote  or  that  the  return  was  not  made  in  strict  accordance  with  j 
the  voting. 
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Every  elector  appears  to  have  had  the  free  and  fair  opportunity 
of  voting  for  or  against  the  by-law,  and  out  of  the  total  number 
of  2,000  votes  cast,  there  was  a majority  of  476  in  its  favour.  It, 
therefore,  seems  to  me  that  the  election  was  conducted  in  accordance 
with  the  principles  laid  down  in  the  Act,  and  that  the  curative 
provisions  of  sec.  204  may  be  properly  applied  in  respect  of  the 
matters  referred  to  in  the  objections  lettered  a,  b,  c,  d,  e,  f,  g,  h,  i, 
k,  and  they  are  therefore  overruled. 

As  to  objection  j,  that  the  by-law  was  not  published  in  the 
manner  provided  by  sec.  338  of  the  Act,  the  petitioner  offered  no 
proof  in  support  of  this  objection,  whilst  the  clerk  of  the  municipality 
swore  that  it  was  published  as  required  by  law.  This  objection, 
therefore,  is  overruled. 

As  to  objection  No.  4,  that  a large  number  of  persons  voted 
upon  the  by-law  who  were  not  legally  entitled  to  vote  thereon, 
and  who  were  disqualified  from  voting,  it  is  said  that  100  of  such 
persons  were  allowed  to  vote. 

Conceding  the  full  force  of  such  an  objection,  it  should  not,  I 
think,  be  allowed  to  defeat  the  by-law.  For,  even  taking  the  alleged 
100  illegal  votes  from  the  majority  cast  in  favour  of  the  by-law, 
there  would  still  remain  a clear  majority  of  376  in  its  favour.  It 
may  also  be  observed,  by  reference  to  the  affidavits  in  support 
of  the  objection,  that  there  is  no  evidence  to  prove  want  of  quali- 
fication on  the  part  of  at  least  75  of  the  100.  The  petitioner  has 
assumed  that  a person  is  not  a qualified  elector  unless  at  the  time 
of  voting  he  is  possessed  of  the  identical  qualification  assigned  to 
him  in  the  voters’  list  or  assessment  roll,  and  he  has  confined  his 
evidence  to  endeavouring  to  prove  that  these  persons  did  not 
possess  the  qualifications  credited  to  them  by  the  assessment  roll, 
whereas  a person  may  be  possessed  of  other  sufficient  qualification 
than  that  mentioned  in  the  roll,  and  in  that  event  would  be  entitled 
to  vote,  notwithstanding  that  he  may  not  possess  the  particular 
qualification  credited  to  him.  For  all  that  appears,  over  75  of 
the  persons  whose  votes  are  objected  to.  may  be  qualified  voters, 
and  the  petitioner  has  failed  to  discharge  the  onus  which  was  upon 
him  to  prove  want  of  qualification;  but,  even  if  none  of  the  whole 
100  were  qualified,  it  is  not  shewn  that  their  being  allowed  to  vote 
was  the  result  of  any  evil  intent,  and  the  proper  mode  in  this  case 
of  correcting  such  an  error  would  be  by  deducting  the  number  of 
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illegal  votes  from  the  majority.  Such  a deduction  would  not 
affect  the  result  of  the  election.  This  objection  must,  therefore, 
be  overruled. 

As  to  the  last  objection,  No.  5,  that  the  voting  was  not  regu- 
larly conducted,  in  that  the  ballots  used  thereat  were  similar  in 
form  and  description  to  the  ballots  used  in  connection  with  another 
by-law  then  being  voted  upon,  whereby  the  voters  were  confused 
or  misled,  it  appears  that  at  the  time  of  the  voting  on  the  by-law 
in  question  another  by-law  was  also  being  submitted  to  the  electors, 
being  a by-law  to  authorize  a loan  of  a sum  of  money  to  a manu- 
facturing company,  and  it  is  contended  that  the  ballots  in  each 
case  were  so  similar  as  to  lead  to  confusion.  There  is  nothing  in 
the  Act  prescribing  any  duty  as  to  the  colour  ot'  ballot  papers. 
The  ballot  paper  for  the  local  option  by-law  was  scarlet;  that  for 
the  other  by-law  a pink,  the  difference  in  colour  when  they  are 
side  by  side  being  most  noticeable.  The  local  option  by-law  has 
printed  on  its  face  in  long  primer  type  the  following  words. 
“Voting  on  by-law  No.  1172  of  the  town  of  Owen  Sound.  A 
by-law  to  prohibit  the  sale  of  liquor  by  retail  in  the  municipality 
of  the  town  of  Owen  Sound,  submitted  to  the  council  of  the  town 
of  Owen  Sound  November  13th,  1905.”  Whilst  the  other  ballot 
paper  has  printed  on  its  face  also  in  long  primer  type  the  following 
words:  “Voting  on  by-law  No.  1178.  A by-law  to  authorize  a 
loan  of  $25,000  to  the  Kennan  Woodenware  Manufacturing  Com- 
pany, Limited,  upon  mortgage,  and  to  authorize  the  issue  of  de- 
bentures to  raise  said  loan,  to  fix  the  assessment  for  ten  years,  and 
to  confirm  a certain  agreement  between  said  company  and  the 
corporation.  Submitted  to  the  council  of  the  town  of  Owen  Sound 
December  6th,  1905.  ” 

It  appears  to  me  that  no  person  of  ordinary  intelligence,  ex- 
ercising ordinary  care,  could  mistake  one  ballot  paper  for  the  other. 
It  is  the  duty  of  the  voter  before  marking  his  ballot  to  read  it, 
and  I am  unable  to  understand  how  the  municipality  could  have 
made  it  easier  for  the  voter  to  distinguish  between  the  two  ballots 
in  question,  and,  therefore,  as  regards  the  ballot  used  on  this  oc- 
casion, I think  it  meets  all  the  requirements  of  the  Act.  This 
objection  is  therefore  overruled. 

As  we  are  of  opinion  that  the  voting  was  conducted  in  accord- 
ance with  the  principles  of  the  Act,  and  that  no  disregard  of  statut- 
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able  formalities  affected  the  result,  this  appeal  should  be  allowed 
with  costs  and  the  original  application  dismissed  with  costs. 

E.  B.  B. 
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[ANGLIN,  J.] 

Lees  v.  The  Toronto  and  Niagara  Power  Company.  1906 


Company — Expropriation — Incorporation  of  Provisions  of  Railway  Act  as  to 
Sufficiency  of  Notice — Immediate  Possession — 3 Edw.  VII.  ch.  58  (D.) 

The  defendants  had,  under  their  special  Act,  power  to  acquire  “any  privilege 
or  easement  required  by  the  company  . . . over  and  along  any  land, 

without  the  necessity  of  acquiring  a title  in  fee  simple  thereto”;  and  the 
Act  defined  “land”  as  including  any  such  privilege  or  easement,  etc.  In 
giving  notice  of  expropriation  the  defendants  did  not  state  whether  it  was 
the  fee  simple,  or  merely  some  easement  or  privilege  over  the  land  which 
they  sought  to  acquire,  but  only  that  they  proposed  to  acquire  the  land 
“to  the  extent  required  for  the  corporate  purposes  of  the  company”: — 
Held,  that  such  notice  was  too  uncertain  a foundation  for  expropriation  pro- 
ceedings, and  the  defendants  were  not  entitled  to  a warrant  tor  immediate 
possession  under  sec.  170  of  the  Railway  Act  of  1903,  3 Edw.  VII.  ch.  58  (D.). 


This  was  a motion  by  the  defendants  to  dissolve  an  injunction 
restraining  them  from  entering  upon  lands  and  premises  of 
the  plaintiffs,  on  the  ground  that  the  provisions  of  the  Railway 
Act  of  1903,  3 Edw.  VII.,  ch.  58  (D.),  relating  to  expropriation  of 
lands,  had  not  been  complied  with. 

The  motion  was  argued  before  Anglin,  J.,  in  Weekly  Court,  on 
September  6th,  1906. 

R.  B.  Henderson,  for  the  defendants,  contended  the  notice  of 
expropriation  given  was  sufficiently  specific  and  the  other  proceed- 
ings regular  under  the  provisions  of  the  Railway  Act,  1903,  and 
that  that  was  the  Act  governing  the  matter:  R.S.C.  1886  ch.  1,  sec. 
7,  sub-sec.  51;  Davidson  v.  Toronto  and  Niagara  Power  Co.,  per 
Falconbridge,  C.J.K.B.,  January  17,  1906,  not  reported ; that 
in  any  event  it  was  in  the  discretion  of  the  Court  to  grant  the  relief 
asked:  Hendrie  v.  Toronto,  Hamilton  and  Buffalo  R.W.  Co.  (1895), 
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26  O.R.  667,  27  O.R.  46;  followed  in  Maclean  v.  James  Bay  R.W. 
Co.,  Street,  J.,  February  20,  1905,  not  reported. 

R.  McKay,  for  the  plaintiffs,  contended  that  under  the  de- 
fendants’ Act  of  incorporation,  2 Edw.  VII.  ch.  107  (D.),  the 
provisions  of  the  Dominion  Railway  Act,  1903,  did  not  apply,  as 
specific  sections  of  the  Railway  Act,  1888,  51  Viet.  ch.  29  (D.), 
in  force  at  the  time  of  the  passing  of  2 Edw.  VII.  ch.  107  (D.), 
were  incorporated,  and  that  the  filing  of  the  plans  and  expropria- 
tion proceedings  generally  should  have  been  taken  under  the  Act 
of  1888,  and  not  under  the  Act  of  1903;  and  that  the  notice  of 
expropriation  was  not  sufficiently  definite,  as  it  did  not  give  notice 
that  the  lands  were  to  be  taken  in  fee  simple. 


September  8.  Anglin,  J. : — Motion  to  dissolve  an  injunction  re- 
straining defendants  from  entering  upon  lands  and  premises  of 
the  plaintiffs.  This  injunction  was  originally  granted  because 
of  defects  in  expropriation  proceedings  instituted  by  the  defend- 
ants. They  now  allege  that  by  fresh  proceedings  they  have  cured 
these  defects,  and  they  claim  to  be  entitled  to  a warrant  for  im- 
mediate possession,  under  sec.  170  of  the  Railway  Act  of  1903, 
3 Edw.  VII.  ch.  58  (D.). 

When  the  present  motion  was  launched  it  seems  clear  that  the 
defendants  were  not  in  a position  to  sustain  it.  They  have  since 
filed  plans  and  given  the  requisite  notice  by  newspaper  advertise- 
ments, under  sec.  152  of  the  Railway  Act,  as  is  shewn  by  material 
filed  by  leave  upon  the  argument. 

The  learned  Chief  Justice  of  the  King’s  Bench  has  held  in 
Davidson  v.  Toronto  and  Niagara  Power  Co.  (January  17,  1906), 
that  the  provisions  of  the  Railway  Act  of  1903,  corresponding 
to  the  sections  of  the  Railway  Act  of  1888,  which  are  enumerated 
in  the  special  Act  of  the  defendant  company,  2 Edw.  VII.  (D.), 
ch.  107,  must  now  be  deemed  to  be  incorporated  in  this  special 
Act  in  lieu  of  the  repealed  provisions  of  the  former  Railway  Act. 
This  decision  precludes  any  consideration  of  Mr.  McKay’s  able 
argument  in  support  of  his  contention  that  the  enumerated  sections 
of  the  Railway  Act  of  1888  still  apply  to  the  defendant  company. 

But  Mr.  McKay  objects  to  the  new  notices  of  expropriation 
given  by  the  defendants,  on  the  ground  that  they  do  not  define 
the  interests  in  the  plaintiffs’  lands  which  the  defendants  seek  to 
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acquire.  He  also  contends  that,  the  notices  prescribed  by  sec.  AngIm’ J’ 

171  of  the  Railway  Act  of  1903  not  having  been  given,  the  de-  1906 

fendants  are  riot  entitled  to  warrants  under  sec.  170.  Lees 

While  it  may  be  held,  in  the  case  of  a railway  company  not  Toronto 

enjoying  such  special  powers  as  are  conferred  on  the  defendants  and 

by  sec.  21  of  the  2 Edw.  VII.  ch.  107  (D.),  that  under  a notice  ^PowerA 

for  the  expropriation  of  lands,  without  definition  of  the  interest  Co- 


to  be  taken,  the  owner  should  understand  that  the  acquisition 
of  the  fee  simple  is  intended,  it  by  no  means  follows  that  a like  notice 
given  by  a company  which  has  power  to  acquire  “any  privilege 
or  easement  required  by  the  company  for  constructing  the  works 
authorized  by  this  Act  or  any  portion  thereof  over  and  along  any 
land,  without  the  necessity  of  acquiring  a title  in  fee  simple  thereto,  ” 
and  whose  special  Act  defines  the  word  “land”  as  including  any 
such  privilege  or  easement,  etc.,  is  open  to  no  other  construction. 

The  notices  of  expropriation  given  by  the  defendants  do  not 
state  whether  it  is  the  fee  simple  of  the  plaintiffs’  lands,  or  merely 
some  easement  or  privilege  over  and  along  them,  which  they  seek 
to  acquire.  On  the  contrary,  these  notices  intimate  that  the 
company  proposes  to  acquire  the  lands  described  in  the  notices 
“to  the  extent  required  for  the  corporate  purposes  of  the  company. ” 
It  may  well  be  that  these  purposes  only  require  the  expropriation 
of  the  privilege  or  easement  of  a right  of  way  for  the  poles  and  wires 
of  the  defendant  company,  and  not  the  acquisition  of  the  title 
in  fee  simple. 

In  my  opinion  such  notices  are  too  uncertain  to  serve  as  the 
foundation  for  proceedings  instituted  to  effect  forcible  deprivation 
of  property. 

I do  not  find  either  in  Hendrie  v.  Toronto , Hamilton  and  Buffalo 
R.W.  Co.,  26  O.R.  667,  27  O.R.  46,  or  in  Maclean  v.  The  James 
Bay  R.W.  Co.,  decided  by  Street,  J.,  on  February  20th,  1905,  both 
cited  by  Mr.  Henderson  as  authorities  for  the  granting  of  a warrant 
under  sec.  170  of  the  Railway  Act  without  proof  of  notice  under 
sec.  171,  anything  which  would  countenance  such  a course.  In 
both  these  cases  orders  to  continue  injunctions  were  refused  upon 
terms.  There  is  not,  so  far  as  I can  discover,  in  the  report  of  the 
former  case,  or  in  the  order  in  the  latter  case,  any  suggestion  of 
the  granting  in  invitum  of  a warrant  for  immediate  possession. 
For  my  part,  I entertain  a very  strong  view  that  the  extraordinary 
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power  conferred  by  sec.  170  should  only  be  exercised  upon  proof 
of  strict  compliance  with  the  requirements  of  sec.  171,  and  that  the 
presence  of  the  parties  in  court  to  answer  another  motion  affords 
no  ground  for  dispensing  with  a notice  which  is  made  a condition 
precedent  to  jurisdiction,  and  which,  quite  within  their  rights, 
the  plaintiffs  here  decline  to  waive. 

Not  only  because  the  defendants  were  not  in  a position  to  sustain 
their  motion  when  launched,  but  also  for  the  other  reasons  in- 
dicated, I must  decline  to  dissolve  the  injunction,  and  I dismiss 
the  defendants’  motion  with  costs  to  be  costs  to  the  plaintiffs 
in  any  event  of  this  action. 

A.  H.  F.  L. 


[IN  CHAMBERS.] 

Re  Port  Arthur  and  Rainy  River  Provincial  Election 

(No.  2.) 

Preston  v.  Kennedy.. 

Parliamentary  Elections — Controverted  Election  Petition — Scrutiny — Supple- 
mentary Particulars — General  Rules  20,  24 — Invalid  Votes — Transfer  Cer- 
tificates Obtained  without  Request. 

The  word  “ particulars”  in  Rule  24  of  the  General  Rules  respecting  the  trial 
of  election  petitions  means  particulars  of  “ votes  intended  to  be  objected  to,  ” 
this  being  the  language  in  Rule  20,  and  is  not  confined  to  further  details 
of  particulars  already  given. 

Where  for  the  purpose  of  a scrutiny  the  respondent  had  filed  and  served  par- 
ticulars of  votes  objected  to  by  him,  and  the  scrutiny  had  been  begun  but 
not  completed,  he  was  allowed  (upon  terms)  to  add  new  particulars  of 
other  votes  objected  to. 

Semble,  that  the  votes  of  persons  who  voted  on  transfer  certificates  obtained 
from  the  returning  officer  without  any  personal  or  written  request  were 
invalid. 

Motion  by  the  respondent  to  a petition  under  the  Ontario 
Controverted  Elections  Act  for  an  order  allowing  him  to  add  further 
particulars  of  votes  which  he  intended  to  object  to  upon  a scrutiny 
pending  before  Teetzel,  J.,  by  whom  the  motion  was  heard  in 
Chambers  on  the  11th  October,  1906. 

H.  M.  Mowat,  K.C.,  for  the  respondent. 

I.  F.  Hellmuth,  K.C.,  and  W.  J.  Elliott,  for  the  petitioner. 
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October  15.  Teetzel,  J.: — The  trial  of  the  petition,  other 
than  the  scrutiny,  took  place  in  September,  1905,  and  after  an 
appeal  from  rulings  of  the  trial  Judges  in  regard  to  certain  votes 
which  the  petitioner  objected  to,  the  matter  of  the  scrutiny  came 
before  me  in  July  last  at  Port  Arthur,  and  several  votes  given  for 
the  respondent  were  struck  off,  and  in  the  result  so  far  the  petitioner 
appeared  to  be  in  a majority.  The  parties  not  being  ready  to 
proceed  to  complete  the  scrutiny,  the  further  trial  of  it  has  been 
adjourned  from  time  to  time  until  the  7th  January  next. 

The  respondent  has  already  filed  and  served  particulars  of 
votes  objected  to  by  him. 

The  petitioner  contends  that  I have  no  discretion,  under  Rule 
24  of  the  General  Rules  respecting  the  trial  of  election  petitions, 
to  allow  the  respondent  to  add  new  particulars  of  other  votes 
objected  to,  but  that  the  Rule  aims  simply  at  giving  further  details 
of  particulars  already  served. 

The  Rule  reads  as  follows:  “The  Court  or  a Judge  may  at  any 
time  order  such  further  particulars  as  may  be  necessary  to  prevent 
surprise  and  unnecessary  expense,  and  to  ensure  a fair  and  effectual 
trial,  in  the  same  manner  as  in  ordinary  proceedings  in  the  High 
Court  of  Justice,  and  as  prescribed  by  the  said  Act,  and  upon  such 
terms  as  may  be  ordered.” 

Rule  20  provides  for  the  particulars  being  served  fourteen  days 
before  the  trial. 

In  the  absence  of  precedent,  I am  of  opinion  that  the  Rule  has 
not  the  limited  meaning  urged  by  the  petitioner,  but  that,  for  the 
purposes  of  ensuring  a fair  and  effectual  trial,  the  Court  or  a Judge 
may  allow  either  party  to  serve  further  particulars  in  respect 
of  other  votes  objected  to  than  those  mentioned  in  the  original 
particulars.  I think  the  word  “particulars”  in  Rule  24  must  mean 
particulars  “of  votes  intended  to  be  objected  to,”  this  being  the 
language  in  Rule  20,  and  is  not  confined  to  further  details  of  par- 
ticulars already  given. 

It  was  also  urged  by  the  petitioner  that  certain  votes  objected 
to  in  the  proposed  particulars  were  not  invalid  votes,  assuming  the 
facts  to  be  true  as  stated  in  the  particulars;  that  is  to  say,  those 
that  are  alleged  to  have  voted  on  transfer  certificates  obtained 
from  the  returning  officer,  without  any  personal  or  written  request. 

I am  inclined  to  think  that  while  this  class  of  votes  was  not 
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actually  under  consideration  by  the  Court  of  Appeal,  there  are 
sufficient  dicta  in  the  judgments  of  the  Court  (see  ante  453)  to 
strongly  support  a contention  that  such  votes  are  invalid. 

Without  deciding  that  question  until  the  evidence  is  in,  I am 
of  opinion  that  it  is  not  unreasonable,  for  the  purpose  of  securing 
a fair  and  effectual  trial  of  the  petition,  that  the  respondent  should 
be  allowed  to  serve  the  additional  particulars,  but  I think,  in 
view  of  the  lateness  of  his  motion,  and  that  it  is  an  indulgence 
that  he  is  asking,  that  the  costs  of  the  motion  should  be  costs  in 
the  matter  to  the  petitioner  in  any  event. 

I stated  upon  the  argument  that  should  I come  to  the  con- 
clusion that  the  respondent’s  motion  should  be  granted,  a similar 
privilege  should  be  granted  to  the  petitioner  if  he  desires  to  sup- 
plement his  particulars. 

This  order  is  not  to  prejudice  any  application  the  petitioner 
may  make  at  the  trial  to  have  the  costs  of  the  petition  paid  by 
the  respondent,  should  it  appear  that  only  for  the  added  particulars 
the  respondent  would  have  lost  his  seat. 

[An  appeal  from  this  decision  to  the  Court  of  Appeal  was 
launched,  but  abandoned  before  the  hearing.] 


E.  B.  B. 
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[DIVISIONAL  COURT.] 

In  re  Secord  v.  Mowat.  D.  C. 

1906 

Creditors'  Relief  Act — Filing  Sheriff’s  Certificate — Necessity  of — Affidavit  of  

Claim — Locus  standi — R.S.O.  1897,  ch.  78,  sec.  7.  Oct.  3. 

Where  a prior  creditor  has  filed  a sheriff’s  certificate  under  sec.  7 of  the  Cred- 
itors’ Relief  Act,  R.S.O.  1897,  ch.  78,  it  is  not  necessary  for  subsequent 
creditors  to  do  so. 

Semble,  that  the  provisions  of  sec.  7 as  to  filing  a sheriff’s  certificate  are  direc- 
tory only  and  not  imperative. 

Semble,  also,  that  it  is  not  open  to  another  execution  creditor  to  question  the 
sufficiency  of  an  affidavit  of  claim  where  the  execution  debtor  does  not 
object. 

This  was  a motion  by  way  of  appeal  from  an  order  of  the  junior 
Judge  of  the  county  of  Carleton  made  on  June  30th,  1906,  setting 
aside  the  certificate  under  the  Creditors’  Relief  Act,  R.S.O.  1897, 
ch.  78,  issued  by  the  county  court  clerk  of  the  county  of  Carleton 
to  the  applicant  in  respect  to  a claim  against  Robert  Mowat,  debtor, 
upon  the  grounds,  inter  alia,  that  the  learned  Judge  was  in  error 
in  holding  that  the  provisions  in  sec.  7 of  the  Act,  set  out  in 
the  judgment,  are  imperative  and  not  directory  as  regards  the 
steps  necessary  to  be  taken  by  a claimant ; and  that  the  filing  of  a 
sheriff’s  certificate,  as  directed  in  the  said  section,  by  an  earlier 
claimant,  was  sufficient,  and  it  was  not  necessary  for  this  claimant 
to  file  a further  certificate  by  the  sheriff. 

The  appeal  was  heard  before  Meredith,  C.J.C.P.,  and  Mac- 
Mahon  and  Teetzel,  JJ.,  on  October  3rd,  1903. 

F.  Arnoldi,  K.C.,  for  the  claimant,  contended  that  the  filing 
of  a certificate  by  an  earlier  claimant  was  sufficient  under  the  Act; 
and  that  the  provisions  of  sec.  7 are  directory  merely,  the  object 
being  that  the  court  should  be  informed  that  proceedings  have 
been  commenced:  Con.  Rule  310;  Reynolds  v.  Coleman  (1887), 

36  Ch.D.  453,  458;  Reg.  exrel.  Percy  v.  Worth  (1893),  23  O.R.  688. 

A.  J.  R.  Snow,  for  J.  E.  Caldwell,  a disputing  creditor,  con- 
tended that  the  Act  was  to  be  construed  strictly;  that  the  Act  as 
originally  enacted  had  the  word  “first”,  which  is  omitted  in  the 
present  Act:  43  Viet.  ch.  10,  sec.  7,  sub-sec.  1;  R.S.O.  1897,  ch.  78, 
sec.  7,  sub-sec.  1;  that  the  Act  says  the  claim  must  be  made  as  on 
a specially  endorsed  writ,  which  was  not  done  in  this  case:  R.S.O. 
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1897,  ch.  78,  sec.  7,  and  Form  B.;  that  the  claim  is,  if  not  con- 
tested, to  be  equivalent  to  a judgment,  and  therefore  the  certificate 
on  the  claim  here  was  a nullity,  the  claim  not  being  in  proper  form: 
Ibid.  sec.  9 (2);  McVicar  v.  McLaughlin  (1895),  16  P.R.  450; 
Hogaboom  v.  Hill  (1906),  7 O.W.R.  873. 

October  3.  The  judgment  of  the  Court  was  delivered  by  Mere- 
dith, C.J.:^-We  think  that  this  appeal  must  be  allowed.  The 
policy  of  the  Legislature,  in  enacting  the  Creditors’  Relief  Act, 
was  to  adopt  a short,  speedy  and  inexpensive  method  of  distribut- 
ing the  estate  of  a person  against  whom  an  execution  had  been 
issued,  and  thereby  to  prevent  the  expense  of  a multiplicity  of 
suits  by  other  creditors  to  obtain  judgments  and  executions.  This 
was  done  by  providing  a short  and  inexpensive  method  for  estab- 
lishing a claim,  and  giving  to  the  proceeding  by  which  the  claim 
was  established  the  effect  of  a judgment,  at  all  events,  for  the  pur- 
poses of  distribution. 

The  Act  upon  its  face  shews  that  it  was  intended  that  matters 
of  form  should  not  affect  the  validity  of  proceedings,  and  that 
there  should  be  the  amplest  powers  of  amendment. 

Now,  the  ground  upon  which  the  learned  Judge  has  proceeded 
is  that  the  compliance  with  the  provisions  of  sec.  7 of  the  Act  was 
a condition  precedent,  and  that  the  failure  of  the  creditor  to  file 
the  sheriff’s  certificate  was  fatal  to  the  claim. 

The  execution  creditor  on  April  23rd  filed  his  affidavit  in  due 
form,  proving  his  claim  against  the  execution  debtor.  The  statute 
requires  that,  in  addition  to  that  (sec.  7),  “prior  to  or  simultaneously 
with  the  filing  with  the  clerk  of  the  county  court  of  the  affidavit, 
there  shall  be  filed  with  the  clerk  the  certificate  of  the  sheriff,  or  an 
affidavit,  shewing  that  such  proceedings  have  been  had  against 
the  debtor  as  entitle  the  creditor  to  proceed  under  this  Act.” 
There  is  nothing  in  the  language  of  the  statute  to  indicate,  I 
think,  that  that  is  necessarily  a condition  precedent.  I am  in- 
clined to  think — although  it  is  not  necessary  to  decide  it  now — 
that  it  is  merely  directory.  In  point  of  fact  in  this  case  there 
was  upon  the  files  of  the  court  a certificate  issued  on  April  19th — 
four  days  before — at  the  instance  of  another  execution  creditor. 
That  being  upon  the  files  of  the  court,  it  appears  to  us  that  the 
requirements  of  the  statute,  even  if  the  filing  of  the  certificate  be 
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a condition  precedent,  have  been  satisfied.  There  was,  prior  to 
the  filing  of  the  affidavit,  upon  the  files  of  the  court  the  certificate 
which  the  statute  requires. 

It  would  be  an  idle  thing,  and  not,  we  think,  in  the  contempla- 
tion of  the  Legislature,  that,  if  there  was  filed  by  one  creditor  the 
certificate  which  it  was  the  policy  of  the  Legislature  to  require 
to  be  upon  the  files  of  the  court,  the  useless  form  should  be  gone 
through  by  every  other  execution  creditor,  and  the  expense  incurred 
of  repeating  that  certificate.  I do  not  think  it  is  necessary  to  give 
that  construction  to  the  statute,  and  I decline  to  give  it. 

The  other  point  was  as  to  the  endorsement  and  the  notice  of 
claim. 

The  statute  requires  that  it  shall  be  in  the  form  of  a special 
endorsement  of  the  writ.  Undoubtedly  it  was  defective  in  the 
particulars  which  Mr.  Snow  has  pointed  out.  I do  not  think — 
the  execution  debtor  not  raising  the  objection — that  it  is  open  to 
another  execution  creditor  to  raise  the  question  or  challenge  the 
validity  of  the  judgment.  Section  9 gives  to  him  the  right  to 
contest  the  debt.  In  this  case  there  is  no  doubt  whatever  that 
the  debt  was  past  due  at  the  time  the  affidavit  was  filed.  In  any 
case,  however,  it  was  open  to  the  learned  Judge,  under  the  ample 
powers  of  amendment  which  he  possessed,  to  permit  an  amend- 
ment of  the  special  endorsement,  and  he  having  that  power  the 
same  power  rests  with  us,  and  if  it  were  necessary  we  would  permit 
the  special  endorsement  to  be  amended. 

We  think  the  appeal  must  be  allowed  and  the  order  of  the 
learned  Judge  reversed,  and  the  certificate  of  the  county  court 
clerk  restored. 

Mr.  Snow:  I would  like  to  have  the  rights  of  the  creditor  re- 
served to  contest  the  debt  still. 

The  Chief  Justice:  No,  you  have  contested  it  before  the  Judge, 
and  you  have  chosen  to  stand  upon  the  other  ground  which  we 
think  cannot  be  supported. 
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[DIVISIONAL  COURT.] 

Mahoney  y.  The  Canada  Foundry  Co.,  Limited. 


Procedure — Third  Party  Notice — Multiplicity  of  Actions — Unreasonably  De- 
laying Plaintiff — Con.  Rule  209. 

The  action  was  brought  by  the  personal  representative  of  a person  killed  while 
in  the  defendants’  employ,  as  a conductor  upon  a train  employed  by  them 
in  the  erection  of  a bridge  on  a line  of  railway  in  course  of  construction. 
The  defendants  averred  that  the  whole  cause  of  the  accident  was  the  sub- 
siding of  the  track,  for  which  they  were  not  responsible,  but  wished  to 
serve  a third  party  notice  on  the  railway  company,  to  which  the  plaintiff 
objected: — 

Held,  that  this  was  not  a proper  case  for  a third  party  notice,  because  (1)  ac- 
cording to  the  defendants  the  accident  was  caused  by  something  for  which 
they  were  not  responsible,  and  so  they  were  not  liable;  (2)  besides  this 
action  there  were  two  other  pending  actions  on  behalf  of  other  workmen, 
and  it  would  be  improper  that  the  third  party  should  be  s.ubject  to  have 
any  damages  for  which  it  was  liable  assessed  piecemeal;  (3)  the  plaintiff 
would  for  reasons  mentioned  in  the  judgment  be  prejudiced  and  unneces- 
sarily delayed  in  this  case  if  the  third  party  notice  were  allowed. 


This  was  an  appeal  by  the  Guelph  & Goderich  Railway  Company, 
who  had  been  added  as  third  party  to  this  action,  from  the  order 
upholding  the  third  party  notice*  served  upon  them  under  the  cir- 
cumstances mentioned  in  the  judgment. 

In  his  statement  of  claim  the  plaintiff,  the  administrator  of 
Timothy  Mahoney,  deceased,  alleged  that  previous  to  January  31st, 
1906,  the  defendants  were  employed  in  the  Guelph  & Goderich 
branch  of  the  Canadian  Pacific  R.W.  Co.,  then  in  process  of  con- 
struction, to  erect  a steel  bridge  over  the  Grand  River  at  Montrose, 
where  the  railway  crossed  it,  and  that  for  this  purpose  a derrick 
car  attached  to  a ballast  car  loaded  with  steel  rails  for  ballast 
and  an  engine  were  being  operated  by  the  defendants  on  a tem- 
porary track  laid  at  the  east  approach  to  the  bridge;  that  on  the 
above  date  the  defendants  were  in  the  act  of  swinging  a section 
or  span  of  the  bridge  into  position,  when,  owing  to  the  negligence 
of  the  defendants,  the  derrick  car  and  ballast  car  capsized,  a steel 
ballast  rail  falling  from  the  overturned  car,  struck  the  deceased, 

*Con.  Rule  209  : Where  a defendant  claims  to  be  entitled  to  contribution, 
or  indemnity  from  or  any  other  relief  over  against  any  person  not  a party  to 
the  action,  he  may  by  leave  of  the  Court  or  a Judge  issue  a notice  (herein- 
after called  the  third  party  notice)  which  shall  be  sealed  in  the  same  manner 
as  the  writ  of  summons,  and  shall  state  the  nature  and  grounds  of  the 
claim.  . . . 
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and  caused  injuries  from  which  he  died;  and  that  the  defendants’ 
negligence  consisted,  inter  alia,  in  failing  to  provide  efficient  and 
proper  apparatus  and  appliances  for  the  undertaking  above  referred 
to,  and  in  using  an  apparatus  and  appliances  not  suited  (in  certain 
respects  detailed  by  the  plaintiff)  either  to  the  magnitude  of  the 
work  or  to  the  unsafe  condition  of  the  temporary  roadbed. 

By  their  statement  of  defence  the  defendants  alleged  that  under 
their  contract  with  the  railway  company  the  latter  were  to  construct 
and  maintain  the  tracks  of  the  railway  in  proper  condition  for  the 
defendants’  work  up  to  the  intended  site  of  the  bridge  to  be  con- 
structed; and  that  if  the  death  of  the  deceased  was  caused  by 
negligence,  it  was  the  negligence  of  the  railway  company  in  not 
properly  constructing  their  tracks  and  maintaining  them  in  a proper 
state  of  repair;  and  served  the  railway  company  with  a third  party 
notice  on  the  grounds  indicated  in  this  defence. 
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Canada 
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The  appeal  was  argued  on  October  1st,  1906,  before  Meredith, 
C.J.C.P.,  and  MacMahon,  and  Teetzel,  JJ. 

Shirley  Denison,  for  the  railway  company,  contended  that 
unless  it  could  be  shewn  that  substantial  issues  could  be  disposed 
of  now,  his  clients  should  not  be  put  to  the  expense  of  a trial  now, 
and  another  later;  that  of  the  many  allegations  of  negligence 
made  by  the  plaintiff,  only  one  could  make  the  third  party  liable; 
that  the  third  party  would  have  to  face  a verdict  of  a jury  whose 
minds  might  be  affected  by  a number  of  circumstances  extraneous 
to  itself:  Nelson  v.  Empress  Assurance  Corporation,  Limited,  [1905] 
2 K.B.  281;  Holden  v.  Grand  Trunk  R.W.  Co.  (1901),  2 O.L.R. 
421;  Parent  v.  Cook  (1901-2),  ibid.  p.  709,  3 O.L.R.  350;  and  that 
the  Court  ought  not,  in  its  discretion,  to  allow  the  notice  to  stand. 
He  also  referred  to  Wilson  v.  Boulter  (1898),  18  P.R.  107. 

J.  A.  Paterson,  K.C.,  for  the  Canada  Foundry  Co.,  contended 
that  the  third  party  practice  was  little  use  if  not  applicable  here; 
that  the  defendants  said  the  whole  negligence  consisted  in  the 
railway  company  having  their  track  in  such  a condition  that  it 
would  not  carry  a derrick;  that  if  the  jury  had  both  the  defendants 
and  the  railway  company  before  them  they  could  select  which  was 
liable;  that  a second  trial  would  be  saved  by  bringing  both  parties 
into  one  record;  that  if  the  defendants  after  trial  of  the  present 
action  had  to  come  before  a new  jury  in  a fourth  action,  that  jury 
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might  hold  quite  differently  and  refuse  them  indemnity:  Con- 

federation Life  Association  v.  Labatt  (1898),  18  P.R.  266. 

T . M . Phelan,  for  the  plaintiff. 

October  1.  The  judgment  of  the  Court  was  delivered  by 
Meredith,  C.J.: — This  is  an  appeal  by  the  third  party  from  an 
order  of  the  Chancellor  made  on  September  25th  last,  reversing 
an  order  of  the  Master  in  Chambers,  of  June  29th  last,  by  which 
he  set  aside  an  ex  parte  order  giving  leave  to  serve  a third  party 
notice. 

The  action  is  brought  by  the  personal  representative  of  a deceased 
person  who  was  in  the  employment  of  the  defendants  engaged  as 
a conductor  upon  a train-— I suppose  it  may  be  called — which 
was  employed  in  the  erection  of  a bridge  on  the  line  of  the  third 
parties’  railway  then  in  course  of  construction. 

The  plaintiff’s  claim  alleges  various  acts  of  negligence  as'  the 
basis  of  the  action,  but  contains  no  specific  allegation  that  there 
was  any  negligence  on  the  part  of  the  defendants  owing  to  the 
condition  in  which  the  track  upon  which  the  train  was  moving 
was;  and  in  the  affidavits  which  the  defendants  file  for  the  purpose 
of  obtaining  the  leave  they  say  in  terms  that  the  accident  was 
caused  by  the  subsiding  of  the  tracks,  for  which  they  were  in  no 
way  responsible. 

The  learned  Master  thought  that  the  case  was  one  in  which 
it  was  not  proper  that  the  third  party  proceedings  should  be  allowed, 
and,  as  already  indicated,  he  discharged  the  ex  parte  order.  The 
learned  Chancellor,  however,  reversed  that  order,  directed  that 
the  third  party  should  go  to  trial  at  the  present  sittings  at  which 
the  case  is  entered  for  trial,  and  provided  what  in  terms  the  Rules 
provide,  that  the  plaintiff  shall  not  be  prejudiced  or  unnecessarily 
delayed  by  the  third  party  proceedings. 

It  is  somewhat  strange,  and  there  was  no  explanation  given  of 
it,  that  although  the  order  of  the  Master  in  Chambers  setting 
aside  his  ex  parte  order  was  made  on  June  29th,  the  appeal  from 
that  order  was  not  brought  on  to  be  heard  until  late  in  the  month 
of  September.  There  was  nothing,  so  far  as  I am  aware,  to  prevent 
the  appeal  having  been  brought  on  in  vacation  and  the  matter 
then  disposed  of. 


xn.] 


ONTARIO  LAW  REPORTS. 


517 


The  plaintiff,  as  I have  said,  has  set  his  case  down  for  trial, 
and  he  objects  to  the  third  party  proceedings  as  unnecessarily 
delaying  the  trial ; and  the  third  party  appeals  on  the  ground  that 
the  case  is  not  one  for  third  party  notice. 

We  do  not  agree  with  the  argument  of  Mr.  Denison  that  if  the 
case  were  not  complicated  by  the  circumstances  to  which  I shall 
afterwards  refer  it  would  not  be  one  proper  for  the  third  party 
notice. 

In  substance,  so  far  as  the  defendants  are  setting  up  a claim 
against  the  third  party,  it  is  a claim  for  a breach  of  either  an  express 
or  an  implied  warranty  that  the  track  was  unsafe  and  insufficient; 
and  if  that  were  the  sole  cause  of  the  accident  and  the  case  were 
not  complicated  by  other  circumstances,  Confederation  Life  v. 
Labatt  (1898),  18  P.R.  238,  a decision  of  the  Divisional  Court,  is 
a direct  authority  that  such  a case  is  a proper  one  for  third  party 
proceedings.  That  was  an  action  brought  for  the  conversion  of 
goods;  the  defendant  sought  to  bring  in  by  the  third  party  pro- 
ceedings the  person  who  had  sold  him  the  goods,  claiming  relief 
over  founded  upon  either  an  express  or  an  implied  warranty  of 
title  upon  the  sale  of  the  goods;  and  it  was  held  by  Mr.  Justice 
Meredith  in  the  first  instance,  and  afterwards  on  appeal  by  a Di- 
visional Court,  that  it  was  a case  coming  within  the  rule  for  third 
party  proceedings. 

There  is,  however,  in  addition  to  the  circumstance  I shall 
refer  to,  the  fact  that  according  to  the  allegations  of  the  defendants 
the  accident  was  caused  by  the  subsiding  of  the  track;  that  that 
was  not  under  their  control  and  they  are  not  liable.  If  that  be  so, 
the  case  is  not  one  for  third  party  proceedings. 

There  is  not  only  the  action  by  Mahoney,  but  there  are  also 
two  other  actions,  one  by  representatives  of  a workman  who 
was  killed,  and  the  other  by  a workman  who  was  injured  in  the 
same  accident;  and  also  there  may  be  a claim — although  Mr. 
Paterson  indicated  that  that  might  not  be  pressed — by  the 
defendants  for  the  damage  done  to  the  derrick. 

Now,  it  seems  to  me  it  would  be  improper  that  the  third  party 
should  be  subjected  to  have  the  damages  for  which,  if  they  are 
liable  at  all,  they  are  liable  because  of  the  breach  of  their  warranty 
or  undertaking,  or  whatever  it  was,  to  provide  a safe  and  sufficient 
track,  assessed  piecemeal.  If  the  third  party  notice  is  permitted 


D.  C. 
1906 

Mahoney 

v. 

Canada 

Foundry 

Co. 

Meredith,  C.J. 


518 


OJSITARIO  LAW  REPORTS. 


D.C. 

1906 

Mahoney 

v. 

Canada 

Foundry 

Co. 

Meredith,  C.J. 


[VOL. 

to  stand,  there  will  be  an  assessment  of  part  of  the  damages  now; 
then  it  may  be  that,  if  third  party  proceedings  are  taken  in  the  other 
cases,  there  will  be  separate  assessments  there  also;  or  if  third  party 
proceedings  are  not  taken  in  those  cases,  there  would  be  the  necessity 
of  an  action  by  the  defendants  against  the  third  parties  for  the 
damages  which  they  will  claim  to  have  suffered,  if  they  fail  in  the 
actions. 

Looking  at  that  circumstance,  and  having  regard  to  the  terms 
of  the  rule  that  the  plaintiff  is  not  to  be  prejudiced  or  unnecessarily 
delayed,  we  think  the  order  of  the  Chancellor  ought  not  to  stand. 

The  plaintiff,  as  I have  said,  has  his  case  entered  for  trial,  and 
is  ready  to  go  on,  and  if,  according  to  the  practice,  the  result  of  an 
order  letting  in  the  third  party  to  defend  is  to  open  the  pleadings 
and  to  require  a new  notice  of  trial  and  a new  entry  of  the  cause, 
the  result  will  be  that  the  plaintiff  will  be  thrown  over  until  the 
next  sittings  of  the  court  for  the  trial  of  jury  cases. 

In  the  case  of  Confederation  Life  Association  v.  Labatt,  18  P.R. 
238,  266,  Rose,  J.,  held  that  the  effect  of  an  order  giving  the  third 
party  leave  to  defend  was  to  open  the  proceedings,  and  that  he 
was  entitled  to  a new  notice  of  trial.  That  case  has  apparently 
been  recognized  as  laying  down  the  proper  practice  in  that  respect, 
and  therefore  the  result  of  allowing  this  order  to  stand  would  be, 
that  if  upon  the  order  for  directions  the  third  party  was  permitted 
to  defend,  the  plaintiff  would  be  thrown  over  until  the  next 
sittings  of  the  court  for  the  trial  of  actions  with  a jury. 

Upon  principle,  I do  not  see  why  the  third  party  should  not  be 
entitled  to  the  same  notice  of  trial  that  he  would  be  entitled  to  if 
he  were  defendant  to  an  action  brought  by  the  defendant  against 
him.  It  is  practically  a cross-action,  and  it  is  settled  that  there 
is  no  power  in  the  Court  to  abridge  the  time  allowed  for  service  of  a 
notice  of  trial. 

It  would  be  very  desirable  that  the  parties  should  agree  to  be 
bound  by  the  trial  in  this  action  as  to  the  cause  of  the  accident; 
but  we  are  unable  to  force  the  parties  to  agree  to  that,  and  appar- 
ently the  third  parties  are  unwilling  to  agree. 

We  think,  therefore,  it  would  be  unjust  to  the  plaintiff  and  not 
convenient  that  the  third  party  proceeding  should  be  permitted 
to  go  on,  and  the  result  is  that  the  appeal  must  be  allowed 
and  the  order  of  the  Master  in  Chambers  must  be  restored; 
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the  appellants  will  have  their  costs  of  the  appeal  to  the  Chancellor 
and  of  this  appeal  to  be  paid  by  the  defendants,  and  the  costs  of 
the  plaintiff  of  the  two  appeals  will  be  costs  to  him  in  any  event 
of  the  action. 

A.  H.  F.  L. 


[BOYD,  C.] 

Imperial  Bank  of  Canada  v.  Royal  Insurance  Co. 


Fire  Insurance — Breach  of  Statutory  Condition — Subsequent  Insurance — Notice 
— Knowledge  of  Sub-agent — Dismissal  of  Action  on  Policy — Refund  of 
Premium. 

By  a condition  of  a policy  of  fire  insurance  (statutory  condition  No.  8)  the 
insurance  company  were  not  to  be  liable  if  any  subsequent  insurance  were 
effected  unless  and  until  the  company  should  assent  thereto,  etc.  A sub- 
sequent insurance  was  effected  by  the  insured,  and  no  notice  in  writing 
thereof  was  given  nor  any  communication  made  to  the  company  nor  to 
any  agent  having  power  to  receive  such  notice,  and  the  fact  of  the  exist- 
ence of  the  subsequent  insurance  was  not  disclosed  to  the  company  until 
after  the  insured  premises  were  injured  by  fire: — 

Held,  that  the  circumstance  that  the  subsequent  insurance  was  effected  by  a 
sub-agent  of  the  company’s  general  agent,  who  had  also  acted  in  procuring 
the  prior  insurance  with  the  company,  should  not  be  regarded  as  affecting 
the  company  with  constructive  notice  of  the  subsequent  insurance. 

An  action  upon  the  policy  being  dismissed,  the  company  were  ordered  to 
refund  the  last  payment  of  premium,  which  was  received  in  ignorance  that 
the  policy  was  no  longer  in  force. 


Action  upon  a policy  of  fire  insurance.  The  facts  relating  to 
the  defence  raised  are  stated  in  the  judgment. 


The  action  was  tried  before  Boyd,  C.,  without  a jury,  at  Kenora, 
on  the  15th  and  16th  June,  1906. 

J.  A.  M.  Aikins,  K.C.,  for  the  plaintiffs,  referred  to  May  on 
Insurance,  secs.  124,  132,  135,  136;  Porter  on  Insurance,  4th  ed., 
pp.  460,  463,  465;  Rossiter  v.  Trafalgar  Life  Assurance  Association 
(1859),  27  Beav.  377;  Henry  v.  Agricultural  Mutual  Assurance 
Association  (1865),  11  Gr.  125;  Wing  v.  Harvey  (1854),  5 DeG.M. 

G.  265;  McIntyre  v.  East  Williams  Mutual  Fire  Ins.  Co.  (1889), 
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18  O.R.  79,  88;  National  Bolivian  Navigation  Co.  v.  Wilson  (1880), 
5 App.  Cas.  176,  209;  Smith  v.  McGuire  (1858),  3 H.  & N.  554, 
560;  Am.  & Eng.  Encyc.,  2nd  ed.,  vol.  1,  pp.  961,  989;  Anderson 
v.  Supreme  Council  of  the  Order  of  Chosen  Friends  (1892),  135 
N.Y.  107;  Abraham  v.  North  German  Ins.  Co.  (1889),  40  Fed.  R. 
717;  Splents  v.  Lefevre  (1864),  11  L.T.N.S.  114,  117;  Phoenix  Ins. 
Co.  v.  Spiers  (1888),  87  Ky.  285;  Klein  v.  Union  Fire  Ins.  Co. 
(1882),  3 O.R.  234,  262;  Cockburn  v.  British  America  Assurance 
Co.  (1890),  19  O.R.  245;  Manitoba  Assurance  Co.  v.  Whitla  (1903), 
34  S.C.R.  191;  Barnes  v.  Dominion  Grange  Mutual  Fire  Insurance 
Association  (1895),  22  A.R.  68,  71;  Canada  Landed  Credit  Co.  v. 
Canada  Agricultural  Ins.  Co.  (1870),  17  Gr.  418. 

J.  Stewart  T upper,  K.C.,  for  the  defendants,  cited  Billington 
v.  Provincial  Ins.  Co.  (1879),  3 S.C.R.  182;  Shannon  v.  Gore  District 
Mutual  Fire  Ins.  Co.  (1878),  2 A.R.  396;  Hendrickson  v.  Queen 
Ins.  Co.  (1870),  30  U.C.R.  108,  120;  Western  Assurance  Co.  v. 
Doull  (1886),  12  S.C.R.  446. 


June  29.  Boyd,  C.: — The  condition  of  the  contract  of  insur- 
ance, which  is  also  the  statutory  condition  (R.S.O.  1897,  ch.  203, 
sec.  168,  No.  8,  p.  2044),  provides  that  the  company  shall  not  be 
liable  if  any  subsequent  insurance  is  effected  by  any  other  company, 
unless  and  until  the  company  assents  thereto,  etc.  There  was  no 
notice  given  in  writing  of  the  subsequent  insurance,  nor  any  com- 
munication thereof  by  the  insured  to  the  company,  or  to  any  agent 
of  the  company  having  power  in  that  behalf  to  receive  such  notice. 
There  was  in  fact  no  notice  given  to  the  company  in  any  way  that 
such  subsequent  insurance  had  been  made  or  existed  before  the 
loss.  The  attempt  to  fix  constructive  notice  on  the  company, 
through  the  circumstance  that  the  subsequent  insurance  was 
effected  through  one  Cummings,  who  had  also  acted  in  procuring 
the  insurance  with  the  defendants  as  a sub-agent  or  broker  in 
insurance  for  their  recognized  general  agent  at  Winnipeg,  and  that 
because  he,  Cummings,  knew  of  the  amount  of  prior  insurance 
with  the  defendants,  and  was  also  the  person  who  obtained  the 
subsequent  insurance,  therefore  his  common  intermediate  agency 
for  both  companies  should  bring  home  knowledge  of  what  he  had 
done  to  the  head  office  of  the  defendants — is  altogether  too  sweeping 
a conclusion.  It  would  be  a dangerous  development  and  stretch 
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of  the  doctrine  of  agency,  which  would  deserve  to  be  called  de- 
structive rather  than  constructive.  The  cases  cited  by  Mr.  Tupper, 
and  others,  are  all  against  this  attempt  to  control  the  policy  of  the 
company  as  to  the  extent  and  nature  of  the  risk  to  be  assumed  by 
delegation  to  an  unknown  somebody  who  worked  in  secret  as  to 
this  subsequent  insurance,  and  made  no  communication  of  it  to  any 
officer  or  agent  of  the  company.  The  fact  of  its  existence  was 
only  disclosed  to  the  defendants  when  their  adjuster  appeared 
upon  the  ground  after  the  fire,  and  they  at  once  promptly  repudi- 
ated any  liability. 

As  to  authorities,  I would  confine  myself  to  citing  Western 
Assurance  Co.  v.  Doull,  12  S.C.R.  446,  454  {per  Strong,  J.,  particu- 
larly), and  an  application  of  the  same  sound  rule  in  the  Supreme 
Court  of  the  United  States,  Northern  Assurance  Co.  v.  Grand  View 
Building  Association  (1902),  183  U.S.  308,  319. 

The  company  should  make  a refund  of  the  last  payment  of 
premium,  $112.50,  which  was  received  in  ignorance  that  the  policy 
was  no  longer  in  force  by  reason  of  the  subsequent  insurance. 
And  as  to  costs,  the  company  should  get  the  costs  of  action,  less 
costs  incurred  in  the  other  issues  as  to  fraud  which  were  abandoned 
at  the  trial;  these  to  be  set  off,  and  judgment  framed  accordingly. 

E.  B.  B. 
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CUDDAHEE  V.  TOWNSHIP  OF  MARA. 


[VOL. 


Ditches  and  Watercourses  Act — Award — Reconsideration — Construction  of  Ditch 
— Charge  for  Engineers  Services — Letting  W ork—  Breach  of  Contract — 
Re-letting. 

By  virtue  of  sec.  36  of  the  Ditches  and  Watercourses  Act,  the  township 
engineer,  on  the  reconsideration  of  an  award,  may  make  any  award  which 
might  have  been  made  in  the  first  instance. 

In  accordance  with  the  provisions  of  sub-sec.  2 of  sec.  4 of  the  same  Act,  the 
council  by  by-law  fixed  the  charges  to  be  made  by  the  engineer  for  his 
•services  at  the  rate  of  $5  a day,  and  under  sec.  29  the  engineer  certified  to 
the  clerk  that  he  was  entitled  to  $45  for  fees  and  charges  for  his  services : — 
Held,  that  his  certificate  established  primd  facie  the  validity  of  his  claim  for 
$45,  and  the  onus  was  on  the  plaintiff,  objecting  to  the  award,  to  shew  its 
incorrectness,  which  she  had  not  done. 

Held,  also,  that  under  sub-sec.  4 of  sec.  28  work  under  an  award  not  performed 
as  contracted  for,  may  be  re-let. 

Judgment  of  county  court  of  Ontario  reversed. 

Appeal  by  the  defendants  from  the  judgment  of  the  senior 
Judge  of  the  county  court  of  Ontario  in  favour  of  the  plaintiff  in 
an  action  to  restrain  the  defendants  from  taking  proceedings  for 
recovery  of  the  amount  charged  against  the  plaintiff’s  lands  by 
reason  of  the  construction  of  a ditch  under  the  provisions  of  the 
Ditches  and  Watercourses  Act. 

The  following  statement  of  the  facts  is  taken  from  the  judg- 
ment of  Mulock,  C.J.Ex.D.:— 

One  James  Corrigan,  the  owner  of  the  south  half  of  lot  15  in 
the  8th  concession  of  the  township  of  Mara,  required  the  construc- 
tion of  a ditch  for  the  drainage  of  his  land,  and  to  that  end  served 
the  owners  of  the  other  lands  to  be  affected  with  the  notice  required 
by  sec.  8 of  the  Act,  but  the  owners  having  failed  to  arrive  at  an 
agreement  in  respect  of  the  work,  Corrigan  filed  with  the  clerk  of 
the  municipality  a requisition  in  accordance  with  the  provisions  of 
sec.  13,  and,  thereupon,  having  taken  the  necessary  steps,  Mr. 
Kelly,  the  engineer,  made  his  award,  whereby  he  found  that  the 
ditch  was  required,  and  specified  its  location,  description,  and 
course,  and  apportioned  the  cost. 

This  ditch  was  accordingly  constructed  from  the  northern 
boundary  of  Corrigan’s  land  for  a certain  distance  upon  that  of 
the  plaintiff,  and  was  there  connected  with  an  existing  ditch,  which 
it  was  supposed  would  carry  off  the  water.  It  did  not,  however, 
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accomplish  this  purpose,  but  discharged  it  upon  the  plaintiff's 
lands. 

After  the  expiry  of  two  years  from  the  completion  of  the  ditch, 
the  plaintiff,  being  one  of  the  owners  affected,  took  the  proceedings 
contemplated  by  sec.  36  of  the  Act  for  a reconsideration  of  the 
award.  Thereupon  Mr.  Fitton,  who  had  succeeded  Mr.  Kelly  as 
engineer  of  the  township,  proceeded  under  the  Act  to  reconsider 
the  award,  and  made  his  amended  award,  whereby  he  required 
the  ditch  to  be  extended  into  the  lands  of  one  Kelly,  which  ad- 
joined on  the  east  those  of  the  plaintiff. 

After  various  delays,  the  ditch  was  constructed  as  required  by 
Mr.  Fitton’s  award,  and  the  cost,  including  the  engineer’s  charges, 
was  apportioned  amongst  the  owners  of  the  lands  affected.  The 
plaintiff  refused  to  pay  the  portion  adjudged  against  her,  and  the 
council,  under  the  authority  of  sec.  30,  caused  the  amount  to  be 
placed  upon  the  collector’s  roll,  and  a warrant  to  be  issued  for  its 
recovery  by  distress,  as  in  the  case  of  taxes.  The  plaintiff  there- 
upon instituted  this  action,  alleging  the  illegality  of  the  amended 
award  and  praying  for  an  injunction  restraining  the  defendants 
from  proceeding  to  collect  the  amount  so  charged  against  her  on 
the  collector’s  roll,  and  the  county  court  Judge  found  in  the  plain- 
tiff’s favour. 
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The  appeal  was  heard  by  a Divisional  Court  composed  of  Mu- 
lock,  C.J.,  Anglin  and  Clute,  JJ.,  on  the  15th  October,  1906. 
D.  Inglis  Grant,  for  the  defendants,  appellants. 

R.  D.  Gunn,  K.C.,  for  the  plaintiff. 

The  arguments  are  stated  in  the  judgment. 

The  following  cases  were  referred  to:  Re  McLellan  and  Town- 
ship of  Chinguacousy  (1900),  27  A.R.  355,  360;  Township  of  Mc- 
Killop'v.  Township  of  Logan  (1898-9),  25  A.R.  498,  29  S.C.R.  702; 
Williams  v.  Township  of  Raleigh  (1892),  21  S.C.R.  103,  114;  York 
v.  Township  of  Osgoode  (1893-5),  24  O.R.  12,  21  A.R.  168,  24  S.C.R. 
282;  Maisonneuve  v.  Township  of  Roxhorough  (1899),  30  O.R.  127; 
Rose  v.  Village  of  Morrishurg  (1896),  28  O.R.  245. 

October  17.  The  judgment  of  the  Court  was  delivered  by 
Mulock,  C.J.  (after  stating  the  facts  as  above): — One  objection 
taken  by  the  plaintiff  to  the  validity  of  the  amended  award  is  that 
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Kelly  having  by  his  award  specified  the  location,  description,  and 
course  of  the  ditch,  its  commencement  and  termination,  it  was 
not  competent  for  Fitton  to  amend  these  specifications.  We  are 
unable  to  accede  to  this  contention. 

Section  36  of  the  Ditches  and  Watercourses  Act,  R.S.O.  1897, 
ch.  285,  enacts  “that  any  owner  party  to  the  award  whose  lands 
are  affected  by  the  ditch,  whether  constructed  under  this  Act  or 
any  other  Act  respecting  ditches  and  watercourses,  may,  at  any 
time  after  the  expiration  of  two  years  from  the  completion  of  the 
construction  thereof,  . . . take  proceedings  for  the  recon- 
sideration of  the  . . . award  under  which  it  was  constructed, 

and  in  every  such  case  he  shall  take  the  same  proceedings,  and  in 
the  same  form  and  manner,  as  are  hereinbefore  provided  in  the  case 
of  the  construction  of  a ditch.” 

We  are  of  opinion  that  by  virtue  of  this  section  the  engineer,  on 
the  reconsideration  of  an  award,  may  make  whatever  award  might 
have  been  made  in  the  first  instance.  Under  the  notice  given  by 
Corrigan  it  would  have  been  competent  for  the  engineer  Kelly  to 
have  specified  such  a ditch  as  that  described  in  Fitton’s  award, 
but,  not  having  done  so,  the  powers  created  by  the  notice  and 
requisition  remained  not  exhausted,  but  merely  in  abeyance,  and 
capable  of  being  exercised  whenever  “any  owner  party  to  the 
award”  took  proceedings  necessary  for  its  reconsideration.  This 
the  plaintiff  did,  and  she  was  a person  having  the  necessary  status 
as  such  “owner  party,”  etc.,  entitling  her  to  such  reconsideration. 

Another  objection  is  that  an  illegal  amount  for  engineer’s 
services  is  included  in  the  claim  against  the  plaintiff.  It  is  ad- 
mitted that,  in  accordance  with  the  provisions  of  sub-sec.  2 of  sec. 
4,  the  council,  by  by-law,  fixed  the  charges  to  be  made  by  the 
engineer  for  his  services  under  the  Act  at  the  rate  of  $5  a day, 
and,  under  sec.  29,  the  engineer  certified  to  the  clerk  of  the  muni- 
cipality that  he  was  entitled  to  $45  for  fees  and  charges  for  his 
services.  It  does  not  follow,  we  think,  from  this  detailed  account 
of  his  services,  that  he  has  charged  more  than  $5  a day  for  his 
services.  Prima  facie  his  certificate  established  the  validity  of  his 
claim  for  $45,  and  the  onus  was  on  the  plaintiff  to  shew  its  incor- 
rectness. This  was  not  done,  and  we  cannot  assume  it,  and  must 
therefore  overrule  the  objection. 
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Another  objection  is  that  the  work  was  let  to  the  lowest  bidder, 
and  security  taken  for  its  due  performance;  that  the  contractor 
failed  to  perform  the  work ; and  that  the  municipality  should  have 
proceeded  to  recover  damages  for  breach  of  contract,  and  not 
have  re-let  the  work.  This  objection  appears  to  be  met  by  sub-sec. 
4 of  sec.  28,  which  enacts  that  “the  engineer  may  let  the  work  and 
supply  the  material  or  any  part  thereof,  by  the  award  directed, 
a second  time  or  oftener,  if  it  becomes  necessary  in  order  to  secure 
its  performance  and  completion.  ” 

We  think  the  appeal  should  be  allowed  and  the  plaintiff’s  action 
dismissed.  As  to  costs,  the  engineer’s  certificate,  as  to  the  amount 
owing  to  him  for  his  charges,  was  sufficiently  vague  to  have  misled 
the  plaintiff  into  believing  that  an  illegal  amount  was  being  levied 
against  her  land,  and  it  thus  afforded  some  excuse  for  her  having 
instituted  the  present  action.  We  therefore  think  she  should  not 
be  charged  with  costs.  This  appeal  is  allowed  without  costs  and 
the  plaintiff’s  action  dismissed  without  costs. 
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Wills  y.  The  Belle  Ewart  Ice  Co. 

Master  and  Servant  — Employers'  Liability — Accident — Course  of  Employment 

The  driver  of  the  defendants’  ice- wagon,  after  delivering  their  ice  along  his 
prescribed  route,  instead  of  returning  to  the  company’s  barns,  got  drunk, 
and  some  hours  after  he  was  due  to  return,  and  while  driving  out  of  his 
homeward  course,  ran  over  the  plaintiff,  causing  injury: — 

Held,  that  the  defendants  were  not  liable,  as  the  driver  was  not  acting  in  the 
course  of  his  employment  at  the  time  of  the  accident. 

This  was  an  action  for  damages  brought  under  the  circumstances 
mentioned  in  the  judgment. 

The  defendants,  in  their  statement  of  defence,  said  that  Leslie, 
the  driver  of  their  ice-wagon,  that  caused  the  accident,  was  not  in 
their  employment  at  the  time,  and  that  the  accident  did  not  occur 
in  the  course  of  his  employment  ; and  that  the  driver  was  not 
acting  within  the  scope  of  his  authority  at  the  time  of  it,  and 
therefore  they  denied  their  liability. 

The  action  was  tried  at  the  non-jury  sittings  at  Toronto  on 
September  26th  and  27th,  1906,  before  Boyd,  C. 

F.  Arnoldi,  K.C.,  for  the  plaintiff,  contended  that  the  defend- 
ants were  liable  inasmuch  as  Leslie  was  in  their  continuous  em- 
ployment at  the  time  of  the  accident,  and  they  had  entrusted  the 
horses  to  him,  and  it  was  to  be  presumed  he  was  on  duty  at  the  time : 
Sleath  v.  Wilson  (1839),  9 C.  & P.  607;  Merritt  v.  Hepenstal  (1895), 
25  S.C.R.  150. 

B.  H.  Ardagh,  for  the  defendants,  contended  that  Leslie  was  not 
in  defendants’  employment  at  the  time  of  the  accident,  and  that 
therefore  they  were  not  liable:  Storey  v.  Ashton  (1869),  L.R.  4 
Q.B.  476;  Joel  v.  M orison  (1834),  6 C.  & P.  501;  Mitchell  v.  Crass- 
weller  (1853),  13  C.B.  237;  Fenn  v.  Harrison  (1790),  3 T.R.  757; 
The  Coupe  Co.  v.  Maddick,  [1891]  2 Q.B.  413;  Woods  v.  Toronto 
Bolt  & Forging  Co.  (1905),  11  O.L.R.  216,  223;  Beven  on  Negli- 
gence, 2nd  ed.,  p.  702;  Amer.  & Eng.  Encyc.  of  Law,  2nd  ed., 
vol.  20,  pp.  165-6;  Labatt  on  Master  and  Servant,  vol.  1,  pp.  389, 
402-3,  435. 
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Arnoldi,  in  reply,  referred  to  Dyer  v.  Munday,  [1895]  1 Q.B.  742. 

October  1.  Boyd,  C.: — The  facts  of  this  case  are  few,  simple 
and  undisputed.  The  plaintiff  was  hurt  and  his  machine  smashed 
while  riding  on  a motor-bicycle,  by  colliding  with  the  defendants’ 
wagon  and  team  at  the  corner  of  College  street  and  Montrose  avenue, 
Toronto.  The  wagon  was  driven  by  a man  called  Leslie,  who  had 
been  for  some  days  in  defendants’  employment,  and  was  accounted 
a sober,  steady  man.  The  accident  occurred  between  8 and  9 p.m. 
on  October  10th,  1905'. 

The  man’s  business  was  to  take  a load  of  ice  and  distribute  it 
to  customers  of  the  defendants,  who  lived  on  a fixed  route  in  the 
western  part  of  the  city  south  of  Queen  street.  The  driver’s  duty 
was  to  start  from  the  defendants’  barns  on  the  east  side  of  Jarvis 
street,  south  of  the  Esplanade,  about  8 in  the  morning,  and  to 
return  after  delivering  the  ice  along  his  beat,  which  in  due  course 
would  take  till  about  4 or  5 in  the  afternoon. 

On  this  day  all  the  ice  had  been  delivered  apparently,  but  no 
trace  is  given  of  the  driver’s  movements  from  the  completion  of 
his  day’s  trip  in  delivery  till  a short  time  before  the  accident.  But 
shortly  before  the  collision,  about  8 p.m.,  he  was  seen  driving  his 
wagon  (at  a good  gait,  galloping)  west  along  College  street  towards 
the  Junction.  He  drove  past  Clinton  street  and  past  Montrose 
avenue,  and  then  turned  round,  crossing  College  street,  and  made 
a sharp,  rapid  cut  to  the  north  at  the  west  corner  of  Montrose 
avenue,  when  his  shaft  struck  plaintiff  and  his  motor,  as  he  was 
going  west  along  the  north  side  of  College  street.  The  driver 
was  on  the  wrong  side  of  the  road,  and  should  have  made  the 
crossing  by  a wide  turn  to  the  south  of  College  street  so  as  to  reach 
the  east  side  of  Montrose  avenue.  He  was  far  gone  in  liquor, 
cantankerous  and  full  of  fight.  Next  morning  he  could  give  the 
defendants  no  account  of  what  had  happened,  and  was  discharged. 

The  defence  relied  on  is,  that  the  defendants  are  not  responsible 
for  the  act  of  the  servant,  as  he  had  ceased  to  be  acting  in  the  course 
of  his  employment  at  the  time  of  the  disaster.  In  my  opinion,, 
all  the  circumstances  point  in  this  direction.  The  driver  had 
forgotten  the  call  of  duty,  failed  to  go  back  to  the  barns  with  his 
team  after  the  day’s  work,  drove  elsewhere  in  search  of  liquor, 
and  was  seen  befuddled  and  bellicose  on  a street  entirely  out  of 
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the  homeward  course,  and  hurrying  away  from  his  proper  destina- 
tion just  upon  the  happening  of  the  accident.  The  terse  language 
of  Parke  B.,  in  Joel  v.  Morison,  6 C.  & P.  501,  at  p.  503,  fits  the 
situation:  “He  was  going  on  a frolic  of  his  own,  without  being  at 
all  on  his  master’s  business.”  The  governing  law  is  given  in  the 
modern  leading  case  of  Storey  v.  Ashton , L.  R.  4 Q.B.  476,  which 
has  been  followed  and  applied  in  Sanderson  v.  Collins,  [1904]  1 
K.B.  628,  and  Cheshire  v.  Bailey,  [1905]  1 K.B.  237,  245. 

Any  departure  of  the  servant  for  his  own  purposes  from  the 
discharge  of  his  ordinary  duties  would  relieve  the  master  from 
responsibility.  From  the  time  that  the  driver  (having  disposed 
of  the  load  of  ice)  delayed  returning  to  the  defendants’  stables,  and 
drove  about  to  enjoy  himself,  he  had  in  effect  discharged  himself. 
He  was  then  at  large  on  a drunken  bout,  and  himself  alone  liable 
for  his  tortious  acts. 

Merritt  v.  He'penstal,  25  S.C.R.  150,  cited  for  the  plaintiff,  is 
broadly  distinguishable.  There  the  driver,  though  he  had  for  a 
time  abandoned  the  master’s  business,  had  returned  to  it  before 
and  at  the  time  of  the  accident. 

The  action  must  be  dismissed,  and  the  $30  in  Court  returned 
to  the  defendants,  but  I hope  they  will  be  soulful  enough  not  to 
ask  for  costs. 


A.  H.  F.  L. 


XII.] 


ONTARIO  LAW  REPORTS. 


529 


[BOYD,  C.] 

Owen  v.  Mercier. 

Vendor  and  Purchaser — Contract  for  Sale  of  Land — Completion — Delivery  of 
Registrable  Conveyance — Repudiation  before  Completion — Immoral  Purpose 
of  Purchaser — Rescission  of  Sale — Judgment— Terms. 

The  plaintiff,  through  an  agent,  negotiated  a sale  of  land,  and  had  executed 
a conveyance,  but  received  no  part  of  the  purchase  money,  when  he  heard 
that  the  purchaser’s  intention  was  to  allow  the  land  to  be  used  for  immoral 
purposes,  and  refused  to  complete  unless  some  assurance  to  the  contrary 
should  be  given.  Meanwhile  the  conveyance  had  been  sent  to  the  registry 
office  and  returned  unregistered  because  the  description  was  so  uncertain 
that  it  could  not  be  registered.  The  plaintiff  inserted  words  to  identify 
the  land  properly,  and  also  a provision  by  which  the  land  should  be  for- 
feited and  returned  to  the  owner  in  case  a house  of  ill-fame  should  be 
erected  and  maintained  thereon.  The  deed  thus  altered  was  registered 
by  the  purchaser,  and  the  transaction  completed  by  payment  to  the  plain- 
tiff, the  forfeiture  clause  not  being  noticed: — 

Held,  that  under  the  land  system  of  Ontario  it  is  one  of  the  terms  of  a contract 
of  sale,  when  nothing  is  said  to  the  contrary,  that  the  sale  should  be  com- 
pleted by  a proper  conveyance  susceptible  of  registration,  and  thus,  when 
the  vendor  raised  his  objection  as  to  the  use  intended,  the  transaction  was 
not  complete,  and  he  had  an  option  to  repudiate  it,  which  he  did  in  effect; 
but  the  purchaser  could  not  be  held  to  the  conveyance  with  the  prohibitory 
clause  in  it,  and,  he  repudiating  that,  it  was  competent  for  the  plaintiff 
to  recede  from  the  whole  contract,  without  liability  for  damages. 
Judgment  was  pronounced  directing  the  cancellation  of  the  conveyance,  the 
vacating  of  its  registration,  and  delivery  of  possession  to  the  plaintiff,  upon 
terms  that  the  purchase  money  be  repaid  and  permanent  improvements 
paid  for,  deducting  occupation  rent. 

Action  by  J.  T.  Owen  against  Edmund  Mercier,  Margaret 
Matthews,  and  Agnes  V.  Palmer,  for  an  account,  a reconveyance 
of  land,  a declaration  of  the  plaintiff’s  rights,  and  other  relief. 

The  statement  of  claim  alleged:  (1)  that  in  February,  1904,  one 
James  Tonkin  negotiated  with  the  plaintiff  to  purchase  lot  16  in 
the  4th  concession  north  of  the  Kaministiquia  river  in  the  township 
of  Neebing,  in  the  district  of  Thunder  Bay,  and  caused  the  plaintiff 
to  execute  a deed,  in  pursuance  of  the  negotiations,  to  one  Martin 
Booth,  bearing  date  the  19th  February,  1904,  for  the  consideration 
therein  set  forth,  and  the  deed  was  duly  registered  on  the  29th 
April,  1904;  (2)  that  before  the  conveyance  the  plaintiff  had 

mortgaged  the  land  to  the  Agricultural  Savings  and  Loan  Company; 
(3)  that  in  the  deed  to  Booth  there  was  inserted  a clause  in  the 
following  words:  “ Provided  and  do  hereby  agree  that  if  any  house 
of  public  prostitution  or  bawdy  house  be  maintained  or  kept  on 
the  lands  or  part  of  the  lands  hereby  conveyed,  the  whole  or  the 


1906 
June  29. 


530 


ONTARIO  LAW  REPORTS. 


1906 

Owen 

v. 

Mercier. 


[VOL. 

said  part  shall  revert  to  the  party  of  the  first  part,  his  heirs  and 
assigns,  with  all  improvements  thereon;”'  (4)  that  James  Tonkin,, 
at  the  time  of  the  negotiations  and  making  the  sale  aforesaid,  was, 
unknown  to  the  plaintiff,  the  agent  of  the  defendant  Margaret 
Matthews,  a keeper  of  a house  of  public  prostitution,  and  for  her 
purchased  and  acquired  the  property,  and  it  was  the  money  fur- 
nished by  her  that  was  used  to  make  the  payment  for  the  same, 
and  James  Tonkin,  instead  of  taking  the  deed  to  himself,  took  it 
to  Martin  Booth,  a nominee  of  his  own,  and  subsequently,  on  the 
28th  April,  1904,  Martin  Booth  conveyed  to  Tonkin  the  west  20 
acres  of  the  lot,  and  on  the  same  day  conveyed  to  the  defendant 
Margaret  Matthews  the  east  80  acres  thereof;  (5)  that  subsequently 
the  defendant  Margaret  Matthews  built  a house  on  the  land  so 
acquired  by  her  for  the  express  purpose  of  using  it  as  a house  of 
public  prostitution  or  bawdy  house,  and  it  had  since  been  used  for 
that  purpose;  (6)  that  in  the  autumn  of  1904  the  defendant  Mar- 
garet Matthews  entered  into  negotiations  - with  the  defendant 
Agnes  V.  Palmer,  who  was  also  the  keeper  of  a house  of  public 
prostitution,  which  negotiations  resulted  in  the  defendant  Mat- 
thews conveying  the  80  acres  to  the  defendant  Palmer  by  deed 
bearing  date  the  29th  September,  1904,  and  registered  the  5th 
October,  1904,  but  disputes  arose  between  these  defendants  par- 
ticularly with  regard  to  the  clause  in  the  deed  to  Booth  above 
quoted,  and  the  full  consideration  was  not  paid;  (7)  that  defendants 
Matthews  and  Palmer  then  conceived  the  idea  of  endeavouring  to 
obviate  the  effect  of  the  clause  quoted  by  taking  an  assignment 
of  the  mortgage  from  the  Agricultural  Savings  and  Loan  Company, 
and  an  assignment  was  in  fact  made  by  the  company  to  Tonkin 
dated  17th  July,  1905,  and  registered  on  the  26th  July,  1905;  (8) 
that  Tonkin,  by  deed  of  30th  August,  1905,  registered  on  the  14th 
September,  1905,  conveyed  the  whole  of  the  property  to  the  de- 
fendant Edmund  Mercier,  for  the  stated  consideration  of  $250; 
(9)  that  the  defendant  Edmund  Mercier  had  no  interest  in  the 
property,  and  was  merely  used  by  defendants  Matthews  and  Palmer 
for  the  purpose  of  attempting  to  defeat  the  forfeiture  clause,  and 
they  were  using  and  intended  to  use  the  building  on  the  land  as  a 
house  of  public  prostitution;  (10)  that  the  plaintiff  was  ready  and 
willing  to  reimburse  the  defendants  all  money  and  interest  that 
they  had  paid. 
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The  plaintiff  prayed  that  an  account  might  be  taken  of  what 
moneys  and  interest  thereon  the  defendants,  or  any  of  them,  had 
paid  by  way  of  purchase,  and  what  moneys  they  had  paid  to  the 
Agricultural  Savings  and  Loan  Company  on  account  of  the  mort- 
gage; that,  on  payment  of  such  amount  into  court  or  to  the  person 
found  entitled  thereto,  the  lands  should  be  reconveyed  to  the  plain- 
tiff free  of  all  incumbrances;  and  for  a declaration  of  the  plaintiff’s 
rights;  and  for  further  and  other  relief. 

The  defences  were  in  denial  of  the  facts  alleged,  and  in  avoid- 
ance of  the  effect  of  the  forfeiture  clause,  and  in  reliance  upon  the 
assignment  to  Tonkin  and  conveyance  to  Mercier. 

The  action  was  tried  before  Boyd,  C.,  without  a jury,  at  Port 
Arthur,  on  the  12th  June,  1906. 

F.  H.  Keefer,  for  the  plaintiff. 

W.  E.  Middleton,  for  the  defendants. 

June  29.  Boyd,  C.: — This  case  is  unique,  but  its  difficulties 
may  be  solved,  I think,  by  the  application  of  some  familiar  doc- 
trines of  equity. 

Divested  of  all  immaterial  details,  the  substance  of  the  trans- 
action was  this.  The  owner  (plaintiff),  through  his  agent,  ne- 
gotiated the  sale  of  the  land  in  question  with  another  land  agent, 
who  put  forward  a servant  of  his  as  the  ostensible  purchaser,  though 
I find  as  a fact  that  the  object  in  acquiring  the  land  was  to  secure 
it  for  the  purposes  of  a woman  who  was  a prostitute.  The  vendor 
signed  a conveyance,  but  actually  received  no  part  of  the  price 
before  he  became  aware  of  the  use  to  which  the  property  was  to 
be  put.  He  refused  to  go  further  in  the  way  of  completion  unless 
some  assurance  was  given  that  the  land  should  not  be  used  in  this 
illicit  traffic.  Meanwhile  the  conveyance  had  been  sent  to  the 
registry  office,  and  returned  unregistered,  for  the  reason  that  the 
description  was  so  uncertain  that  the  deed  could  not  be  registered. 
It  was  then  handed  to  the  vendor,  with  a request  that  he  would 
insert  words  sufficient  to  identify  the  land  properly.  These  words 
he  added,  but,  to  protect  himself,  also  inserted  a provision  by  which 
the  land  should  be  forfeited  and  return  to  the  owner  in  case  a house 
of  ill-fame  should  be  erected  and  maintained  thereon.  The  deed 
thus  altered  was  taken  and  registered  by  the  purchaser,  and  the 
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transaction  completed  by  payment  to  the  plaintiff.  The  pur- 
chaser asserts  that  this  restricted  change  was  not  noticed  at  the 
time  of  the  completion,  nor  for  some  months  afterwards,  when  the 
first  woman  was  about  to  sell  to  another  in  the  same  trade. 

Application  was  then  made  by  the  purchaser  to  the  local  Master 
of  Titles  in  order  that  the  objectionable  clause  might  be  expunged 
and  the  title  cleared,  and,  the  Master  having  directed  an  action  to 
be  brought,  it  was  brought  in  its  present  shape,  in  which  the  vendor 
is  in  form  seeking  relief,  though  essentially  the  litigation  has  been 
initiated  by  the  purchaser.  In  any  direct  application  by  the 
proprietor  of  the  house  to  free  it  and  the  land  from  the  restriction, 
the  Court  would  no  doubt  hold  its  hand,  but  to  leave  the  property 
as  it  is  with  this  restrictive  registration  and  to  leave  the  parties  in 
statu  quo  is  what  neither  party  desires. 

Apart  from  the  question  of  the  uncertain  description  and  the 
Statute  of  Frauds,  which  would  be  open  if  the  alterations  in  the 
conveyance  are  not  accepted — a legal  situation  which  would  not 
be  helped  by  the  possession  of  the  defendants,  for  that  was  taken 
of  her  own  motion  and  not  under  this  contract  of  sale — I think  the 
matter  may  be  dealt  with  in  another  way. 

I regard  the  transaction  as  not  completed  by  a proper  and  legal 
conveyance  at  the  time  when  the  vendor  raised  his  objection  as 
to  the  use  intended.  Under  our  land  system,  with  its  method  of 
statutory  surveying  and  statutory  registration,  it  is  one  of  the 
terms  of  a contract  of  sale  (where  nothing  is  said  to  the  contrary) 
that  the  sale  should  be  completed  and  perfected  by  a proper  con- 
veyance susceptible  of  registration.  This  necessitates  an  accurate 
and  certain  local  description  by  which  the  place  can  be  identified 
on  the  ground,  as  well  as  its  transfer  recorded  accurately  in  the 
register  of  conveyances.  In  this  case  there  were  two  lots  in  close 
proximity  to  each  other  on  opposite  sides  of  the  river,  and  each 
answering  the  general  and  only  description  given,  so  that  the  deed 
was  rightly  rejected  by  the  registrar  in  its  original  shape  as  not 
registrable.  Till  a proper  registrable  deed  is  executed  the  contract  of 
sale  is  not  complete,  and  to  enforce  the  giving  of  such  a conveyance 
would  be  the  subject  of  a suit  for  specific  performance.  That  is, 
I think,  the  correct  situation  in  law  of  these  litigants — though  the 
pleadings  are  not  framed  on  this  theory.  Still,  all  the  facts  are 
before  me,  so  that  appropriate  relief  can  be  administered.  Given 
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this  condition,  the  Court  will  not  only  decline  to  enforce  the  contract 
further,  it  will  also  vacate  and  cancel  it.  When  the  knowledge 
of  the  illegal  purpose  for  which  the  property  was  being  purchased 
came  to  the  vendor — the  contract  yet  being  incomplete — he  had 
an  option  to  repudiate  it.  This  he  did,  in  legal  effect,  by  inserting 
the  words  prohibiting  such  unlawful  use,  and  completing  the  con- 
veyance in  that  shape.  This  was  completing  a different  contract 
from  that  which  was  contemplated  by  the  purchaser,  and,  in  the 
circumstances,  I do  not  think  the  purchaser  should  be  held  to  this 
manner  of  completion.  The  purchaser  repudiating  this  term  in- 
serted to  legalize  the  dealing,  it  is  quite  competent  for  the  owner 
to  recede  from  the  whole  contract.  It  is  enough  for  this  to  cite 
Harrison,  C.J.,  in  Pringle  v.  Town  of  Napanee  (1878),  43  U.C.R. 
285,  306:  “The  purpose  being  illegal,  the  contract  is  illegal.  The 
illegal  purpose  was  not  known  to  the  defendants  when  they  made 
the  contract  with  the  plaintiff.  The  law,  upon  the  discovery  of 
the  purpose,  gives  the  defendants  the  right  to  repudiate  the  con- 
tract. ” And  in  such  a case  he  is  not  liable  to  answer  in  damages. 

Without  invoking  the  authorities  applicable  to  a contract  un- 
completed or  in  fieri,  it  may  well  be  that  this  is  a case  where  the 
Court  would  exercise  its  power  to  cancel  a transaction  bottomed 
in  illegality  so  far  as  the  purchaser  is  concerned,  by  analogy  to  the 
cases  where  relief  is  given  to  one  not  in  pari  delicto  with  the  chief 
offender:  Reynell  v.  Sprye  (1852),  1 DeG.  M.  & G.  660. 

The  reasons  for  replacing  the  parties  in  their  original  state  are 
akin  to  those  in  W — v.  B — (1863),  32  Beav.  574,  and  I come  to  the 
conclusion  that  the  deed  should  be  cancelled,  its  registration  va- 
cated, possession  of  property  delivered  to  the  plaintiff,  upon  terms 
that  the  purchase  money,  $1,000,  be  repaid,  and  all  permanent 
improvements  made  upon  the  property  paid  for  by  the  plaintiff, 
after  deducting  occupation  or  other  rent  received  by  the  defendant 
since  possession  was  taken.  All  proper  outlay  for  taxes,  etc.,  and 
allowances  of  interest  to  be  taken  into  account,  and  the  balance 
adjusted  as  between  the  parties  by  the  Master  if  they  cannot  agree. 
This  judgment  should  be  without  costs,  and  so  should  the  reference 
be  conducted  (if  any)  before  the  Master. 
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[IN  THE  COURT  OF  APPEAL.] 

The  Corporation  of  the  City  of  Toronto 

y. 

The  Toronto  Railway  Company. 

Street  Railways — Toronto  Railway — Streets  in  Newly  Annexed  Territory — Ex- 
tension of  Road  Into — Stopping  Places — Right  to  Fix — Determination  of 
Engineer. 

Section  14  of  the  agreement  entered  into  between  the  plaintiffs  and  defend- 
ants, set  out  in  55  Viet.  ch.  99  (O.),  whereby  the  defendants  are  required 
to  establish  and  lay  down  new  lines  and  to  extend  the  tracks  and  street  car 
service  on  such  streets  as  may  be,  from  time  to  time,  recommended  by  the 
city  engineer  and  approved  by  the  city  council,  does  not  apply  to  territory 
which  was  not  within  the  limits  of  the  city  at  the  date  of  the  agreement; 
but  has  subsequently  been  annexed  to  and  become  part  thereof. 

Toronto  R.W . Co.  v.  City  of  Toronto,  37  S.C.R.  430  (reversing  the  judgment 
of  the  Court  of  Appeal,  10  O.L.R.  657),  followed. 

By  sec.  26  of  the  agreement  the  “ speed  and  service”  necessary  on  each  main 
line,  part  of  same,  or  branch,  is  to  be  determined  by  the  city  engineer  and 
approved  by  the  city  council;  and  by  sec.  39  the  cars  shall  only  be  stopped 
clear  of  cross  streets  and  midway  between  streets,  where  the  distance 
exceeds  six  hundred  feet: — 

Held,  subject  to  the  limitations  of  clause  39,  that  the  regulating  of  the  places 
at  which  cars  shall  be  stopped  came  within  condition  26  relating  to  the  speed 
and  service,  and  was  therefore  to  be  determined  by  the  city  engineer  and 
approved  of  by  the  council. 

The  engineer  made  a report  to  the  council  recommending  that  cars  should 
be  required  to  stop  at  certain  specified  points,  which  was  adopted  by 
resolution  of  the  council: — 

Held,  that  the  engineer  did  not  occupy  a judicial  or  quasi-judicial  position 
between  the  parties  to  the  agreement,  and  was  not  bound  to  consult  with 
the  defendants  before  determining  what  service  should  be  supplied,  and 
that  such  report,  though  somewhat  informally  expressed,  was  a sufficient 
determination  on  the  part  of  the  engineer  ,and  that  the  adoption  by  reso- 
lution was  sufficient,  it  not  being  essential  that  such  adoption  should  be 
by  by-law. 

Held  also,  that  the  plaintiffs  were  entitled  to  an  order  restraining  the  de- 
fendants from  running  the  cars  upon  their  railway,  ^xcept  in  accordance 
with  the  determination  of  the  engineer  as  to  the  stopping  places. 

This  was  an  appeal  by  the  defendants  from  the  judgment  of 
Street,  J.,  at  the  trial,  reported  11  O.L.R.  103,  where  the  facts 
are  fully  stated. 

On  February  18th  and  19th  the  appeal  was  heard  before  Moss, 
C.J.O.,  Osler  and  Garrow,  JJ.A. 

Wallace  Nesbitt,  K.C.,  and  W.  Laidlaw,  K.C.,  for  the  appel- 
lants. The  first  question  is  whether  the  railway  company  are 
under  the  agreement  with  the  city  bound  to  lay  down  tracks  on 
streets  which  were  not  within  the  limits  of  the  city  when  the  agree- 
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ment  was  entered  into,  but  were  afterwards  brought  within  it. 
The  agreement  must  be  looked  at  in  the  light  of  what  was  in  the 
contemplation  of  the  parties  at  that  time.  It  is  a most  important 
point  for  the  company,  for  on  its  decision  depends  their  liability 
to  extend  their  tracks  into  all  newly  annexed  territory,  and  it  is 
well  known  that  the  village  of  East  Toronto  and  the  town  of  West 
Toronto  Junction  are  making  overtures  to  the  city  to  be  annexed. 
Our  contention  is  that  the  agreement  is  limited  to  the  area  com- 
prised within  the  city  limits,  as  they  existed  when  the  agreement 
was  entered  into.  The  conditions  of  sale,  the  tender  made,  and 
the  whole  tenor  and  effect  of  the  agreement  shew  that  it  was  so 
limited.  In  the  case  of  The  City  of  Toronto  v.  The  Toronto  R.W . 
Co.,  known  as  the  mileage  case,  the  judgments  of  the  Master,  the 
Divisional  Court  and  Court  of  Appeal  are  to  be  found  in  2 O.W.R. 
225,  3 O.W.R.  204,  and  5 O.W.R.  130,  respectively.  The  judg- 
ment of  the  Court  of  Appeal  was  subsequently  affirmed  by  the 
Privy  Council,  22  Times  L.R.  32.  The  point  in  that  case  was 
merely  as  to  the  right  of  the  city  to  charge  mileage  on  that  part 
of  Queen  street  west  of  Roncesvalles  avenue,  and  involves  a different 
object  and  purpose  and  raises  a different  question  for  determination. 
All  it  decided  was  that  the  company,  having  laid  its  rails  on  that 
part  of  Queen  street  without  having  obtained  any  authority  from 
the  city  to  do  so,  must  be  assumed  to  have  been  acting  under  the 
agreement.  Any  observations  of  the  Court  of  Appeal  which  would 
tend  to  shew  that  any  liability  was  imposed  as  to  newly  annexed 
territory  were  obiter  dicta.  In  the  special  case  between  the  same 
parties  before  Anglin,  J.,  this  Court  acted  on  the  assumption  that 
the  point  had  been  determined  by  their  judgment  in  the  previous 
case,  and  the  judgment  of  Anglin,  J.,  was  affirmed  without  argu- 
ment. The  case  of  Montreal  v.  Montreal  R.W.  Co.  (1904),  34 
S.C.R.  459,  reversed  in  the  Privy  Council,  is  in  the  appellant's 
favour.  There  it  was  held  that  the  city  was  not  entitled  to 
percentages  on  streets  without  the  city  limits.  The  agreement 
implies  that  the  expression  “city  of  Toronto"  would  not  include 
after  annexed  territory,  as  it  expressly  provides  what  is  to  be 
done  in  such  case.  The  city  council  as  it  existed  when  the  agree- 
ment was  entered  into  had  no  power  to  bind  subsequent  councils 
as  to  after  annexed  territory.  It  will  not  be  assumed,  therefore, 
that  the  company  would  be  parties  to  an  act  which  would  be  ultra 
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vires  of  the  city.  The  validating  Act  must  be  treated  as  a matter 
of  contract,  so  that  it  has  the  effect  of  validating  only  what,  as 
appears  from  the  agreement,  there  was  a clear  intention  to  provide 
for:  Davis  v.  Tajf  Vale  R.W.  Co.,  [1895]  A.C.  542,  552-3;  Cale- 
donian R.W.  Co.  v.  North  British  R.W.  Co.  (1881),  6 App.  Cas. 
114,  126;  Countess  of  Rothes  v.  Kirkcaldy  Water  Commissioners 
(1882),  7 App.  Cas.  694,  707.  Then  looking  at  clauses  15  and  21 
of  the  agreement,  and  14,  16,  17  and  24  of  the  conditions,  it  is 
quite  clear  that  the  liability  only  extended  to  streets  within  the 
city  when  the  agreement  was  entered  into:  Pedlar  v.  Road  Block 
Gold  Mines  of  India,  [1905]  2 Ch.  427.  Can  it  be  fairly  argued 
that  an  agreement  which  deals  with  the  city  of  Toronto  only  can 
be  held  to  extend  to  whatever  territory  the  city  may  subsequently 
choose  to  bring  within  its  limits,  and  then  no  matter  how  un- 
profitable an  extension  of  the  railway  into  the  annexed  territory 
may  be,  still  the  city  can  compel  the  company  to  build  it.  No 
sane  business  men  would  for  a moment  assume  such  a liability. 
Suppose,  for  example,  a person  was  to  enter  into  an  agreement 
to  build  houses  on  vacant  lots  in  the  city,  would  he  not  be  rather 
astonished  to  find  that  he  contracted  to  build  on  large  tracts  of 
vacant  land,  miles  in  extent,  because  the  city  had  seen  fit  to  sub- 
sequently enter  into  arrangements  to  annex  such  territory?  Then 
as  to  the  stops.  This  is  covered  by  clause  39.  The  trial  Judge 
seemed  to  think  this  must  be  read  in  conjunction  with  clause  26, 
which  deals  with  “speed  and  service. ” If  such  were  the  case 
clause  39  would  be  wholly  unnecessary.  Each  deals  with  a distinct 
subject  matter.  The  engineer’s  authority  is  limited  to  the  powers, 
conferred  by  sec.  39.  But  assuming  sec.  26  does  apply,  the  en- 
gineer has  not  brought  himself  within  it.  There  must  be  a de- 
termination. All  that  he  has  done  here  is  to  recommend.  Recom- 
mending is  not  determination.  “Recommend”  has  a different  mean- 
ing, as  appears  from  conditions  11  and  14.  “Determination”  includes, 
hearing  and  consideration.  In  this  capacity  he  exercises  a judicial 
function.  He  is  in  the  position  of  a quasi  arbitrator,  and  both 
sides  had  a right  to  be  heard  before  him.  He  cannot  act  ex  parte:- 
Wadsworth  v.  Smith  (1871),  L.R.  6 Q.B.  332,  337;  Chambers  v. 
Goldthorpe,  [1901]  1 Q.B.  624,  638-9;  Hudson  on  Building  Contracts, 
2nd  ed.,  256.  Then,  there  was  no  approval  by  the  city.  Their 
assent  could  only  be  by  by-law,  a resolution  was  not  sufficient; 
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Liverpool  and  Milton  R.W.  Co.  v.  Town  of  Liverpool  (1903),  33 
S.C.R.  180.  The  case  of  The  Town  of  Pembroke  v.  Canada  Central 
R.W.  Co.  (1882),  3 O.R.  503,  is  distinguishable.  In  that  case 
there  was  not  only  the  resolution  of  the  council,  but  their  acqui- 
escence for  over  five  years.  The  case  of  Port  Arthur  High  School 
Board  v.  Town  of  Fort  William  (1898),  25  A.  R.  522,  527,  is  also 
distinguishable.  The  appointment  of  the  school  board  was  under 
powers  conferred  by  the  High  Schools  Act,  48  Viet.  ch.  50  (O.), 
and  it  was  pointed  out  that  there  was  nothing  in  the  Act  requiring 
the  appointment  by  by-law.  Then  can  the  Court  issue  a mandatory 
order  in  case  of  the  refusal  of  the  company  to  lay  down  their  tracks 
on  such  outside  territory?  The  statute  does  not  carry  the  matter 
any  further  than  that  which  existed  when  the  case  of  The  City  of 
Kingston  v.  Kingston,  Portsmouth  and  Cataraqui  Electric  R.W.  Co. 
(1898),  25  A.R.  462,  was  decided.  The  case  of  City  of  Hamilton 
v.  Hamilton  Street  R.W.  Co.  (1904),  8 O.L.R.  642,  is  distinguishable. 
There  the  question  was  as  to  the  sale  of  limited  tickets.  The  Court 
held  that  the  company  were  obliged  to  sell  such  tickets,  and  having 
refused  to  do  so,  it  was  held  they  might  properly  be  restrained 
from  running  cars  on  which  such  tickets  were  not  sold.  Here  it 
is  asked  that  the  whole  system  should  be  stopped,  because  an  ex- 
tension of  the  road  has  not  been  built. 

Fullerton,  K.C.,  and  W.  Johnston,  for  the  respondents.  To 
determine  the  effect  of  the  agreement  as  to  subsequently  annexed 
territory,  the  meaning  of  the  words  “city  of  Toronto”  as  contained 
in  the  agreement  must  be  considered.  This  is  a continuing  name 
| with  changing  boundaries.  It  is  not  to  be  construed  by  the  agree- 
ment alone,  but  in  conjunction  with  the  validating  Act.  The  city 
were  making  a contract  which  was  to  be  in  force  for  thirty  years. 
Did  not  both  the  city  and  the  promoters  of  the  railway  know  that 
the  limits  of  the  city  would  be  extended  during  the  life  of  the 
agreement;  that  had  been  the  history  of  the  city  in  the  past;  ex- 
tension from  time  to  time  of  its  boundaries,  and  therefore  is  it  not 
clear  that  both  parties  had  in  view  when  the  agreement  was  entered 
into,  that  there  would  be  such  extensions,  and  that  the  agreement 
was  to  apply  to  the  city  as  it  existed  from  time  to  time?  The 
company  have  themselves  so  interpreted  the  agreement  by  ex- 
tending the  railway  to  the  annexed  territory  in  the  west  adjoining 
Toronto  Junction,  and  in  the  east  to  Munro  Park.  There  is  no 
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fear  that  any  act  of  the  city  in  this  respect  will  ever  work  a hardship 
to  the  company,  for  it  would  be  against  the  city’s  interests  to  do 
so.  It  is  not  going  to  order  anything  that  would  be  unprofitable. 

In  the  case  of  St.  Louis  Gas  Co.  v.  City  of  St.  Louis  (1870),  46 
Missouri  121,  the  case  of  extended  boundaries  was  considered, 
and  it  was  held  that  a contract  designed  for  a city  at  large 
operated  throughout  its  boundaries  whatever  their  change 
might  be.  The  defendants  have  not  been  able  to  find  any 
case  where  an  agreement,  such  as  the  one  here,  was  held 
not  to  apply  to  newly  acquired  territory.  The  different 

clauses  of  the  agreement  and  the  terms  of  the  award, 

conditions,  tender  and  by-law  which  were  incorporated  into 
the  agreement,  and  the  Act  incorporating  the  company  and 
confirming  the  agreement,  55  Viet.  ch.  99  (O.),  all  shew  that 
the  liability  contended  for  is  imposed.  Sub-sec.  4 of  sec.  19  ex- 
pressly shews  that  annexation  of  outside  territory  was  contem- 
plated. The  point,  however,  has  been  expressly  decided  by  the 
cases  between  the  city  and  the  company  which  have  been  before 
the  Courts:  City  of  Toronto  v.  Toronto  R.W.  Co.,  2 O.W.R.  226, 

3 O.W.R.  204,  5 O.W.R.  130,  affirmed  in  the  Privy  Council,  22, 
Times  L.R.  33,  known  as  the  mileage  case,  and  the  special  case 
before  Anglin,  J.,  between  the  same  parties,  reported  (1904)  9 
O.L.R.  333.  In  the  former  case  the  express  point  was  raised  as  to 
the  liability  as  to  streets  subsequently  brought  into  the  city,  when 
the  contention  of  the  city  was  upheld,  t*his  Court  affirming  the 
decision  of  the  Divisional  Court.  In  the  other  case,  when  it  came 

| 

before  the  Court  on  appeal  from  the  judgment  of  Anglin,  J.,  it  was 
admitted  by  the  defendants  that  the  point  had  been  decided  by  this 
Court  in  the  previous  case,  and  affirmed  by  the  Privy  Council, 
and  the  judgment  of  Anglin,  J.,  was  therefore  affirmed.  The 
case  of  The  City  of  Montreal  v.  Montreal  R.W.  Co.,  34  S.C.R.  472,  j 
in  no  way  applies  to  annexed  territory.  The  point  was  whether  the 
city  could  collect  percentages  on  streets  outside  the  limits  of  the 
city.  Then  as  to  stops.  The  trial  Judge  properly  held  that  clauses 
39  and  26  must  be  read  together,  as  the  stopping  of  cars  was  neces- 
sarily part  of  “speed  and  service,”  and  therefore  the  engineer  j 
had  jurisdiction  under  clause  26  to  deal  with  the  question  of  stops,  j 
subject  to  the  limitations  imposed  by  clause  39.  Then  as  to  there 
being  a determination  by  the  engineer.  The  report  of  the  engineer 
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recommending  was  a sufficient  determination,  for,  as  the  trial 
Judge  pointed  out,  before  there  could  be  a recommendation 
there  had  to  be  a determination.  This  is  the  word  always  used  by 
the  railway  committee  under  the  Dominion  Railway  Act  in  their 
reports  to  the  Governor-in-Council.  The  engineer  was  not  acting 
in  a judicial  capacity,  but  as  the  person  selected  under  the  agree- 
ment. He  is  in  the  same  position  as  an  architect  under  a building 
contract:  Collins  v.  Collins  (1858),  26  Beav.  306;  Re  Carus-Wilson 
& Greene  (1886),  18  Q.B.D.  7;  Hudson  on  Building  Contracts, 
2nd  ed.,  pp.  277-8,  531.  The  resolution  of  the  council  approving 
of  the  engineer’s  determination  was  sufficient.  They  were  not 
acting  under  the  powers  conferred  by  the  Municipal  Act,  but  under 
the  sanction  and  authority  of  the  agreement:  Township  of  Pem- 
broke v.  Canada  Central  R.W.  Co .,  3 O.R.  503;  Port  Arthur 
High  School  Board  v.  Town  of  Fort  William,  25  A.R.  522, 
527.  The  plaintiffs  are  entitled  to  specific  performance.  The 
case  of  The  City  of  Kingston  v.  Kingston,  Pembroke  and  Cataraqui 
Electric  R.W.  Co.,  25  A.R.  462,  does  not  apply.  There  the  judg- 
ment proceeded  on  the  principle  that  the  Courts  will  not  grant 
specific  performance  of  contracts,  the  execution  of  which  would 
require  such  supervision  by  the  Court  as  it  would  necessarily  be 
unable  to  give.  The  principle  to  be  adopted  is  that  contained  in 
that  class  of  cases  which  hold  that  where  there  is  some  definite 
work  to  be  performed,  and  damages  are  not  an  adequate  remedy, 
specific  performance  will  be  decreed:  Wolverhampton  v.  Emmons r 
[1901]  1 Q.B.  515;  Ryan  v.  Mutual  Tontine  Westminster  Chambers 
Association,  [1893]  1 Ch.  118,  128;  London  Street  R.W.  Co.  v.  City 
of  London  (1903),  9 O.L.R.  439;  City  of  Hamilton  v.  Hamilton 
Street  R.W.  Co.  (1904),  8 O.L.R.  455;  on  appeal  (1905),  10  O.L.R. 
575,  595;  City  of  Hamilton  v.  Hamilton  Street  R.W.  Co., 

8 O.L.R.  642.  The  Act  63  Viet.  ch.  102,  secs.  1,  5 (O.),  was  ex- 
pressly passed  to  give  the  Courts  power  to  act  in  such  cases  as, 
this. 

June  29.  The  judgment  of  the  Court  was  delivered  by  Osler? 
J.A.: — The  case  involves  the  construction  in  two  particulars  of 
the  agreement  of  the  1st  September,  1895,  between  the  plaintiffs 
and  George  W.  Kiely  et  al.,  set  forth  as  a schedule  to  55  Viet.  eh. 
99  (O.),  under  which  the  defendants  are  operating  their  railway. 
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The  first  question  is  whether  under  sec.  14  of  the  award,  con- 
ditions, tender  and  by-law  referred  to,  and  incorporated  in  the 
agreement,  the  defendants  can  be  required  by  the  city  to  establish 
and  lay  down  new  lines,  and  extend  their  tracks  and  car  service 
on  and  into  territory  which  was  not  within  the  limits  of  the  city 
at  the  date  of  this  agreement,  but  which  has  since  been  annexed 
to  and  is  now  part  of  the  city  and  within  its  enlarged  and  extended 
limits. 

The  question  was  recently  before  this  Court  on  appeal  from  the 
judgment  of  Anglin,  J.,  on  a special  case  submitted  in  another 
action  between  the  parties,  but  was  not  argued  because  it  was 
conceded  that  it  had  already  been  practically  disposed  of  adversely 
to  the  defendants  by  our  decision  in  a still  earlier  action  between 
them,  reported  5 O.W.R.  130,  which  was  afterwards  affirmed  by 
the  Judicial  Committee  of  the  Privy  Council.  The  judgment 
upon  the  special  case  on  that  point  was  therefore  affirmed  by  us, 
and  Street,  J.,  in  holding  in  the  present  action  that  the  defendants 
were  bound  by  the  agreement  to  extend  and  lay  down  their  tracks 
and  to  operate  their  railway  within  the  added  or  extended  terri- 
tory when  required  by  the  plaintiffs  so  to  do,  merely  followed  that 
decision.  But  inasmuch  as  the  judgment  of  this  Court  in  the 
special  case  has  in  this  respect  now  been  reversed  by  the  Supreme 
Court,  distinguishing  it  from  the  earlier  decisions,  it  follows  that 
the  appeal  from  so  much  of  the  judgment  of  Street,  J.,  as  declares 
the  obligation  of  the  defendants  to  be  what  he  held  it  to  be,  must 
be  allowed,  and  that  for  the  2nd,  3rd  and  4th  clauses  of  the  judg- 
ment, as  drawn  up,  must  be  substituted  a declaration  that  the 
defendants  were  not  bound  to  comply  with  by-law  No.  4520, 
passed  by  the  plaintiffs  on  the  10th  April,  1905,  and  were  not 
bound  to  lay  down  railway  tracks  on  Avenue  road  as  required 
by  that  by-law,  and  have  not  committed  a breach  of  sec.  14  of  the 
award,  conditions,  tender  and  by-law  mentioned  in  the  second 
paragraph  of  the  statement  of  claim,  in  that  respect. 

The  other  question  is  whether  under  the  terms  of  the  agreement 
the  power  to  make  regulations  to  be  complied  with  by  the  defend- 
ants in  respect  of  the  places  at  which  cars  are  to  be  stopped  for 
the  purpose  of  taking  on  or  letting  off  passengers,  rests  with  the 
defendants  or  with  the  city  engineer  and  the  council  of  the  plaintiffs, 
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and  if  with  the  latter,  whether  the  regulation  now  sought  to  be 
enforced  was  made  in  accordance  with  the  agreement. 

The  relative  clauses  of  the  award,  conditions,  tender  and  by-law 
on  this  point  are  as  follows: 

26.  The  speed  and  service  necessary  on  each  main  line,  part  of 
same,  or  branch,  is  to  be  determined  by  the  city  engineer  and 
approved  by  the  city  council. 

37.  Each  car  is  to  be  in  charge  of  a uniformed  conductor,  who 
shall  clearly  announce  the  names  of  cross  streets  as  the  car  reaches 
them  . . . 

39.  Cars  shall  only  be  stopped  clear  of  cross  streets  and  midway 
between  streets  where  distance  exceeds  600  feet  . . . 

For  many  years  the  defendants  stopped  their  cars  at  all  the 
places  mentioned  in  sec.  39,  but  being  of  opinion  that  fewer  stops 
were  necessary  or  desirable  for  the  effective  working  of  the  railway, 
recently  ceased  to  stop  at  many  of  them.  Complaints  having 
been  made  of  the  inconvenience  caused  by  this  course,  the  city 
engineer  examined  into  the  matter,  and  reported  to  the  council’s 
committee  on  works  in  favour  of  the  restoration  of  nearly  all  the 
former  stopping  places,  as  follows:  “I  beg  to  recommend  that  the 
Toronto  Railway  Company  be  requested  to  stop  their  cars  at  the 
following  points.  List  of  points  or  places  where  the  Toronto 
Railway  Company  shall  be  required  to  stop  their  cars  for  the  purpose 
of  taking  on  and  letting  off  passengers.” 

The  several  points  or  places  are  then  specified  in  detail.  The 
committee  sent  on  the  report  in  the  usual  way  to  the  board  of 
control;  the  board  passed  it  on  to  the  council  for  consideration, 
and  the  latter  by  resolution  of  the  25th  April  adopted  it  without 
amendment. 

The  defendants  were  notified  to  comply  with  the  resolution 
and  to  stop  their  cars  as  provided  thereby.  This  they  refused  to 
do  on  various  grounds,  contending 

1.  That  if  the  matter  was  within  the  jurisdiction  of  the  engineer 
at  all,  he  was  acting  in  a judicial  capacity  and  could  not  determine 
it  without  first  giving  notice  to  them  and  hearing  their  objections. 

2.  As  expressed  by  Street,  J.,  that  the  regulation  of  the  places 
at  which  cars  are  to  be  stopped  is  not  a matter  coming  within  the 
26th  section,  but  is  left  to  be  determined  by  the  defendants  them- 
selves, subject  only  to  the  restrictions  of  the  39th  section.  In 
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other  words,  that  so  long  as  they  stop  at  cross  streets  and  midway 
between  streets  only  when  the  distance  exceeds  600  feet,  they 
may  stop  at  such  points  only  as  they  deem  advisable. 

3.  That  the  city  engineer  has  not  “ determined,  ” but  only 
“ recommended,”  that  the  defendants  should  be  required  to  stop 
their  cars  at  the  points  in  dispute. 

4.  That  the  council  have  not  adopted  the  engineer’s  report  by 
by-law,  but  by  resolution  only,  and  that  they  could  only  act  in 
this  matter  by  by-law. 

Some  of  the  most  serious  of  these  objections  have  arisen  from 
the  singularly  careless  and  slipshod  way  in  which  the  council  have 
transacted  business  of  a very  important  nature,  but  upon  considera- 
tion I am  of  opinion  that  we  are  not  compelled  to  yield  to  any  of 
them,  and  that  my  learned  brother  Street’s  judgment  should  be 
affirmed. 

Having  regard  to  the  tenor  of  the  whole  contract,  it  appears 
to  me  that  the  engineer  does  not  occupy  any  judicial  or  quasi- 
judicial position  between  the  city  and  the  company  in  reference  to 
the  matters  provided  for  by  the  26th  clause.  The  subject  is  one 
which  by  the  very  terms  of  the  clause  the  former  have  retained 
under  their  own  control,  the  engineer  being  the  person  agreed 
upon  who  is  to  advise  them  what  in  his  opinion  is  necessary  to  be 
done  by  the  defendants,  though  his  determination  goes  for  nothing 
until  and  unless  the  plaintiffs  approve  of  it. 

Had  the  question  arisen  at  the  inception  of  the  company’s 
operations,  I think  it  would  hardly  have  occurred  to  any  one 
to  suggest  that  the  engineer  was  bound  to  consult  with  them  before 
determining  what  service  should  be  supplied.  There  is  nothing 
to  indicate  that  anything  of  that  kind  was  in  contemplation,  and 
it  can  make  no  difference  in  the  rights  of  the  parties  and  the  con- 
struction of  the  contract  that  what  the  engineer  has  now  required 
to  be  done  is  something  different  from  what  the  defendants  had 
adopted.  The  reference  of  a dispute  is  not  what  is  contemplated. 
The  agreement  says  nothing  about  hearing  and  determining.  On 
the  contrary,  the  engineer  is  a person  selected  by  the  parties  as  one 
upon  whose  skill  and  judgment  they  could  rely,  and  who  from  his 
general  qualifications  would  be  capable  of  determining  what  should 
be  done  by  the  defendants  in  this  as  well  as  in  other  matters,  to 
the  performance  of  which  the  defendants  have  obliged  themselves 
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upon  the  adoption  by  the  council  of  his  recommendation,  or  re- 
quisition, or  determination.  There  is  no  substantial  distinction 
between  his  “recommendation”  in  clauses  11  and  12,  his  “re- 
quisition” in  clause  24,  and  his  “determination”  in  clauses  26, 
27  and  28.  None  of  these  is  effective  without  the  approval  of  the 
council,  and  equally,  I think,  none  of  them  legally  compels,  though 
they  may  morally  or  reasonably  invite,  discussion  or  consideration 
between  the  engineer  and  the  defendants  before  he  refers  them  to 
the  council.  To  adopt  the  language  of  Hannen,  J.,  in  Wadsworth 
v.  Smith , L.R.  6 Q.B.  332,  337:  “The  clause  in  question  seems 
to  me  no  more  than  an  extension  of  the  ordinary  clause  in 
building  contracts  that  the  certificate  of  the  architect  shall  be 
conclusive  as  to  the  work  done  and  the  manner  of  doing  it.” 

2.  Subject  to  the  limitation  of  clause  39,  the  regulation  of  the 
places  at  which  cars  are  to  be  stopped  seems  to  me  to  be  a matter 
within  the  “speed  and  service”  clause.  Subject  to  such  limitation, 
therefore,  the  plaintiffs  had  the  power  in  the  manner  prescribed  by 
the  latter  clause  to  fix  such  places.  I refer  to  what  was  said  on 
this  point  in  the  former  case  between  the  parties,  reported  10 
O.L.R.  657,  663-4  (C.A.) 

3.  I think  that  the  report  of  the  engineer  to  the  council  “recom- 
mending” that  the  defendants  be  “requested,”  and  setting  forth 
a list  of  the  points  and  places  at  which  “they  shall  be  required” 
to  stop  their  cars,  though  somewhat  informally  expressed,  is  a 
sufficient  “determination”  by  him  of  what  the  defendants  were 
to  do  in  this  respect.  It  was  more  than  a mere  mental  determina- 
tion. It  was  his  official  »action,  and  the  only  official  action  he 
could  take  to  express  his  determination  of  what  the  defendants 
should  do.  He  might  have  said,  “I  have  determined  that  these 
are  the  places  at  which  stops  shall  be  made,”  but  it  was  to  the 
plaintiffs  that  such  determination  was  to  be  communicated  by 
him  for  approval.  In  effect  that  is  what  he  has  said.  He  could 
not  recommend  without  having  first  determined,  and  his  recom- 
mendation and  the  language  of  his  report  shews  that  this  is  what 
he  has  done. 

Nothing  further  was  necessary  except  for  the  council  to  approve 
of  the  report,  and  when  they  had  done  so  and  the  report  and  ap- 
proval communicated  to  the  defendants,  as  it  was,  it  became  their 
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duty  under  their  covenant  in  the  agreement,  to  comply  with  what 
was  required. 

4.  Then,  have  the  plaintiffs  approved  of  their  engineer’s  de- 
termination? They  have  done  so  by  resolution,  and,  though  I 
cannot  say  that  I am  entirely  free  from  doubt,  I incline  to  the  opinion 
that  this  was  sufficient,  and  that  a by-law  was  not  necessary,  and 
that  the  case  is  not  governed  by  secs.  325-326  of  the  Municipal 
Act.  The  defendants  were  not  exercising  powers  under  that  Act. 
The  matter  was  one  dependent  upon  the  contract  of  the  parties, 
and  where  a by-law  is  required,  as  under  clause  14,  it  is  so  expressed. 
The  action  of  the  council  upon  the  engineer’s  report  in  other  matters 
entrusted  to  his  determination  is  elsewhere  variously  expressed 
as  “ approval,”  “confirmation,”  or  “ endorsation. ” The  thing 
which  becomes  operative  is  the  engineer’s  determination,  and 
the  approval  of  the  council  may,  I think,  be  manifested  by  a reso- 
lution adopting  it.  The  decision  of  this  Court  in  Port  Arthur 
High  School  Board  and  Town  of  Fort  William , 25  A.R.  522,  war- 
rants us  in  so  holding.  And  see  Lewis  v.  Alexander  (1905),  24 
S.C.R.  551  557-558. 

This  case  is  not  within  the  decision  of  the  Supreme  Court  in 
Liverpool  and  Milton  R.W.  Co.  v.  The  Town  of  Liverpool, 
33  S.C.R.  180,  which  merely  holds,  upon  the  ’ construction  of  the 
two  statutes  there  in  question,  that  a power  conferred  upon  the 
town  by  the  one  to  make  certain  regulations  respecting  the  crossing 
of  the  railway  through  the  town,  must  by  force  of  the  other  be 
made,  not  by  resolution,  but  by  by-law,  the  terms  of  the  latter 
Act  impliedly  excluding  all  power  to  make  it  otherwise  when  the 
matter  to  be  regulated  was  one  by  law  within  the  control  of  the 
council. 

5.  Lastly,  I am  of  opinion  that  the  plaintiffs  are  entitled  to  an 
order  restraining  the  defendants  from  running  the  cars  upon  their 
railway  except  in  accordance  with  the  determination  of  the  engineer 
as  to  the  stopping  places.  They  have  covenanted  to  do  so,  and 
there  is  in  the  circumstances  of  the  case  no  greater  difficulty  in 
enjoining  them  from  committing  a breach  of  their  covenant  than 
there  was  in  the  case  of  Hamilton  v.  The  Hamilton  Street  R.W.  Co., 
10  O.L.R.  594,  recently  before  us.  I refer  to  the  cases  there 
cited  at  p.  599,  and  to  the  case  of  Wolverhampton  v.  Emmons, 
[1901]  1 Q.B.  515,  522-3. 

Appeal  dismissed  with  costs. 


G.  F.  H. 
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[DIVISIONAL  COURT.] 

Re  Gerow  and  The  Municipal  Council  of  the  Township 
of  Pickering. 

Intoxicating  Liquors — Local  Option  By-law — Consolidated  Municipal  Act , 
1903,  secs.  245  and  246 — General  Bribery. 

A cattle  drover  who  was  not  a “temperance  man,”  nor  an  agent  in  any  way 
of  the  “temperance  people”  who  were  promoting  the  passage  of  a local 
option  by-law,  having  a grudge  against  a local  hotel  keeper,  took  an  active 
interest  in  the  passing  of  the  by-law  by  treating  freely  as  he  travelled 
through  the  township,  with  a view,  as  he  admitted,  of  influencing  the 
electors  to  vote  for  the  by-law.  There  was  no  general  drunkenness,  and  it 
was  not  proved  definitely  that  any  one  elector  had  been  treated.  The 
by-law  was  carried  by  a majority  of  205  in  a vote  of  over  1,200:— 

Held,  in  the  circumstances,  that  such  treating  and  conduct  were  not  the 
means  of  the  passing  of  the  by-law  in  violation  of  the  provisions  of  secs.  245 
and  246  of  the  Consolidated  Municipal  Act,  1903. 

Judgment  of  Meredith,  C.J.C.P.,  reversed. 

This  was  an  appeal  from  a judgment  quashing  a local  option 
by-law  of  the  township  of  Pickering. 

The  motion  to  quash  was  made  in  Weekly  Court  on  21st  June, 
1906,  before  Meredith,  C.J.C.P. 

E.  E.  A.  DuVernet,  for  the  motion. 

Farewell,  K.C.,  contra. 

June  21.  Meredith,  C.J.: — The  main  ground  upon  which 
this  application  is  rested  is  that  to  which  sec.  381  of  the  Consolidated 
Municipal  Act,  1903,  applies:  “Any  by-law  the  passage  of  which 
has  been  procured  through,  or  by  means  of  any  violation  of  the 
provisions  of  sections  245  and  246  of  this  Act,  shall  be  liable  to  be 
quashed  upon  an  application  made  in  conformity  with  the  pro- 
visions hereinbefore  contained.”  Sections  245  and  246  in  their 
various  clauses  define  what  is  bribery. 

It  may  be  open  to  question  whether  in  order  that  sec.  381  may 
be  applied  it  is  necessary  to  go  so  far  as  to  prove  bribery  of  such  a 
character  and  to"  such  an  extent,  as  leads  to  the  conclusion  that 
there  has  not  been  a free  expression  of  the  will  of  the  electors, 
though  the  language  “which  has  been  procured  through  or  by 
means  of  any  violation,”  seems  to  point  to  the  conclusion  that 
the  Court  must  be  satisfied  that  the  violation  of  the  sections  referred 
to  was  the  means  of  the  passing  of  the  by-law. 


D.  C. 
1906 

June  21. 
Oct.  6. 
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This  by-law  passed  by  a majority  of  two  hundred  and  five  in 
a vote  of  over  twelve  hundred,  which  is  a considerable  majority. 

What  may  be  called  the  sporadic  cases  of  bribery  alleged  would 
of  themselves  have  no  weight  in  leading  to  the  conclusion  that 
the  by-law  should  be  quashed,  for  the  reasons  mentioned  in  sec. 
381;  but  the  difficulty  I have  had  is  in  regard  to  the  conduct  of 
Vanstone,  as  stated  by  himself  in  his  examination  upon  this  motion. 
He  avows  that  he  was  a means,  if  not  the  principal  means,  of  in- 
ducing those  who  were  interested  in  having  a local  option  by-law 
passed  to  approach  the  council  for  the  purpose  of  having  the  by-law 
submitted  to  the  electors;  that  he  took  a prominent  part  in  the 
preparation  of  the  petitions  which  were  necessary  under  the  Act 
to  lead  to  the  action  of  the  council.  He  avows  that  it  was  his  part 
to  look  after  what  he  called  the  “ whiskey  end”  of  the  voters,  and 
he  admits  that  he  spent  money  freely  in  treating,  for  the  purpose 
of  influencing  voters.  He  frankly  avows  that  that  was  his  purpose. 

He  was  questioned  as  to  a sum  of  $600  which  upon  one  occasion 
he  is  supposed  to  have  had  in  his  possession  and  to  have  shewn  to 
an  elector,  and  was  asked  whether  he  spent  the  whole  of  that  for 
the  illegal  purposes  about  which  he  was  being  examined,  and  would 
not  go  any  further  than  to  say  that  he  had  not  spent  the  whole  of 
»it.  Upon  re-examination,  counsel  for  the  township  did  not  clear 
that  up  in  any  way.  We  have  therefore  the  case  of  a man  who 
avows  that  he  was  determined  at  all  hazards, — for  that  is  the  effect 
of  his  testimony,  I think, — to  carry  this  by-law;  that  he  spent 
money  wherever  he  could  influence  the  class  of  voters  that  he  was 
“ to  take  care  of,  ” as  he  calls  it,  and  he  has  not  denied  that  he  spent 
money,  it  is  not  an  unfair  inference  upon  the  testimony,  amounting 
to  some  hundreds  of  dollars,  in  accomplishing  that  unlawful  purpose. 

Where  there  is  such  evidence,  it  goes  a long  way  to  lead  one  to 
the  conclusion  that  an  election  so  tainted  cannot  have  resulted  in 
a free  expression  of  the  will  of  the  voters. 

In  dealing  with  this  case,  I think  I should  apply  the  same 
principle  as  is  applied  in  Parliamentary  elections  cases,  where  what 
is  called  general  bribery,  bribery  at  common  law,  has  been  proved 
to  have  taken  place.  Where  such  bribery  is  proved  to  have  taken 
place,  although  the  candidate  has  had  nothing  to  do  with  it, — 
the  bribery  may  have  come  from  unknown  sources,  as  one  of  the 
cases  says, — if  it  is  of  such  a general  character  as  to  lead  to  the 
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conclusion  that  there  has  not  been  a free  expression  of  the  will  of 
the  electors,  then  the  election  is  to  be  avoided. 

Now  I think  that  having  regard  to  the  avowed  purposes  of  this 
man,  Vanstone,  and  the  admissions  which  he  has  made,  the  proper 
conclusion  is  that  he  corrupted  so  widely  that  there  could  not  have 
been  a free  and  fair  expression  of  the  will  of  the  electors. 

The  majority  no  doubt  was  large,  but  the  means  adopted  to 
secure  votes  were  upon  a pretty  large  scale  also,  and  they  were 
used  upon  what  may  have  been  a large  number  of  those  who  were 
entitled  to  vote. 

I think,  therefore,  that  upon  that  ground  alone,  it  is  my  duty 
to  say  that  this  by-law  should  be  quashed.  I am  not  at  all  disposed 
to  give  effect  to  technical  objections  such  as  those  in  support  of 
which  Mr.  DuVernet  has  argued.  I think  the  Court  ought  to  be 
astute  to  prevent  any  technical  objection  over-riding  the  will  of 
the  electors,  where  there  has  been  the  opportunity  for  a free  and 
fair  expression  of  that  will. 

There  is,  however,  one  branch  of  these  objections  that  is  some- 
what serious.  It  is  said, — although  the  evidence  is  not  very  satis- 
factory upon  the  point, — that  a large  number  of  tenants  who  were 
not  entitled  to  vote  cast  their  ballots. 

I am  of  opinion, — putting  the  case  most  favourably  to  those 
who  are  supporting  the  by-law, — that  sec.  86  of  the  Consolidated 
Municipal  Act,  1903,  applies,  and  that  a tenant,  entered  as  such 
upon  the  roll,  who  was  not  a resident  in  the  municipality  at  the 
time  of  the  voting  and  had  no  been  for  a month  previous,  was  not 
entitled  to  vote. 

It  is  impossible  to  say  whether  a particular  voter  cast  his  ballot 
for  or  against  the  by-law,  but  if,  as  was  said,  anything  like  one 
hundred  of  such  persons  voted,  that  may  have  had  an  important 
effect  upon  the  result  of  the  voting. 

I must,  as  I have  said,  quash  the  by-law.  I regret  having  to 
come  to  that  conclusion.  It  is  most  unfortunate  that  a by-law 
which  may  have  been  carried  by  a majority  of  those  who  were 
uninfluenced  by  improper  considerations,  should  be  set  aside,  and 
that  there  should  be  no  opportunity  until  next  year  of  again  sub- 
mitting the  question  to  the  electors,  and  that  they  should  be  re- 
quired to  begin  de  novo  by  the  presentation  of  a new  petition. 
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The  case  entirely  fails,  in  as  far  as  the  attempt  is  made, — 
I think  it  was  an  unworthy  and  an  unnecessary  attempt  to  fasten 
upon  those  who  were  promoting  the  by-law,  whether  they  were 
right  or  wrong  in  their  view  that  it  was  in  the  public  interest  that 
such  a by-law  should  be  passed, — the  accusation  that  they  were 
parties  to  the  improper  acts  which  were  committed  by  Yanstone; 
but  unfortunately  they  have  to  suffer  for  his  acts. 

Under  the  circumstances,  that  charge  having  been  made 
and  having  failed,  and  in  view  of  the  number  of  technical  objections 
that  have  been  taken,  and  of  the  fact  that  the  township  council 
itself  appears  to  have  acted  properly  and  in  perfect  good  faith, 
while  I quash  the  by-law  it  should  be  quashed  without  costs. 

From  this  judgment  the  municipal  council  of  the  township  of 
Pickering  appealed  to  a Divisional  Court,  and  the  appeal  was 
argued  on  the  28th  of  September,  1906,  before  Falconbridge,, 
C.J.K.B.,  Britton  and  Clute,  JJ. 

Farewell,  K.C.,  and  J.  M.  Godfrey,  for  the  appeal,  contended 
that  there  were  but  four  non-resident  tenants  who  voted  for  the 
by-law,  and  their  votes  did  not  affect  the  general  result ; that  treat- 
ing was  not  mentioned  in  secs.  245  and  246  of  the  Municipal  Act, 
1903;  that  Vanstone,  the  drover,  was  not  an  agent  of  the  temper- 
ance people,  but  simply  a free-lance  to  gratify  private  spite;  that 
there  was  no  evidence  that  even  one  elector  had  been  treated;  that 
there  was  not  that  general  debauchery  of  the  electors  which  would 
constitute  treating  at  common  law ; and  that  it  was  a paradox  that 
a temperance  by-law  could  be  carried  by  treating.  They  cited  Regina 
ex  rel.  Thornton  v.  Dewar  (1895),  26  O.R.  512;  Re  North  Middlesex 
(1875),  H.E.C.  376;  Re  East  Toronto  (1871),  H.E.C.  70;  Re  London 
(1875),  H.E.C.  214;  Re  East  Middlesex  Provincial  Election ; Rose 
v.  Rutledge  (1902),  5 O.L.R.  644;  The  Bradford  Case  (1869), 
1 O’M.  & H.  35,  at  p.  41;  Re  Dillon  and  Village  of  Cardinal 
(1905),  10  O.L.R.  371;  The  Beverly  Case  (1869),  1 O’M.  & H.  143; 
The  Ipswich  Case  (1886),  4 O’M.  & H.  70,  at  p.  71;  The 
Bodmin  Case  (1869),  1 O’M.  & H.  117,  at  p.  122;  The  Coventry  Case 
(1869),  1 O’M.  & H.  97,  at  p.  106  (foot  of  page);  The  Tamworth 
Case  (1869),  75. 

DuVernet,  contra,  contended  there  was  wholesale  treating  which 
affected  the  result  and  caused  the  passing  of  the  by-law;  that  such 
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treating  was  prohibited  at  common  law;  that  secs.  245  and  246 
of  the  Municipal  Act  were  very  broad  in  their  terms  and  covered 
treating,  and  cited  The  Bradford  Case,  1 O’M.  & H.  at  p.  40;  The 
Coventry  Case,  ib.,  at  p.  106  (bottom  of  page);  The  Beverly  Case,  at 
p.  147;  McPherson’s  Election  Law,  446;  Re  Sinclair  and  Town  of 
Owen  Sound  (1906),  12  O.L.R.  488,  and  cases  there  referred  to. 

Farewell,  in  reply,  cited  Re  Dillon  & The  Village  of  Cardinal 
(1905),  10  O.L.R.  371. 


D.  C. 
1906 

Re 

Gerow 

and’ 

Township 

of 

Pickering. 


October  6.  Falconbridge,  C.J.: — The  original  notice  of 
motion  sets  forth  twelve  grounds  of  objection  to  the  by-law.  All 
of  these,  save  one,  were  technical  in  their  nature,  and  the  learned 
Chief  Justice  properly  refused  to  give  effect  to  any  of  them.  He, 
however,  thought  that  one  branch  of  them  was  somewhat  serious. 

It  was  alleged  that  a large  number  of  tenants  who  were  non-resi- 
dents and  therefore  not  entitled  to  vote,  cast  their  ballots.  The 
evidence,  he  remarked,  was  not  very  satisfactory  on  this  point, 
and  it  now  appears  that  there  were  only  four  persons  so  disqualified 
who  voted  at  this  election,  and  we  give  the  township  leave  to  file 
the  certificate  of  the  clerk  to  this  effect. 

There  remains,  therefore,  only  one  ground  of  objection  to  be 
considered  on  the  present  appeal,  viz.: 

“ 10.  The  majority  of  the  votes  for  the  by-law  was  procured  by 
bribery,  corruption  and  undue  influence  practised  on  the  electors 
at  said  election.”  It  is  evident  that  the  draftsman  had 
well  in  his  mind  the  provisions  of  sec.  381  of  the  Consolidated 
Municipal  Act,  1903:  “Any  by-law  the  passage  of  which  has  been 
procured  through,  or  by  means  of  any  violation  of  the  provisions  of 
sections  245  and  246  of  this  Act,  shall  be  liable  to  be  quashed  ...” 
As  pointed  out  in  the  judgment  appealed  from,  the  Court  must 
be  satisfied  that  the  violation  of  the  sections  referred  to  was  the 
means  of  the  passing  of  the  by-law. 

The  particular,  offence  charged  is  that  of  treating,  which  is  not 
specifically  mentioned  in  secs.  245  or  246.  The  learned  Chief 
Justice  has,  however,  manifestly  regarded  treating  as  a form  of 
bribery  or  undue  influence,  and  therefore  within  the  mischief  aimed 
at  by  the  statute. 

The  person  whose  alleged  lawless  acts  have  caused  the  trouble 
is  one  W.  E.  Vanstone,  and  there  is  no  pretence  that  he  was  an 
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agent  of  those  who  were  supporting  or  promoting  the  passage  of 
the  by-law  in  question,  which  is  a local  option  by-law. 

Yanstone  is  neither  on  principle  or  in  practice  what  is  known  as 
a “temperance  man”  (i.e.,  total  abstainer  as  distinguished  from  a 
temperate  man).  On  the  contrary,  in  the  pursuit  of  his  ordinary 
business,  which  is  that  of  a drover,  he  spends  money  “a  little  all 
the  time”  in  drinks  and  treating.  His  custom  is  “we”  (he  and 
“the  boys”)  “generally  have  a drink  when  we  can  get  any  place 
handy.”  He  admits  that  the  temperance  party  probably  looked 
at  him  askance  as  being  a “whiskey  man.”  He  does  not  claim 
to  have  supported  the  by-law  on  account  of  any  principle  involved, 
nor  from  any  desire  to  suppress  the  traffic  in  liquor,  but  in  order  to 
“get  even”  with  a local  publican  who  had  ordered  him  out  of  his 
hotel,  and  Vanstone  accordingly  tried  to  “put  him  out  of  business.” 

Thus  is  presented  a very  complete  paradox.  A temperance 
by-law  is  in  question.  This  supporter  is  not  a temperance  man. 
And  it  is  charged,  that  he  procured  the  passage  of  the  by-law  by 
corrupt  methods,  which  are  not  supposed  to  be  those  of  temperance 
people. 

The  whole  case  is  in  Vanstone’s  evidence.  He  is  manifestly 
quite  willing  to  pose  as  one  who  “went  out  to  win”  the  election 
and  won. 

But  he  does  not  prove  any  condition  of  general  drunkenness 
throughout  the  township,  so  as  to  produce  obvious  demoralization 
to  an  extent  which  might  influence  the  election:  The  TamworthCase t 
1 O’M.  & H.  at  p.  85.  On  the  contrary,  there  is  no  evidence  of  the 
treating  of  one  elector,  and  no  evidence  of  any  intoxication. 

The  order  appealed  from  must  be  set  aside  with  costs  here  and 
below. 

Britton,  J. : — The  motion  to  quash  the  by-law  in  question  was 
made  upon  twelve  distinct  grounds,  all  of  which  except  two  were 
of  a technical  nature,  alleging  non-compliance  with  the  directions 
of  the  statute  in  reference  to  the  publication  of  the  by-law,  con- 
ducting the  polling  of  votes,  counting  ballots,  etc.  The  fourth 
objection  is,  that  persons  were  allowed  to  vote  at  said  election  who 
were  not  so  entitled;  and  the  tenth  objection  is  that  “the  majority 
of  votes  for  the  said  by-law  was  procured  by  bribery,  corruption 
and  undue  influence  practised  on  the  electors  at  said  election.” 
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The  fourth  objection  was  not  given  effect  to  by  the  learned 
Chief  Justice,  as  the  evidence  was  not  satisfactory  that  any  large 
number  of  those  of  whom  disqualification  was  alleged  had  actually 
voted. 

It  now  appears  that  not  more  than  four  of  such  persons  voted. 
It  was  not  argued  and  there  is  no  evidence  to  shew  that  in  regard  to 
any  of  these  there  was  any  knowledge  on  the  part  of  those  so, voting 
or  on  the  part  of  any  one  canvassing  for  the  votes,  of  the  disquali- 
fication. The  result  was  not  affected.  The  by-law  was  quashed 
upon  the  sole  ground  that  Vanstone  “corrupted  so  widely  that 
there  could  not  have  been  a free  and  fair  expression  of  the  will  of 
the  electors.” 

With  the  greatest  possible  respect  for  the  opinion  of  the  Chief 
Justice,  I am  compelled  to  differ  from  him  in  the  conclusion  to 
which  he  with  regret  came. 

If  the  Court,  before  quashing  the  by-law,  upon  the  ground  of 
bribery  and  corruption,  must*  be  satisfied  that  the  violation  of 
secs.  245  and  246  of  the  Consolidated  Municipal  Act  1903  “was  the 
means  of  passing  of  the  by-law,”  and  if  treating  per  se  is  not  a 
corrupt  practice,  then  I am  unable  to  find  in  the  evidence  anything 
to  satisfy  me  of  such  violation. 

Because  of  the  evidence  of  and  in  reference  to  Vanstone,  it  is 
said  that  an  application  of  the  principle  “ applied  in  Parliamentary 
election  cases,  where,  what  is  called  general  bribery, — bribery  at 
common  law, — has  been  proved  to  have  taken  place,”  would  compel 
the  quashing  of  this  by-law.  I do  not  read  the  evidence  as  proving 
anything  like  general  bribery — so  as  to  bring  this  within  any  case 
to  which  we  were  referred,  where  an  election  was  voided  for  bribery. 

What  is  the  evidence  in  regard  to  Vanstone?  He  was  not  a 
temperance  man,  but  because  of  hostility  to  a certain  hotel  keeper 
he  was  very  anxious  to  have  this  by-law  pass.  He  was  a drover, 
and  during  the  campaigning  time  for  and  against  this  by-law,  he 
was  going  through  the  township  trying  to  bargain  for  beets  for  a 
sugar  factory  ; accustomed  to  patronize  bars  and  to  treat  those 
who  happened  to  be  present  when  he  desired  to  drink. 

The  temperance  party  had  a committee,  and  Vanstone  was  not 
a member  of  that  committee.  Upon  Vanstone’s  examination  this 
occurred : 
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“ Q.  16.  Did  they  (the  committee)  appoint  a sub-committee  to 
look  after  each  polling  sub-division?  A.  I could  not  say. 

Q.  17.  What  part  did  you  take  in  the  committee  yourself?  A.  I 
guess  I took  the  whiskey  end  of  it. 

Q.  18.  What  do  you  mean  by  that?  A.  This,  that  I am  nort  a 
temperance  man.  I did  not  attend  their  meetings. 

Q.  19.  You  took  the  whiskey  end;  that  is,  you  looked  after  the 
voters  and  saw  that  they  voted  right?  A.  I done  what  I could. 

Q.  20.  And  your  influence  was,  as  you  said  before,  in  favour  of 
casting  votes  for  the  passing  of  the  by-law?  A.  Yes. 

Q.  21.  Were  you  a member  of  any  of  the  committees?  A.  No.” 

He  stated  that  probably  the  temperance  people  looked  askance 
at  him  as  being  a whiskey  man,  that  he  did  not  attend  any  committee 
meetings,  that  there  were  no  public  meetings  to  his  knowledge — 
if  there  were  he  did  not  attend  any — and  he  made  no  speeches  in 
favour  of  the  by-law  at  any  public  meeting. 

“ Q.  27.  Will  you  tell  me  exactly  what  you  did?  You  said  you 
did  something  in  carrying  the  by-law;  what  was  it  that  you  did  in 
looking  after  the  whiskey  end?  A.  Oh,  just  a little  outside  talk. 

Q.  28.  I suppose  you  made  bets  with  a man  as  to  whether  the 
by-law  would  carry  or  not?  A.  It  was  pretty  hard — you  could  not 
get  much  money.  I got  a little. 

Q.  29.  How  many  bets  did  you  make?  A.  Just  a couple.” 

He  stated  that  all  the  bets  he  made  amounted  to  only  $3.00.  He 
offered  to  put  up  $500  as  a bet  that  the  by-law  would  carry,  but  he 
could  not  get  the  money  up. 

“Q.  37.  I suppose  you  were  prepared  to  use  your  influence  and 
spend  money  in  carrying  it?  A.  Well,  I spent  money  in  one  way 
of  looking  at  it. 

Q.  38.  It  was  said  by  some  one  yesterday  that  you  were  heard 
to  say — I forget  whether  it  was  at  Brougham  or  not — that  you 
would  sacrifice  your  time  and  money  to  carry  the  by-law?  A.  I 
guess  I did.” 

He  stated  that  he  thought  he  gave  about  three  weeks  before 
1st  January — a little  over — that  he  was  driving  all  the  time  through 
the  township  on  his  own  business,  as  drover,  and  while  on  that 
business  advocated  the  by-law. 

Assume  for  the  sake  of  argument,  that  he  spent  all  his  time  in 
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“advocating  the  by-law,”  and  that  he  was  instrumental  in  getting 
up  the  petition  to  the  council, — 

“Q.  64.  Now  then,  you  said  you  would  sacrifice  your  time  and 
money.  What  money  did  you  spend,  and  how  did  you  spend  it? 
A.  Well,  you  cannot  be  in  company  without  spending  money. 

Q.  65.  For  instance,  if  you  were  in  a hotel  you  would  say,  ‘ Boys, 
vote  in  favour  of  the  by-law  and  step  up  and  have  a drink.’  Would 
you  do  that?  A.  I do  not  know  as  I would  put  it  that  way;  I 
would  say,  ‘have  a drink  any  way.’ 

Q.  66.  And  they  would  not  be  backward  in  accepting,  coming 
forward  and  have  a drink?  A.  I think  they  were  looking  for 
them.” 

He  says  he  paid  no  money,  nor  the  equivalent  of  money,  to 
any  one. 

It  may  be  conceded,  that  on  nomination  day  he  shewed  to  the 
applicant,  Gerow,  “a  roll  of  bills”  and  said  “this  is  temperance 
people’s  money,  I am  spending  it,  and  you  may  as  well  have  some 
of  it,  as  any  one  else,  ” because  Vanstone  admits  that  he  said  “every 
kind  of  thing”  down  there,  and  that  he  spent  a little  money  on  that 
day.  The  nomination  was  for  reeve  and  councillors. 

“Q.  76.  And  there  is  no  doubt  that  what  you  did  there  did  in- 
fluence the  vote,  Mr.  Vanstone?  A.  I would  not  say  that  it  did, 
or  didn’t. 

Q.  77.  But  the  probabilities  are  that  they  would?  A.  Some- 
times it  does. 

Q.  78.  And  you  are  a pretty  shrewd  man — you  wouldn’t  spend 
your  money  unless  you  thought  you  were  going  to  win  the  by-law? 
A.  I went  out  to  win — that  was  my  idea.” 

On  cross-examination  Vanstone  puts  it  a little  stronger. 

Q.  152.  Then  were  you  using  your  influence  with  persons  who 
like  yourself  liked  liquor  too,  to  vote  for  the  by-law?  A.  We 
always  took  a drink. 

Q.  153.  Were  you  using  your  influence  with  people  who  hsed 
liquor  themselves?  A.  I thought  if  a drink  would  do  them  any 
good  I would  buy  them  one. 

Q.  154.  That  is  what  you  meant  by  the  whiskey  end  of  it?  You 
were  using  your  influence  with  them  to  vote  for  the  by-law  people 
who  use  liquor  themselves?  A.  Yes.” 
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He  said  as  a drover  he  spent  a little  money  all  the  time,  that  he 
generally  had  a drink  with  others  when  they  could  get  any  place 
handy,  and  he  thinks  at  this  time,  it  was  a little  heavy  on  his  pocket 
for  two  or  three  weeks,  but  he  could  not  say  that  he  made  any 
converts, — and  as  an  example  of  his  treating  he  did  so  when  the 
applicant  was  present,  and  the  applicant — so  Vanstone  thinks — 
took  a cigar.  He  had  a roll — won’t  say  how  much — and  did  not 
spend  it  all.  In  the  exhibition  of  the  roll,  it  was  when  there  was- 
a dispute  and  Vanstone  produced  a roll  and  offered  to  bet  $500  that 
the  by-law  would  carry.  No  one  would  take  the  bet. 

I am  unable  to  find  in  all  this  evidence  anything  upon  which  a 
person  would  be  found  guilty  of  a violation  of  sec.  of  the  Con- 
solidated Municipal  Act. 

As  to  general  bribery  in  the  form  of  treating,  it  was  not  proved.. 

Treating  of  one  man  to  influence  his  vote  would  affect  the  vote, 
but  where  general  treating  is  relied  upon,  a very  different  state  of 
things  must  be  shewn.  - 

Baron  Martin,  in  The  Bradford  Case,  1 O’M.  & H.,  at  pp.  39,  40 
and  41,  states  what  is  necessary  to  establish  the  general  charge. 
There  was  no  such  thing  here  as  “ treating  in  all  directions  on  pur- 
pose to  influence  voters.” 

Mr.  Justice  Keogh,  in  The  Drogheda  Case  (1869),  1 O’M.  & H. 
252,  at  p.  259,  says:  “To  put  general  intimidation  upon  a parallel 
with  general  bribery  or  general  treating,  it  must  be  shewn  to  spread 
over  such  an  extent  of  ground,  and  to  permeate  through  the  com- 
munity to  such  an  extent  that  the  tribunal  considering  the  case  is. 
satisfied,  if  it  be  so,  that  freedom  of  election  has  ceased  to  exist, 
in  consequence.” 

No  names  are  given  of  persons  treated.  The  circumstances; 
are  not  given  of  places  and  times  when  treating  took  place,  to  shew 
that  it  was  corruptly  done.  There  is  a want  of  definiteness,  a 
generality  and  vagueness  about  what  Vanstone  did  that  makes  it 
impossible  to  say  that  his  improper  conduct  materially  affected 
the  result.  Nothing,  as  affecting  Vanstone,  is  added  to  Vanstone’s- 
own  evidence.  He  is  not  unfriendly  to  those  desiring  the  quashing 
of  the  by-law.  There  was  more  of  suggestion  and  innuendo  in  the 
questions  asked  Vanstone  as  to  wrong-doing,  than  in  his  evidence* 
as  to  what  he  did  that  affected,  or  might  have  affected,  the  result 
of  the  voting. 
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This  is  very  different  from  the  trial  of  an  election,  where  the 
conduct  of  an  agent  is  impeached  as  to  an  act,  made  a corrupt 
practice,  and  as  to  which,  even  one  act  under  a statute  might  avoid 
the  election. 

The  applicant  seems  not  to  have  relied,  in  his  notice  of  motion, 
upon  treating  as  the  particular  form  of  bribery  in  reference  to 
which  he  sought  to  quash.  That,  however,  was  relied  upon  in  the 
argument. 

Upon  the  whole  evidence,  I can  not  conclude  that  voters  who 
otherwise  would  have  voted  against  the  by-law,  were  influenced 
by  any  treating  of  Yanstone  to  vote  for  it. 

I think  the  appeal  should  be  allowed  and  the  motion  to  quash 
dismissed. 
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Clute,  J.,  concurred  in  the  judgment  of  the  Chief  Justice. 

G.  A.  B. 


[IN  CHAMBERS.  ] 

The  German  American  Bank  v.  Keystone  Sugar  Co. 

1906 

Summary  Judgment — Motion  for — Delay — Con.  Rule  603.  ^ 

The  intention  of  Con.  Rule  603  is  that  a motion  for  summary  judgment  shall 
be  made  within  a reasonable  time  after  the  appearance  of  the  defendant; 
and  a motion  for  judgment  in  an  action  in  which  the  writ  was  issued  in 
June,  the  appearance  entered  in  July,  and  the  motion  not  launched  until 
November — the  delay  not  being  explained — was  refused. 

McLardy  v.  Slateum  (1890),  24  Q.B.D.  504,  followed. 


This  was  a motion  for  judgment  under  Consolidated  Rule 
No.  603. 

The  motion  was  argued  on  the  15th  day  of  November,  1906, 
before  Mr.  Cartwright,  Master  in  Chambers,  in  whose  judgment 
the  facts  are  stated. 


W.  D.  Gwynne,  for  the  motion 
Geo.  Bell , contra. 
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November  20.  The  Master  in  Chambers: — The  action  is  on 
a note,  and  was  commenced  on  the  20th  of  June,  1906.  The 
defendant  appeared  on  the  10th  of  July.  The  present  motion 
was  not  launched  until  the  12th  of  November  instant. 

The  delay  is  not  explained.  This  seems  to  bring  the  case 
within  the  principle  of  McLardy  v.  Slateum  (1890),  24  Q.B.D.  504, 
cited  and  approved  in  Ontario  Bank  v.  Farlinger  (1906),  7 O.W.R. 
315.  In  the  former  case  it  was  said:  “The  view  taken  by  other 
Judges,  and  by  the  Masters,  is  that  the  intention  of  (the  order)  was 
that  the  plaintiff  should  apply  within  a reasonable  time  after  the 
appearance  of  the  defendant.”  Had  the  statement  of  claim  been 
delivered  in  September  the  action  would  have  been  disposed  of 
before  this  motion  was  launched;  so  that  the  plaintiffs  would  not 
&eem  to  have  been  very  anxious  to  obtain  what  they  are  now 
.seeking.  The  venue  is  at  Toronto. 

The  defendant  has  made  an  affidavit  setting  up  three  defences. 
Some  of  these  (if  not  all)  do  not  seem  very  substantial.  But  in 
view  of  the  whole  circumstances  I think  defendant  should  be 
allowed  at  least  to  deliver  a statement  of  defence.  Then  perhaps 
the  plaintiffs  will  be  able  to  get  judgment  on  the  pleadings  without 
a trial.  If  a trial  is  necessary  defendant  must  facilitate  this  in  every 
way,  so  that  the  case  can  be  heard  at  the  present  non-jury  sittings. 

Costs  will  be  in  the  cause. 


G.  A.  B. 


XII.] 


ONTARIO  LAW  REPORTS. 


557 


[TEETZEL,  J.] 

Davies  v.  The  Sovereign  Bank. 

Discovert/ — “ Officer ” — Member  of  a Municipal  Council — Examination  of. 

A member  of  a municipal  council,  other  than  the  head,  is  not  examinable  for 
discovery  as  an  “officer”  of  the  corporation  under  Con.  Rule  1256,  439  (a). 

This  was  a motion  to  commit  John  Noble,  an  alderman  of 
the  city  of  Toronto  who  refused  to  be  sworn  on  the  return  of 
an  appointment  before  a special  examiner,  taken  out  by  the 
plaintiff  for  his  examination  for  discovery  under  Con.  Rule  1250, 
439  (a),  in  an  action  by  one  Thomas  Davies  against  the  Sovereign 
Bank  and  the  municipal  corporation  of  the  city  of  Toronto. 

The  motion  was  argued  in  Weekly  Court  on  the  28th  of  Sep- 
tember, 1906,  before  Teetzel,  J. 

Arnoldi,  K.C.,  for  the  motion. 

Mackelcan,  contra. 

October  22.  Teetzel,  J.: — The  motion  involves  the  question 
whether  a member  of  the  municipal  council  other  than  the  mayor  or 
other  head  of  the  corporation  is  examinable  under  Con.  Rule  1250, 
which  reads:  “439  (a\  (1)  In  the  case  of  a corporation  any  officer 

or  servant  of  such  corporation  may,  without  order,  be  orally  ex- 
amined before  the  trial  touching  the  matters  in  question  by  any 
party  adverse  in  interest  to  the  corporation,  and  may  be  compelled 
to  attend  and  testify  in  the  same  manner  and  upon  the  same  terms 
and  subject  to  the  .same  rules  of  examination  as  a witness  except  as 
hereinafter  provided;  but  such  examination  shall  not  be  used  as 
evidence  at  the  trial.” 

The  prior  rule  made  provision  for  the  examination  of  “one  of 
the  officers”  of  the  corporation,  and  though  many  decisions  arose 
on  the  question  whether  certain  persons  were  officers  or  merely 
servants,  of  corporations,  the  question  of  the  right  to  examine  the 
member  of  a municipal  council  as  an  officer  of  a corporation  never 
seems  to  have  received  judicial  consideration. 


1906 

Oct.  22. 
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The  rule  received  very  liberal  interpretation  and  many  persons, 
who  were  claimed  to  be  servants  only,  were  held  to  be  examinable 
as  officers. 

The  object  of  the  rule  being  to  discover  the  truth  in  relation  to 
the  matters  in  question,  the  trend  of  the  decisions  was  that  the 
examination  ought  to  be  of  such  officers  as  are  best  able  to  give 
information  respecting  such  matters,  and  it  frequently  occurring 
that  an  employee  occupying  no  official  position  in  the  popular 
sense  knew  much  more  about  the  important  facts  of  the  case  than 
any  officer,  the  rule  was  amended  to  embrace  “any  officer  or  ser- 
vant.” 

While  aldermen,  as  members  of  the  municipal  council,  are  in 
one  sense  officers  of  the  corporation,  I do  not  think  the  framers  of 
the  rule  intended  to  include  them  in  the  expression  “officer  or 
servant  of  such  corporation.  ” They  are  merely  legislative  officers 
of  the  corporation,  and  with  the  exception  of  the  mayor  or  other 
head  (who  is  by  sec.  279  of  the  Municipal  Act  declared  to  be  the 
“chief  executive  officer  of  the  corporation”)  no  individual  executive 
or  ministerial  duties  are  imposed  upon  them.  They  are  not  em- 
ployed by,  nor  are  they  in  any  way  under  the  control  of  the  cor- 
poration while  in  office.'  They  have  no  authority  to  act  for  the 
corporation,  except  in  conjunction  with  other  persons  constituting 
a quorum. 

The  Municipal  Act  itself  draws  a sharp  distinction  between 
members  of  council  and  officers  of  the  corporation. 

For  instance,  sec.  6 reads  as  follows:  “The  head  and  members 
of  the  council,  and  the  officers,  by-laws,  contracts,  property,  assets 
and  liabilities  of  every  municipal  corporation,  when  this  Act  takes 
effect,  shall  be  deemed  the  head  and  members  of  the  council,  and  the 
officers,  by-laws,  contracts,  property,  assets  and  liabilities  of  the 
corporation,  as  continued  under  and  subject  to  the  provisions  of 
this  Act.  ” 

Part  2 of  the  Act  contains  provisions  with  reference  to  the 
members  of  the  council,  their  qualifications,  duties,  etc.;  and  part  5 
treats  of  the  officers  of  the  corporation. 

As  shewing  the  distinction  maintained  in  other  parts  of  the  Act, 
see  secs.  315,  326,  327  and  328. 

From  the  association  in  the  rule  of  the  words  “officer  or  servant” 
I think  the  inference  is  against  the  word  “officer”  being  intended 
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to  extend  to  persons  who  are  merely  legislative  officers,  and  that 
the  true  intention  was  to  embrace  only  such  persons  as  officers  of 
a municipal  corporation  who  are  such  in  the  usual  sense  of  that 
word,  namely,  persons  under  the  control  of  the  corporation  and 
entrusted  or  employed  to  administer  its  affairs,  or  persons  whose 
duty  it  is  to  execute  the  will  of  its  legislative  body. 

The  rule  of  construction  applicable  is  that  when  two  or  more 
words  of  analogous  meaning  are  coupled  together  they  are  under- 
stood to  be  used  in  their  cognate  sense,  express  the  same  relations 
and  give  colour  and  expression  to  each  other.  See  Maxwell  on 
Statutes,  4th  ed.,  491.  Or,  as  stated  by  Lord  Bacon,  “the  coupling 
of  words  together  shews  that  they  are  to  be  understood  in  the 
same  sense:”  4 Bacon’s  Works,  26. 

The  motion  will  be  dismissed  with  costs. 


Teetzel,  J. 
1906 


Davies 

v. 

Sovereign 

Bank. 


G.A.B. 
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[IN  THE  COURT  OF  APPEAL.] 

Lennon 

y. 

The  Empire  Loan  and  Sayings  Company 

AND 

The  Sun  and  Hastings  Sayings  and  Loan  Company  et  al. 


Loan  Company — Sale  of  Assets  to  Another  Company — Ratification  by  Share- 
holders and  Assent  by  Lieutenant-Governor-in-Council — Rights  of  Holder 
of  Terminating  Shares — Substitution  of  Permanent  Shares — Absence  of 
Schedule — Effect  of — Creditor  or  Shareholder — Right  of  Withdrawal. 

The  E.  Loan  Company,  incorporated  under  the  Loan  Corporations  Act* 
R.S.O.  1897,  ch.  205,  were  by  sec.  10  thereof  empowered  to  raise  a fund  or 
stock  by  means  of  “terminating  shares.”  A number  of  such  shares  were 
in  1901  and  1902  issued  by  the  company  to  the  plaintiff  or  had  been  assigned 
to  him,  called  “prepaid  terminating  shares,”  on  each  of  which  he  paid 
$50,  and  on  which  he  was  to  receive  a semi-annual  dividend  not  exceeding 
six  per  cent,  out  of  the  profits  available  therefor,  and  the  balance  of  the 
profits  after  payment  of  expenses  was  to  be  applied  on  the  stock  until  the 
maturity  value  thereof  was  reached,  as  stated  in  the  report,  the  owners  of 
such  stock  having  the  right  of  withdrawal  after  three  years  by  giving  thirty 
days’  notice  in  writing  to  the  company  on  the  conditions  mentioned  in  the 
report.  The  plaintiff  was  also  the  holder  of  dividend-bearing  terminating 
stock  certificates  fully  paid,  issued  under  the  by-laws  of  E.  company,  which 
were  by  the  certificates  repayable  at  a date  subsequent  to  the  date  of  the 
agreement  of  the  sale  of  the  assets  of  the  E.  company.  In  1903,  the  E. 
company  entered  into  an  agreement  with  the  S.  company,  incorporated 
under  the  same  Act,  for  the  sale  to  the  latter  company  of  all  its 
assets,  subject  to  ratification  by  the  shareholders  of  the  respective  com- 
panies, which  was  subsequently  procured,  the  agreement,  as  required  by 
the  Act,  being  filed  with  the  corporation’s  registrar,  and  assented  to  by  the 
Lieutenant-Go vernor-in-Council,  and  the  certificate  of  the  Attorney- 
General  issued  certifying  the  same,  but  no  schedule  of  the  names  of  the 
shareholders  of  the  E.  company  was  attached  to  the  agreement  as  required 
by  the  statute.  Permanent  stock  wTas  then  issued  by  the  S.  company  in 
lieu  of  the  stock  held  by  the  shareholders  of  the  E.  company.  The  plain- 
tiff, on  being  notified  of  the  meeting  of  the  shareholders  of  the  E.  company, 
wrote  protesting  against  the  sale,  stating  that  he  would  withdraw  his  money 
from  the  company  before  the  merging  took  place,  and  subsequently  he 
again  w’rote  that  he  positively  refused  to  allow  his  certificates  to  be  delivered 
up  in  exchange  for  the  substituted  stock.  Two  dividend  cheques  on  the 
new  stock  were  sent  and  received  by  the  plaintiff,  one  of  which  he  cashed. 
The  plaintiff  claimed  that  the  transaction  between  him  and  the  E.  company 
was,  in  fact,  a loan;  and  he  brought  an  action  to  have  it  declared  that  he 
was  a creditor  of  the  E.  company  and  entitled  to  be  repaid  the  amount  so 
paid  by  him;  and  before  commencing  the  action,  he  tendered  back  to  the 
company  the  amount  of  the  cashed  dividend  cheque  together  with  the  un- 
used one: — 

Held,  that  under  the  circumstances,  the  sale  was  valid  and  binding,  and  was 
not  affected  by  the  fact  that  the  schedule  was  not  attached  to  the  agree- 
ment, and  that  the  plaintiff  was  a shareholder  in  the  E.  company  and  not 
a creditor  in  respect  of  either  class  of  shares,  and  was  bound  by  the  terms 
of  the  agreement  of  sale. 

Judgment  of  Meredith,  J.,  reversed. 
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This  was  an  appeal,  by  special  leave  from  the  judgment  of 
Meredith,  J.,  delivered  at  the  non-jury  sittings  at  Toronto  on 
November  8th,  1905. 

I.  F.  Hellmuth,  K.C.,  and  S.  B.  Woods,  for  the  plaintiff. 
McGregor  Young  and  G.  S.  Hodgson,  for  the  defendants,  the 
Sun  and  Hastings  Savings  and  Loan  Company  of  Ontario. 

A.  C.  Macdonell,  for  the  defendants,  the  Trusts  and  Guarantee 
Company. 
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The  plaintiff,  by  his  statement  of  claim,  alleged  that  the  Empire 
Loan  and  Savings  Company  w*as  until  recently  a building  society 
duly  incorporated  under  the  Loan  Companies  Act,  R.S.O.  1897, 
ch.  205,  and  the  Sun  and  Hastings  Savings  and  Loan  Company  was 
a duly  incorporated  building  society  under  the  said  Act;  that  the 
plaintiff,  at  various  times  during  the  years  1901  and  1902, 
loaned  to  the  Empire  Company  certain  sums  of  money,  and 
received  from  the  company  four  stock  certificates,  called 
“ terminating  prepaid  stock  certificates,”  and  also  a certificate, 
called  “dividend-bearing  terminating  stock  certificate,”  and 
that  he  was  the  assignee  of  his  father  of  a similar  “terminat- 
ing prepaid  stock  certificate;”  all  the  certificates  bearing  interest 
at  six  per  cent.;  and  that  by  the  company’s  prospectus 
the  moneys  so  advanced  could  be  withdrawn  after  three 
years.  It  was  also  alleged  that  certain  securities  were  deposited 
with  the  Trusts  and  Guarantee  Company,  Limited,  who  there- 
upon guaranteed  the  due  repayment  of  the  advances  so  made. 
It  was  further  alleged  that  apart  from  the  said  provision  for 
withdrawal,  the  company’s  by-laws  provided  that  the  said 
“prepaid  terminating  stock”  not  borrowed  against  should  be 
deemed  to  mature,  that  is,  that  the  face  value  of  same 
should  become  payable  by  the  said  company  to  the  holder  thereof, 
when  the  payments  made  to  the  loan  fund  of  the  company  on  the 
said  shares,  together  with  the  profits  standing  to  the  credit  of  the 
said  shares,  amounted  to  $100  in  each  case;  and  for  a deduction 
from  the  amount  paid  in  by  the  holder  of  such  shares  of  a sum 
not  exceeding  five  per  cent,  of  their  maturity  value  for  the  first 
year,  one-quarter  per  cent,  of  same  for  each  subsequent  year  until 
maturity  to  go  towards  the  company’s  expenses,  and  the  balance 
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to  be  placed  to  a fund  referred  to  in  said  by-law  as  the  “loan  fund,  ” 
and  was  to  be  credited  each  half  year  with  the  share  of  the  profits 
earned  and  available  for  dividends,  not  exceeding  six  per  cent, 
on  the  purchase  price  thereof. 

It  was  then  alleged  that  an  agreement, dated  8th  August,  1903,  was 
entered  into  between  the  Empire  Company  and  the  Sun  Company, 
whereby  the  Empire  Company  purported  to  sell  and  dispose  of  all 
its  assets  to  the  Sun  Company,  who  were  to  assume  all  the  liabilities 
of  the  Empire  Company,  including  their  liability  to  the  plaintiff; 
but  that  such  agreement  was  not  to  come  into  force  until  duly 
ratified  by  the  shareholders  of  said  company  as  provided  by  R.S.O. 
1897,  ch.  205;  nor  until  assented  to  by  the  Lieutenant-Governor- 
in-Council,  and  prior  thereto  the  plaintiff  duly  demanded  from 
the  Empire  Company  the  repayment  of  his  said  advances,  and 
exercised  his  said  right  of  withdrawal;  and  that  he  had  subse- 
quently demanded  payment  from  the  Sun  Company,  and  from 
the  Trusts  and  Guarantee  Company  a performance  of  their  guar- 
antee. 

The  prayer  was  for  payment  by  the  Empire  and  Sun  com- 
panies of  the  said  amounts  with  interest;  a declaration  that  the 
plaintiff  was  entitled  to  a transfer  from  the  Trust  and  Guarantee 
Company  of  securities  to  the  value  of  his  advances,  and  that 
an  assignment  thereof  should  be  directed;  or  that  damages  should 
be  awarded  the  plaintiff  for  breach  of  contract  and  misrepre- 
sentation. 

The  defendants  the  Sun  Company,  by  their  statement 
of  defence,  set  up  that  by  virtue  of  the  sale  and  allotment  of  stock 
to  the  plaintiff,  he  had  become  a stockholder  in  the  Sun  Company. 
They  also  set  up  estoppel  by  the  acceptance  of  dividend  cheques, 
and  acquiescence  and  delay.  They  counterclaimed,  and  asked 
for  the  delivery  over  to  them  of  the  certificates  of  stock  in  the 
Empire  Company. 

The  following  facts  and  documents  were  given  in  evidence  at 
the  trial. 

The  certificates  for  the  stock  were  similar  in  form,  and  stated 
that  the  plaintiff  was  a member  of  the  Empire  Company  and  had 
paid  $1,000  for  twenty  shares  of  “terminating  prepaid  stock,” 
of  a maturity  value  of  $1,000,  subject  to  the  rules  and  by-laws 
thereof.  Dividends  at  the  rate  of  six  per  cent,  on  the  said  sum 
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of  $1,000  were  to  be  payable  out  of  the  profits  earned  semi-annually,' 
as  per  coupon  attached,  until  the  maturity  or  withdrawal  of  said 
shares. 

On  each  certificate  the  following  guarantee  was  endorsed:  “The 
Trust  and  Guarantee  Company,  Limited,  hereby  certify  that  the 
within  certificate  of  stock  subscribed  on  the  application  of  Allen 
Lennon,  and  dated  Spencerville,  to  secure  the  payment  of  the  stock 
issued  by  the  Empire  Loan  and  Savings  Company.  The  Empire 
Loan  and  Savings  Company  have  placed  in  the  custody  of  the 
said  Trusts  and  Guarantee  Company,  Limited,  at  Toronto,  mort- 
gages, securities  or  cash  equal  in  amount  to  all  certificates  of  stock, 
certified  by  the  Trusts  and  Guarantee  Company,  Limited,  and  now 
outstanding.  The  said  mortgages  are  guaranteed  by  the  Empire 
Loan  and  Savings  Company  to  be  first  liens  or  charges  on  real 
■estate  within  the  Dominion  of  Canada,  and  the  Trusts  and  Guar- 
antee, Company,  Limited,  holds  the  said  mortgages,  securities 
or  cash  as  aforesaid  in  trust  to  secure  the  holder  of  this  stock, 
the  due  repayment  of  the  amount  of  this  certificate  by  the  Empire 
Loan  and  Savings  Company  upon  the  terms  set  forth  in  a certain 
agreement  made  between  the  Empire  Loan  and  Savings  Company 
and  the  Trusts  and  Guarantee  Company,  Limited,  and  dated,  etc.” 

By  the  prospectus,  “prepaid  terminating  stock”  was  issued  at 
$50  per  share,  on  which  would  be  paid  a half-yearly  dividend  at 
the  rate  of  six  per  cent,  per  annum,  which  would  be  deducted 
from  the  profits  earned;  the  balance  of  the  earnings  to  be  credited 
do  the  stock  until  the  maturity  value  of  $100  was  reached.  The 
•stock  might  be  withdrawn  after  three  years,  while  the  company 
reserved  the  right  to  retire  the  stock  at  any  time  after  three  years. 

Clause  3 of  the  agreement  between  the  Empire  Company  and 
the  Sun  Company  provided  that  the  Empire  Company  should 
sell  as  a going  concern,  and  the  Sun  Company  should  acquire  the 
assets,  undertaking,  good  will  and  business  of  the  Empire  Company, 
and  its  lands,  mortgages,  charges,  liens,  rights  and  privileges, 
franchise,  goods,  chattels,  and  effects,  stock,  stock  subscriptions, 
otc. 

Clause  4 provided  that  the  Sun  Company  should  allot  and  issue 
to  holders  of  shares  in  the  Empire  Company,  whether  such  shares 
were  of  permanent  or  terminating  stock,  at  $104  per  share  of  $100, 
being  at  a premium  of  $4.00  per  share,  as  fully  paid  up,  and  then 
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assessable  for  an  amount  exactly  equal  to  the  net  value  of  the  assets 
of  the  Empire  Company,  etc. 

By  the  8th  clause  the  Sun  Company  were  to  allot  and  issue 
its  permanent  stock  to  all  the  shareholders  of  the  Empire  Company 
who  were  entitled  to  participate  in  the  distribution  thereof,  whose 
names  were  to  be  set  out  in  a schedule  or  schedules  to  be  prepared 
by  the  Empire  Company,  with  the  amount  of  the  distributive 
share  to  which  each  of  such  shareholders  was  respectively  entitled, 
and  each  schedule  or  schedules  should  be  final  and  conclusive 
upon  both  the  companies  and  the  shareholders  thereof  respectively, 
and  the  allotment  and  issue  of  such  stock  to  such  persons  should 
be  a full  and  complete  discharge  to  the  Sun  Company  for  the  pur- 
chase price  or  purchase  money  of  the  said  assets ; and  such  schedule 
or  schedules  should  be  attached  to  the  agreement,  and  for  all 
purposes  should  be  deemed  and  taken  to  form  part  thereof,  and 
should  be  submitted  to  the  shareholders  of  both  companies;  and 
should  be  as  binding  and  conclusive  on  the  shareholders  of  the 
Empire  Company  as  the  agreement  itself ; and  from  the  date  of  the 
assent  thereto  of  the  Lieutenant-Governor-in-Council  each  holder 
of  shares  in  the  Empire  Company,  as  exhibited  by  such  schedule 
or  schedules,  should  be  deemed  by  virtue  of  the  said  assent  ipso 
facto  to  have  surrendered  his  said  shares,  and  to  have  accepted 
and  to  hold  (substituted  therefor)  shares  of  the  Sun  Company 
to  the  extent  and  in  the  manner  provided  by  the  agreement,  etc. 

Section  7 of  Article  III.  of  the  by-laws  of  the  Empire 
Company  provided  that  “ persons  desiring  to  take  prepaid 
terminating  stock  may  do  so  by  paying  at  issue  $50  a share. 
Holders  of  this  stock  shall  receive  out  of  the  profits  earned 
and  available  for  dividend  a semi-annual  dividend  not  exceeding, 
six  per  cent,  per  annum  on  said  sum  of  $50,  and  the  balance 
of  profits,  if  any,  earned  by  such  stock  shall  until  the  maturity 
of  the  stock  be  carried  to  the  credit  of  the  stock  after 
the  said  stock  is  charged  with  the  annual  deduction  for  ex- 
penses in  this  section  mentioned;  the  said  deduction  for  expenses 
from  the  prepaid  terminating  stock  may,  for  the  first  year,  in  the 
discretion  of  the  directors,  equal  but  not  exceed  five  per  cent, 
of  the  maturity  value  of  the  shares  and  1^  per  cent,  of  the  maturity 
value  of  the  shares  for  each  subsequent  year  until  maturity.” 


ONTARIO  LAW  REPORTS. 


565 


ill.] 


Section  7A:  “Any  terminating  share  not  borrowed  against 

;shall  be  deemed  to  mature  when  the  payments  made  to  the  loan 
fund  of  the  company  on  the  share,  together  with  the  profits  standing 
to  the  credit  of  the  share,  amount  to  the  sum  of  $100.” 

Section  8 (1):  “The  terminating  stock  (shortly  described  as 

class  F.  stock)  will  be  sold  at  $100  per  share,  the  whole  of  which 
shall  be  payable  at  issue,  and  the  holder  will  be  entitled  to  receive 
a semi-annual  dividend  at  a rate  not  exceeding  that  agreed  upon  in 
writing  between  the  company  and  the  holder  at  the  end.  of  the 
period  at  which  the  stock  is  issued,  such  period  to  be  not  less*  than 
one  year,  or  more  than  five  years  from  the  date  of  issue.  No 
further  profits  than  the  dividends  so  agreed  upon  shall  be  paid 
to  the  holders  of  this  class  of  stock.” 

Section  2 of  Article  VI.  of  the  Empire  Company  provided 
that  “unpledged  instalment  terminating'  stock,  on  which  all 
instalments  due  have  been  paid,  may  be  withdrawn  at  any 
time  after  three  years  by  giving  thirty  days’  notice  in  writing 
to  the  company,  provided,  however,  that  at  no  time  shall  more 
than  one-  half  the  monthly  instalment  received  in  any  one 
month  be  applicable  to  the  demand  of  withdrawing  share- 
holders; and  if  necessary,  such  withdrawal  demands  shall  be 
-satisfied  in  order  of  their  date  as  received,  and  the  share- 
holder shall  be  entitled  to  receive,  as  the  withdrawal  order  of  such 
.stock,  the  allowance  for  expenses,  together  with  interest  at  the 
rate  of  five  per  cent,  for  the  average  time.  If  withdrawal  is  made 
after  four  years’  interest  shall  be  allowed  on  the  said  credited 
amount  at  six  per  cent,  for  the  average  time  and  by 

Section  3:  “Upon  thirty  days’  notice  in  writing  mailed  or 

sent  to  the  address  or  last  known  address  of  the  holder,  the  directors 
of  the  company  may  retire  any  of  the  unpledged  instalment  ter- 
minating, or  prepaid  terminating  stock,  at  any  time  after  three 
years  from  the  date  of  issue.  The  holder  of  the  stock  so  retired 
shall  be  entitled  to  receive  the  value  of  such  stock  taken  as  at  the 
next  preceding  adjustment  of  profits.” 

A meeting  of  the  shareholders  of  the  Empire  Company  was 
held  on  the  24th  September,  1903,  when  the  agreement  was  ratified 
and  confirmed. 

A meeting  was  also  held  of  the  shareholders  of  the  Sun 
•Company  when  the  agreement  was  ratified  and  confirmed  by  them. 
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The  plaintiff  was  duly  notified  of  this  meeting,  receiving  with 
his  notice  a copy  of  the  agreement  of  sale;  but  he  did  not  attend 
the  meeting. 

On  September  21st,  after  receiving  his  notice,  he  wrote  to  the 
manager  of  the  Empire  Company  that  he  intended  withdrawing 
his  money  before  the  merging  took  place,  and  on  the  same  date  he 
wrote  to  the  Trusts  and  Guarantee  Company  that  he  refused  to 
accept  the  permanent  stock  of  the  Sun  Company,  and  that  he  would 
hold  the  Trust  Company  responsible. 

The  schedules  were  duly  drawn  up  by  the  Empire  Company,, 
containing  the  plaintiff’s  name  as  a stockholder  and  the  amount 
of  his  stock,  and  the  plaintiff  was  tendered,  in  lieu  of  his  stock 
in  the  Empire  Company,  permanent  stock  in  the  Sun  Company,, 
which  he  refused  to  accept. 

Further  correspondence  ensued,  and  before  the  final  consumma- 
tion of  the  sale  and  purchase  he  received  from  the  Sun  Company 
two  dividend  cheques  in  respect  of  the  stock  allotted  him  in  that 
company,  one  of  which  he  accepted  and  used,  and  the  other  he 
retained  for  some  months,  but  after  the  commencement  of  the  action 
he  returned  it,  together  with  the  amount  of  the  first-mentioned 
cheque. 

On  December  9th,  1903,  the  assent  of  the  Lieut enant-Governor- 
in-Council  was  given. 

At  the  conclusion  of  the  evidence  the  learned  Judge  delivered 
the  following  judgment. 

Meredith,  J.: — The  substance  of  the  transaction  in  question 
was,  in  one  respect,  really  a loan  by  the  plaintiff  to  the  Empire 
Loan  and  Savings  Company.  It  was,  in  one  respect,  very  like  the 
case  of  a deposit,  or  the  case  of  a purchase  of  a debenture;  what- 
ever form  the  company  may  have  chosen  to  give  it,  or  by  what- 
ever words  they  may  have  chosen  to  describe  it,  there  was  a real, 
debt  created  from  the  company  to  the  plaintiff.  They  had  received 
the  plaintiff’s  money,  and  they  were  to  return  his  money.  That 
was  the  substance  of  the  bargain,  in  that  respect.  He  had  the 
right  to  demand  repayment  after  the  lapse  of  three  years.  They 
had  the  right  to  repay  after  that  length  of  time.  Even  the 
form  of  the  certificate  shews,  to  a considerable  extent,  the  nature 
of  the  transaction,  by  reason  of  the  coupons  attached. 
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That  being  so,  at  the  time  of  the  sale  by  the  one  company  to 
the  other,  the  plaintiff  was  really  a creditor  of  the  vendors.  It 
is  true  he  had,  or  may  have  had,  certain  other  rights  incident  to 
that  transaction.  He  may  have  been,  and  probably  was,  in  a sense, 
a shareholder.  He  may  have  had,  and  probably  had,  certain  rights 
of  voting.  But  whether  he  had  or  not,  in  substance,  his  character, 
in  one  respect,  was,  and  now  is,  like  that  of  a creditor  for  money 
lent. 
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In  these  circumstances,  did  the  sale,  by  the  one  company  to 
the  other  company,  obliterate  such  a right,  and  give  the  purchasers 
the  right  to  place  him  in  the  position  of  a shareholder  in  their 
company,  to  repudiate  his  rights  as  a creditor  and  compel  him  to 
become  that  which  he  never  intended  to  become  in  that  or  any 
other  company,  an  ordinary  shareholder  ? 

If  the  law  gives  that  right,  it  ought  to  give  it  in  clear  terms. 
It  ought  not  to  be  lightly  implied,  nor  to  be  held  to  be  given  by 
language  which  is  not  clear.  It  ought  to  be  placed  beyond  any 
reasonable  doubt,  because  it  would  be  interfering  with  rights 
which  are  not  usually  taken  away  by  such  means.  Under  the 
Loan  Corporations  Act,  one  company  had  a right  to  sell  its  assets 
to  another  company.  That  the  vendors  chose  to  do.  The  sale 
of  those  assets  could  not  include  its  debts.  Nor,  can  I think,  it 
can  be  said  that,  under  this  enactment,  it  gave  either  company 
the  right  to  say  that,  although  we  cannot  sell  the  debt  which  you 
have,  we  can  sell  our  assets,  and  we  can  make  our  debtor  accept 
something  other  than  cash  in  payment  of  his  claim.  There  should 
be  clear  words  giving  that  right  before  it  can  rightly  be  held  that 
there  is  such  an  extraordinary  power.  It  would  be  manifestly 
unjust,  if  ordinary  shareholders,  having  interests  diametrically 
opposed  to  the  plaintiff,  could,  to  further  their  interests,  compel 
him  to  abandon  his  higher  right  and  accept  a position  of  equality 
with  them;  it  could  not  have  been  done  by  the  vendors  if  there 
had  been  no  sale  of  their  assets,  and  the  purchasers  can  have  no 
higher  rights  in  this  respect. 

If  the  plaintiff  were  a mere  shareholder,  different  considerations 
would  apply.  In  that  case  he  would  not  be  a creditor.  He  would 
be  a debtor,  if  his  shares  were  not  fully  paid  up.  I am  unable  to 
find  anything  in  the  Act  which  gives  the  right  the  defendants, 
the  loan  companies,  claim  in  this  action.  There  was  nothing 
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like  a ratification  by  the  plaintiff  of  that  which  was  done  in  regard 
to  his  rights;  nor  anything  like  an  estoppel  against  his  ordinary 
rights  to  enforce  his  claim  by  this  action.  There  was 'no  assent 
of  any  character  by  him  throughout.  From  the  very  beginning 
to  the  end,  he  has  persisted  in  maintaining  the  position  of  a 
creditor  and  entitled  to  be  repaid  the  moneys  which  he  advanced 
to  the  Empire  Loan  and  Savings  Company. 

If  the  transaction  was  ultra  vires,  the  result  would  be  the  same; 
the  plaintiff  would  be  entitled  to  a return  of  his  money  with  interest, 
and  a creditor  to  that  extent. 

The  claim,  therefore,  of  the  loan  companies  fails,  and  the  only 
question  for  consideration  is  what  judgment  ought  now  to  be  made. 
Whether  the  plaintiff  has  any  rights  against  the  purchasers  direct 
or  not  is  a difficult  question,  The  enactments  are  by  no  means 
as  plain  as  they  might  be  in  that  respect.  But  it  is  not  necessary 
now  to  consider  that  question.  The  plaintiff  has  security  for  his 
debt  in  the  securities  lodged  with  the  Trust  Company.  There 
is  no  difficulty  in  realizing  his  claim.  It  is  not  necessary  that 
there  should  be  any  judgment  for  recovery  from  the  purchasers. 
Again,  it  may  be  that  the  purchasers,  in  view  of  this  ruling,  if 
upheld,  may  choose  to  seek  to  avoid  that  contract,  and  to  have 
it  set  aside,  on  the  ground  that  they  purchased  under  a mistake 
of  fact.  They  ought  not  to  be  tied  down  whilst  such  a question 
as  that  may  be  involved.  And  there  is  difficulty  arising  from  the 
fact  that  certain  sums  are  claimed  which  are  not  yet  payable, 
or  were  not  yet  payable  when  this  action  was  brought.  It  seems 
to  me  that  it  is  enough  in  this  case  to  hold  that  the  plaintiff  is  not 
precluded  from  enforcing  his  claim  by  anything  that  has  taken 
place  between  the  two  companies.  That,  and  the  disposition 
of  the  question  of  costs,  will  answer  all  practical  purposes.  There 
will,  therefore,  be  a declaration  of  the  character  which  I have 
indicated.  The  plaintiff  is  entitled  to  his  costs  from  the  defendants 
other  than  the  Trust  Company.  The  Trust  Company  are  entitled 
to  their  costs  from  their  co-defendants. 


From  this  judgment  the  defendants,  the  Sun  Company,  appealed 
to  the  Court  of  Appeal.  On  February  13th,  1906,  the  appeal 
was  argued  before  Moss,  C.J.O.,  Osler  and  Garrow,  JJ.A. 
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McGregor  Young,  for  the  appellants.  The  plaintiff  was  not  a 
creditor,  but  a shareholder.  The  agreement  entered  into  between 
the  Empire  Company  and  the  Sun  Company  constituted  a sale  and 
transfer  of  the  assets  of  the  Empire  Company  to  the  Sun  Company. 
This  is  expressly  authorized  by  the  Loan  Corporations  Act,  60 
Viet.  ch.  38  (O.),  now  R.S.O.  1897,  ch.  205,  which  is  taken  from 
the  Imp.  Act,  37  & 38  Viet.  ch.  42.  The  sections  which  apply  are 
sec.  2,  sub-secs.  19  and  21,  secs.  9-13,  40-49,  and  105.  The  agree- 
ment expressly  provides  that  stock  in  the  Sun  Company  is  to  be 
substituted  for  that  in  the  Empire  Company.  The  right  of  with- 
drawal was  only  available  so  long  as  the  Empire  Company  existed 
as  a going  concern,  and  terminated  on  the  sale  and  transfer  to  the 
Sun  Company,  and  notice  thereof  to  the  plaintiff.  The  plaintiff 
had  no  right  of  withdrawal.  The  right  of  withdrawal  had  not 
matured,  and  in  any  event  it  was  only  available  to  him  provided 
he  had  given  notice  of  withdrawal  prior  to  his  receiving  notice  of 
the  agreement  of  sale.  After  he  received  notice  of  the  agreement 
for  sale  his  right  of  withdrawal  was  gone:  Wartzburg  on  Building 
Societies,  4th  ed.,  p.  304-309  et  seq.;  Pepe  v.  City  and  Suburban 
Building  Society,  [1893],  2 Ch.  311;  Belly.  Sunderland  Building 
Society  (1883),  24  Ch.D.  618;  Barnard  v.  Tomson,  [1894]  1 Ch.  374; 
Re  Ambition  Investment  Building  Society,  [1896]  1 Ch.  89;  Walton 
v.  Edge  (1884),  10  App.  Cas.  33.  The  American  cases  are  to  the 
same  effect:  Eng.  and  Amer.  Encycl.  of  Law,  2nd  ed.,  tit.  Building 
Societies;  Thornton  & Blackledge,  (1898),  secs.  313,  321,  329.  It 
was  not  essential  that  the  schedules  should  have  been  attached  to 
the  agreement.  At  all  events,  the  assent  of  the  Lieutenant-Go vernor- 
in-Council  and  the  issue  of  the  certificates  validated  the  agreement. 
The  plaintiff  by  his  acceptance  of  the  dividend  is  estopped  from 
denying  that  he  became  a stockholder  in  the  Sun  Company:  Re 
Romford  Canal  Co.  (1883),  24  Ch.D.  85.  The  plaintiff  has  no  status, 
to  impeach  the  transaction. 

James  Bicknell,  K.C.,  and  W.  J.  McWhmney,  for  the  res- 
pondent. The  transactions  between  the  plaintiff  and  the 
Empire  Company  constituted,  as  found  by  the  learned  Judge, 
loans  by  the  plaintiff  to  that  company,  so  that  the  plaintiff  was  a 
creditor  of  the  company,  and  his  rights  as  such  creditor  are  pro- 
tected under  sec.  48  of  the  Act,  as  amended  by  3 Edw.  VII.  ch.  16, 
sec.  5 (O.).  This  expressly  provides  that  no  sale  or  transfer  shall 
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affect  the  rights  of  creditors.  The  object  of  the  issue  of  the  ter- 
minating stock  was  to  facilitate  the  power  to  borrow:  Re  Black- 
burn and  District  Benefit  Building  Society  (1883),  24  Ch.D.  421,  423; 
Sixth  West  Kent  Mutual  Building  Society  v.  Hills , [1899J  2 Ch.  60. 
The  assent  of  the  Lieutenant-Governor-in-Council  and  the  issue  of 
the  certificate  was  subject  to  the  plaintiff’s  rights.  It  is  immaterial 
that  the  right  of  withdrawal  had  not  matured.  There  is  nothing 
in  the  statute  to  take  away  his  rights  in  this  respect,  and  even  if 
it  is  necessary  that  he  should  give  notice  of  such  withdrawal  before 
the  agreement  of  sale  was  effected,  he  did  so,  for  his  notice  was 
received  by  the  company  before  the  meeting  of  the  shareholders 
to  ratify  the  agreement  and  before  the  assent  thereto  of  the  Lieuten- 
ant-Governor-in-Council,  and  the  issue  of  the  certificate:  Re  Black- 
burn and  District  Benefit  Building  Society , 24  Ch.D.  421, 
affirmed  by  the  House  of  Lords,  sub  nom.  Walton  v.  Edge , 
10  App.  Cas.  33.  It  was  essential  that  the  schedules  should  have 
been  attached  to  the  agreement,  for  until  so  attached  there  was  no 
valid  agreement;  the  assent  of  the  Lieutenant-Governor-in-Council 
was  therefore  inoperative.  The  plaintiff  expressly  states  that  the 
so-called  dividends  were  not  received  by  him  as  dividends,  but  on 
account  of  interest  on  the  amount  due  him;  and  the  learned  Judge 
has  found  there  was  no  estoppel.  It  is  too  late  now  to  question 
the  plaintiff’s  status. 

A.  C.  Macdonell,  for  the  respondents,  the  Trust  and  Guarantee 
Company. 

June  29.  Moss,  C.J.O.: — This  is  an  appeal  by  the  defendants 
other  than  the  Trusts  and  Guarantee  Company  from  the  judgment 
pronounced  at  the  trial  by  Meredith,  J. 

The  Empire  Loan  and  Savings  Company,  until  the  transactions 
and  proceedings  to  be  mentioned,  was  a building  society  duly  in- 
corporated under  the  Loan  Corporations  Act.  The  Sun  and 
Hastings  Savings  and  Loan  Company  is  a building  society  duly  in- 
corporated or  now  carrying  on  business  under  the  same  Act. 

A question  was  raised  on  the  argument  of  the  appeal  whether 
these  companies  were  incorporated  and  authorized  to  carry  on 
businesses  of  a like  character.  An  examination  of  the  respective 
declarations  and  certificates  of  their  incorporation  and  registration 
removes  any  doubt  as  to  this.  Indeed,  the  statement  of  claim 
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virtually  admits  that  they  are  building  societies  of  the  same  class 
with  the  like  powers,  and  the  point  was  not  suggested  at  the  trial 
or  before  the  appeal. 

These  two  companies  entered  into  an  agreement  dated  the 
8th  of  August,  1903,  for  the  sale  by  the  Empire  Company  to  and 
the  purchase  by  the  Sun  and  Hastings  Company  of  all  the  assets 
and  undertakings  of  the  former  company,  subject  to  ratification 
and  acceptance  by  the  respective  shareholders. 

This  transaction  was  entered  into  under  the  provisions  of  the 
R.S.O.  1897,  ch.  205,  enabling  corporations  answering  the  de- 
scription of  the  two  companies  to  sell  or  purchase  their  respective 
assets. 

The  provisional  agreement  was  submitted  to  and  received  the 
ratification,  confirmation  and  assent  of  the  shareholders  of  each 
of  the  companies. 

It  was  then,  pursuant  to  the  Act,  filed  with  the  corporations’ 
registrar,  and  was  assented  to  by  the  Lieutenant-Governor-in- 
Council  on  the  9th  of  December,  1903.  Thereupon  the  Attorney- 
General  for  the  Province,  being  the  minister  under  whose  directions 
the  Act  was  being  administered,  gave  his  certificate  under  the 
provisions  of  the  Act  certifying  the  assent  and  the  date  thereof, 
and  declaring  that  on,  from  and  after  the  9th  day  of  December, 
1903,  the  agreement  took  effect  as  the  sale,  transfer  and  conveyance 
to  the  Sun  and  Hastings  Savings  and  Loan  Company  to  its  own 
use  of  all  the  assets,  undertaking,  good  will,  business,  property, 
interests  and  rights  of  the  Empire  Loan  and  Savings  Company, 
as  in  the  agreement  more  fully  set  out,  and  that  on,  from  and  after 
the  said  9th  day  of  December,  1903,  all  the  terms,  conditions 
and  provisions  of  the  agreement  and  of  the  Loan  Companies’  Act 
relating  thereto  went  into  full  force  and  effect. 

Section  45  of  the  Act  enacts  that  the  certificate  shall  be  con- 
clusive evidence  of  all  matters  therein  certified  or  declared. 

In  the  statement  of  claim  the  plaintiff  treats  the  transaction 
between  the  companies  as  a valid  and  effectual  sale  and  transfer 
by  the  Empire  Company  to  the  Sun  and  Hastings  Company,  and 
his  claim  in  the  action  as  against  the  latter  company  is  based 
upon  the  validity  and  effective  operation  of  the  agreement.  At 
the  trial  evidence  was  received,  against  objection  on  behalf  of 
the  defendants,  with  the  view  of  shewing  that  a schedule  or  list 
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of  shareholders  of  the  Empire  Company  and  the  amount  they 
would  receive  in  the  event  of  the  agreement  being  carried  into 
effect,  was  not  annexed  to  the  agreement  at  the  time  it  was  ap- 
proved by  the  shareholders  or  assented  to  by  the  Lieutenant- 
Governor-in-Council.  No  amendment  of  the  pleadings  was  allowed, 
and  so  far  as  the  evidence  discloses,  the  want  of  the  schedule  oc- 
casioned no  substantial  prejudice  to  the  shareholders.  Its  absence 
was  explained  at  the  shareholders’  meeting,  and  it  does  not  appear 
that  the  vote  upon  the  question  was  affected  one  way  or  the  other 
by  what  occurred.  There  is  nothing  in  the  Act  requiring  such  a 
schedule  to  be  attached  to  the  agreement,  and  it  was  clearly  in- 
tended as  a protection  to  the  Sun  and  Hastings  Company. 

In  view  of  all  the  circumstances,  and  having  regard  to  the 
certificate  and  its  conclusive  nature  as  declared  by  the  Act  there 
appears  to  be  no  good  reason  for  going  behind  it  and  enquiring 
into  the  antecedent  proceedings. 

It  is  quite  apparent  that  the  learned  trial  Judge  attached  no 
importance  to  the  matter,  and  the  relief  which  he  granted  was  on 
the  footing  of  the  agreement  being  valid  and  effective  as  a sale 
and  transfer  between  the  companies.  And  for  the  purposes  of  this 
action  it  must  be  so  regarded. 

Before  and  during  the  time  of  the  transactions  referred  to, 
the  plaintiff  was  the  holder  of  five  certificates  of  stock  in  the  Empire 
Company  known  as  terminating  prepaid  stock,  representing  pay- 
ments amounting  to  $2,800,  and  one  certificate  of  stock  known 
as  dividend-bearing  terminating  stock,  representing  a payment 
of  $200.  This  stock,  as  well  as  stock  held  by  a number  of  others, 
was.  the  subject  of  a guarantee  given  by  the  defendants,  the  Trusts 
and  Guarantee  Company,  under  an  arrangement  with  the  Empire 
Company,  whereby  certain  of  its  securities  were  to  be  held  by  the 
Trusts  and  Guarantee  Company  for  the  benefit  of  the  holders  of 
certificates. 

The  plaintiff  was  notified  of  the  meeting  of  shareholders  called 
to  ratify  the  agreement,  and  received  with  the  notice  a copy  of 
the  agreement,  but  he  did  not  attend  the  ratification  meeting 
which  was  held  on  the  24th  of  September,  1903. 

On  the  18th  of  September,  1903,  he  wrote  the  manager  of  the 
Empire  Company  referring  to  the  notice  of  the  meeting  which 
he  had  received,  and  stating  that  he  would  withdraw  his  money 
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from  the  company  before  the  “ merging  takes  place,”  and  ex- 
pressing the  hope  that  all  the  people  who  had  given  applications 
to  him  would  be  treated  fairly  and  not  be  forced  to  take  permanent 
stock  in  another  company  contrary  to  their  wishes. 

On  the  21st  of  September,  he  wrote  the  Trusts  and  Guarantee 
Company  notifying  them  of  his  holding  and  that  he  positively 
refused  to  let  the  certificates  pass  into  the  hands  of  any  other 
in  exchange  for  permanent  stock,  and  would  hold  the  Trusts  and 
Guarantee  Company  responsible  for  due  repayment  of  same. 

Much  correspondence  followed  before  and  after  the  final  con- 
summation of  the  sale  and  purchase:  the  plaintiff  received  from 
the  defendants  the  Sun  and  Hastings  Savings  and  Loan  Company, 
two  dividend  cheques  in  respect  of  stock  allotted  to  him  in  that 
company;  the  first  he  retained  and  used,  the  second  he  retained 
for  some  months,  but  ultimately  after  the  commencement  of  the 
action  returned  unused,  together  with  the  amount  of  the  first 
cheque.  , 

This  action  was  commenced  on  the  8th  of  February,  1905. 
The  plaintiff’s  claim  is  that  he  loaned  and  advanced  the  moneys 
represented  by  the  certificates  to  the  Empire  Company,  and  that 
he  is  a creditor  of  that  company  and  is  now  entitled  to  be  paid 
the  amount  of  his  claim  by  both  the  companies,  and  that  the 
securities  held  by  the  Trusts  and  Guarantee  Company  are  subject 
to  his  claim. 

The  defendants’  answer  is  that  the  plaintiff  was  a shareholder 
in  the  Empire  Company;  that  by  the  terms  of  the  sale  to  the  Sun 
Company  the  consideration  for  the  purchase  was  that  the  latter 
company  should  allot  and  issue  to  holders  of  shares  in  the  Empire 
Loan  and  Savings  Company,  whether  such  shares  were  permanent 
or  terminating  stock,  permanent  shares  of  the  Sun  and  Hastings 
Company,  at  $104  per  share  of  $100,  being  at  a premium  of  $4 
per  share,  as  fully  paid  up  and  non-assessable,  for  an  amount 
exactly  equal  to  the  net  value  of  the  assets  of  the  Empire  Company 
less  the  amount  of  the  debts,  liabilities  and  obligations  of  the 
latter  company,  these  shares  to  be  divided  among  the  shareholders 
in  proportion  to  their  several  holdings;  that  the  agreement  was 
finally  completed  in  accordance  with  the  Act,  and  the  shares  were 
duly  allotted  and  amongst  the  others  to  the  plaintiff;  that  the 
plaintiff  is  bound  by  the  agreement,  and  that  his  position  is  now 
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that  of  a holder  of  permanent  stock  in  the  Sun  and  Hastings  Savings 
and  Loan  Company.  Estoppel  by  acceptance  of  the  dividend 
cheques,  and  acquiescence  and  delay  are  also  urged  against  him. 

The  defendants  also  counterclaimed,  and  asked  for  an  order 
on  the  plaintiff  to  deliver  over  the  certificates  of  stock  in  the  Empire 
Company. 

The  learned  Judge  held  that  the  plaintiff  was  a creditor  of  the 
Empire  Company,  and  that  as  such  his  claim  to  be  paid  was  not 
affected  by  the  sale  and  transfer  to  the  Sun  and  Hastings  Company. 
He  did  not  decide  whether  the  plaintiff  had  any  rights  directly 
against  the  latter  company,  which  he  considered  a difficult  question. 
Nor  did  he  determine  anything  as  between  the  plaintiff  and  the 
Trusts  and  Guarantee  Company.  He  made  a declaration  that  the 
plaintiff  was  not  bound  by  the  provisions  of  the  agreement  to  take 
permanent  stock  in  the  Sun  and  Hastings  Company,  nor  otherwise 
prejudiced  by  the  agreement  or  precluded  thereby  from  taking 
any  steps  he  might  be  advised  to  recover  the  money  alleged  to  be 
due  to  him  from  the  Empire  Company.  He  dismissed  the  counter- 
claim, and  ordered  the  defendants  the  Loan  Company  to  pay  the 
costs  of  the  plaintiff  and  the  defendants  the  Trusts  and  Guarantee 
Company. 

The  first  question  to  be  determined  is  whether  the  plaintiff’s 
status  is  that  of  creditor  or  shareholder.  Upon  this,  as  the 
learned  trial  Judge  points  out,  the  plaintiff’s  right  to  maintain  this 
action  substantially  depends.  If  he  is  a creditor  his  rights  are 
plain.  But  if  he  is  a shareholder  then,  as  the  learned  Judge  remarks, 
different  considerations  apply. 

The  provisions  of  the  Loan  Companies  Act,  the  by-laws  of 
the  company,  and  the  words  of  the  certificates  on  which  the  plaintiff 
bases  his  claim,  must  be  considered. 

The  Empire  Company  was  a company  having  authority  to 
raise  a fund  or  stock  by  means  of  terminating  shares  under  sec.  10 
of  the  Loan  Corporations  Act,  which  enables  such  a company  to 
issue  terminating  shares  of  one  or  more  denominations,  either 
fully  paid  or  preferred  stock  or  to  be  paid  by  periodical  or  other 
subscription,  and  to  “ repay  such  funds  when  no  longer  required 
for  the  purposes  of  the  corporation.”  Article  VII.  of  the  by-laws 
of  the  Empire  Company  deals  with  the  capital  stock.  After  de- 
claring the  amount  of  the  authorized  capital  stock  and  providing 
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for  its  division  into  two  distinct  kinds,  viz.,  1st,  terminating  or 
withdrawable  stock,  which  may  be  of  three  kinds,  i.e.,  instalment, 
prepaid  or  fully  paid  dividend-bearing;  and  2nd,  permanent  or 
non-withdrawable  stock,  which  may  be  of  two  kinds,  i.e.,  instal- 
ment or  subject  to  call;  it  provides,  secs.  7 and  7 (a),  with  reference 
to  prepaid  terminating  stock  (shortly  described  as  class  E.):  Per- 
sons desiring  to  take  this  class  of  stock  do  so  by  paying  at  issue 
$50  per  share.  They  are  to  receive  out  of  the  profits  earned  and 
available  for  dividend  a semi-annual  dividend  not  exceeding  six 
per  cent,  per  annum  on  the  said  sum  of  $50  per  share  and  the  balance 
of  profits,  if  any,  earned  by  such  stock  “shall  until  the  maturity 
of  the  stock  be  carried  to  the  credit  of  the  stock  after  it  is  charged 
with  the  annual  deduction  for  expenses  in  this  section  mentioned.  ” 
The  deduction  for  expenses  may  for  the  first  year,  in  the  discretion 
of  the  directors,  equal  but  not  exceed  five  per  cent,  of  the  maturity 
value  of  the  shares  and  per  cent,  of  the  maturity  value  for  each 
subsequent  year  until  maturity.  Any  terminating  share  not 
borrowed  against  shall  be  deemed  to  mature  when  the  payments 
made  to  the  loan  fund  of  the  company  on  the  share,  together 
with  the  profits  standing  to  the  credit  of  the  share,  amount  to  the 
sum  of  $100. 

The  four  first-mentioned  certificates  set  out  in  par.  2 of  the 
statement  of  claim,  viz.,  No.  E.  042,  No.  E.  066,  No.  E.  070,  and 
No.  E.  086,  and  the  certificate  referred  to  in  par.  3 of  the  statement 
of  claim,  represent  terminating  prepaid  stock  issued  under  the 
foregoing  by-laws,  and  none  of  them  had  matured  at  the  date  of 
the  commencement  of  the  action. 

Section  8 of  Article  VII.  of  the  by-laws  provides  for  the  issue 
of  fully  paid  dividend-bearing  stock.  This  stock  is  sold  at  $100 
per  share,  and  a semi-annual  dividend  is  to  be  paid  on  it  at  a rate 
agreed  upon  in  writing  between  the  company  and  the  holder  when 
application  is  made,  and  the  said  $100  per  share  is  to  be  returned 
to  the  holder  at  the  end  of  the  period  for  which  the  stock  is  issued, 
such  period  not  to  be  less  than  one  year  and  not  more  than  five 
years  from  the  date  of  issue,  such  term  to  be  agreed  upon  when 
application  for  the  stock  is  made.  No  further  profits  than  the 
dividend  agreed  upon  is  to  be  paid  to  the  holder  of  this  class  of 
stock. 
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Under  the  certificate  last  set  forth  in  par.  2 of  the  statement 
of  claim,  the  plaintiff  is  the  holder  of  two  shares  of  this  class  equal 
to  $200,  and  by  the  terms  of  the  certificate  dividends  at  the  rate 
of  six  per  cent,  per  annum  are  payable  out  of  the  profits  earned 
semi-annually  until  the  2nd  day  of  June,  1904,  when  dividends 
cease,  and  the  sum  of  $200  may  then  be  withdrawn  upon  surrender 
of  the  certificate. 

Although  these  two  shares  appear  to  partake  more  of  the  char- 
acter of  an  advance  or  loan  than  the  other  shares,  yet  it  cannot 
be  said  that  even  in  respect  of  them  the  plaintiff  was  a creditor 
in  the  ordinary  sense  of  that  term.  The  moneys  were  not  ad- 
vanced as  a loan  pure  and  simple,  and  it  is  doubtful  if  the  company 
had  any  power  to  obtain  loans  of  that  description.  The  object 
and  purpose  of  the  formation  of  companies  of  the  character  of  the 
Empire  company  seem  opposed  to  dealings  of  that  kind.  See 
secs.  28  to  39  inclusive  of  the  Loan  Corporations  Act. 

The  plaintiff  was  not  a depositor  with  the  company  or  a pur- 
chaser of  loan  debentures  issued  by  it  in  pursuance  of  or  in  ac- 
cordance with  its  powers. 

There  is  nothing  to  place  him  on  an  equal  footing  with  the 
ordinary  creditor,  such  as  depositors  or  holders  of  debentures. 
Even  in  respect  of  these  two  shares,  the  highest  right  he  would 
have  at  any  time  would  be  to  withdraw  his  money  at  the  expiration 
of  the  time  stated  in  the  certificate.  He  would  then  be  entitled 
to  a priority  as  against  the  other  shareholders  if  the  company 
was  still  a going  concern. 

His  position  is  not  dissimilar  to  that  of  a holder  of  terminating 
shares  who  has  given  notice  of  intention  to  withdraw  under  by-laws 
permitting  him  to  do  so. 

Persons  coming  within  that  class  are  thus  described  by  Lind- 
ley,  L.J.,  in  Sibun  v.  Pearce  (1890),  44  Ch.  D.  354,  at  p.  371:  “The 
true  mode  of  describing  him  is  to  describe  him  as  a member  who 
has  given  notice  of  withdrawal,  and  is  entitled  to  payment.  That 
he  is  not  an  ordinary  creditor  is  plain.  He  cannot  come  into 
competition  with  outside  creditors.  On  the  other  hand,  as  between 
himself  and  the  continuing  members,  he  is  entitled  to  be  paid 
the  amount  due  to  him  before  they  can  divide  the  assets.  In 
that  sense  he  is  a creditor,  and  that  was  decided  in  Re  Black- 
burn and  District  Benefit  Building  Society , 24  Ch.  D.  421  which 
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afterwards  went  to  the  House  of  Lords.  ” The  decision  in  the 
House  of  Lords  referred  to  by  the  learned  Lord  Justice  is  reported 
in  10  App.  Cas.  33  sub  nom.  Walton  v.  Edge. 

As  regards  the  other  shares,  a fortiori  the  plaintiff  is  not  an 
ordinary  creditor.  If  he  could  ever  attain  the  position  described 
by  Lindley,  L.J.,  it  would  not  be  until  the  time  for  withdrawal 
had  arrived  and  he  had  given  notice  of  intention  to  withdraw, 
or  the  company  without  having  done  so  exercised  its  right  to  retire 
the  shares  under  sec.  13  of  the  Loan  Companies  Act.  That  section 
enacts  that  when  any  terminating  shares  have  been  fully  paid  up 
according  to  the  by-laws,  or  have  become  due  or  payable  to  the 
holder  thereof,  then  and  in  such  case  the  holder  may  withdraw 
the  amount,  or  may  with  the  consent  of  the  corporation  convert 
the  amount  into  permanent  shares  or  stock  of  the  corporation; 
and  if,  after  notice  to  a shareholder  that  terminating  shares  standing 
in  his  name  have  matured  and  become  due  or  payable  to  him, 
the  shareholder  neglects  for  three  months  to  draw  the  amount, 
the  directors  may  at  their  option  convert  them  into  permanent 
shares.  Sections  11  and  12,  as  well  as  other  parts  of  the  Act, 
seem  inconsistent  with  the  notion  that  the  holding  of  shares  such 
as  represented  by  the  certificates  held  by  the  plaintiff  constitutes 
the  holder  a creditor.  In  respect  of  them  he  is  a member  of  the 
corporation,  and  so  remains  until  he  has  (to  adopt  the  expression 
of  North,  J.,  in  Sibun  v.  Pearce,  supra,  at  p.  359),  “been  paid  out.” 

Neither  when  the  agreement  of  sale  and  transfer  to  the  Sun 
and  Hastings  Company  was  finally  consummated  nor  at  the  com- 
mencement of  this  action  did  the  plaintiff  occupy  a position  other 
than  that  of  shareholder,  and  as  such  his  rights  must  be  measured 
in  this  action. 

Beyond  question,  the  effect  of  what  has  been  done  is  to  work 
a most  material  and  important  change  in  the  plaintiff’s  position. 
But  the  legislation  enables  it  to  be  done.  The  Loan  Corporations 
Act  authorizes  a sale  and  purchase  of  the  assets  of  the  one  company 
by  the  other  and  the  making  of  an  agreement  to  that  end  (secs. 
40  and  41,  as  amended  by  3 Edw.  VII.,  ch.  16,  sec.  4 [1]).  The 
amendment  makes  an  important  change  in  the  former  law.  It 
provides  that  in  any  agreement  under  the  Act  for  the  purchase 
and  sale  of  assets,  the  consideration  may  consist  in  whole  or  in  part 
of  fully  paid  shares  of  the  permanent  capital  stock  of  the  purchasing 
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corporation.  Provision  is  made  for  submitting  the  agreement 
to  a vote  of  the  shareholders  and  obtaining  the  sanction  and  assent 
of  the  Lieut enant-Governor-in-Council,  and  for  registration  of 
the  agreement  when  finally  consummated:  Secs.  42  (as  amended 
by  3 Edw.  VII.,  ch.  16,  sec.  4 [3]),  43,  44,  45,  46  (as  substituted 
by  63  Viet.  ch.  27,  sec.  8),  47  and  48. 

In  this  instance  the  companies  have  availed  themselves  of  the 
provisions  enabling  the  purchasing  company  to  pay  the  considera- 
tion in  fully  paid  up  shares  of  its  permanent  capital  stock.  The 
agreement  contains  a provision  to  that  effect,  and  provides  for  the 
distribution  of  the  permanent  shares  among  the  shareholders 
of  the  Empire  company.  The  Sun  and  Hastings  Company  has 
provided  and  allotted  the  shares  in  accordance  with  the  agreement, 
and  the  plaintiff’s  position  has  been  changed  from  a holder  of  shares 
subject  to  withdrawal  in  the  Empire  Company  to  that  of  a holder 
of  permanent  shares  in  the  Sun  and  Hastings  Company.  But 
this  transition  of  his  rights  has  been  accomplished  by  the  votes 
of  the  shareholders  and  by  virtue  of  legislation  which  allows  it. 
And  as  a shareholder  he  appears  to  be  bound  by  what  has  been 
done.  It  may,  perhaps,  afford  no  consolation  to  the  plaintiff  to 
say  that  the  evidence  seems  to  shew  that  having  regard  to  the 
position  and  circumstances  of  the  Empire  Company,  the  sale  appears 
to  have  been  an  advantageous  one,  but  whether  or  not  it  was  so 
cannot  affect  the  merits.  It  was  one  authorized  by  the  Act  both  as 
to  its  nature  and  extent  and  the  consideration  to  be  paid  and  re- 
ceived. 

Some  stress  was  laid  in  argument  upon  the  12th  clause  of  the 
agreement,  which  it  was  argued  preserved  to  holders  of  certificates 
of  stock  certified  by  the  Trusts  and  Guarantee  Company  some 
rights  against  the  securities  in  the  hands  of  that  company,  but  it 
seems  manifest  that  it  was  only  intended  for  the  protection  of  that 
company  by  placing  on  the  Empire  Company  the  burden  of  pro- 
curing the  handing  over  or  release  of  the  certificates  or  indemnifying 
the  Trusts  and  Guarantee  Company  against  any  demands  or  actions 
such  as  the  present. 

The  result  is  that  the  appeal  should  be  allowed  and  the  action 
dismissed  with  costs  throughout. 

The  judgment  as  regards  the  counterclaim  was  not  complained 
of. 
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Oslfr,  J.A.: — I agree;  though  I have  felt  some  doubt  as  to 
what  effect  should  be  attributed  to  the  absence  of  and  the  omission 
to  prove  the  schedule  of  shareholders  mentioned  in  the  8th  clause 
of  the  agreement  of  the  8th  August,  1903,  and  therein  referred 
to  as  annexed  to  and  therefore  part  of  the  agreement;  and  also 
whether  the  4th  and  12th  clauses  of  the  agreement  which  refer 
to  the  trust  agreement  of  the  15th  September,  1899,  between  the 
vendor  company  and  the  Trusts  and  Guarantee  Company,  Limited, 
might  not  be  read  as  evidencing  an  intention  that  the  rights  of  the 
terminating  shareholders  were  not  intended  to  be  affected  except 
by  their  own  consent.  But  upon  the  whole,  I do  not  see  my  way 
to  hold  that  the  plaintiff,  whose  status  was  that  of  a shareholder 
in  the  vendor  company,  and  who  was  not  a creditor  of  that  com- 
pany, is  in  a position  to  impeach  the  sale  to  the  purchasing  company, 
in  the  face  of  sec.  45  of  the  Loan  Corporations  Act,  R.S.O.  1897,  ch. 
205,  and  the  effect  thereby  given  to  the  certificate  of  the  Attorney- 
General  certifying  the  assent  of  the  Lieutenant-Governor-in-Council 
to  the  agreement  of  the  8th  August  and  its  ratification  by  the 
shareholders  of  the  two  companies. 
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[MABEE,  J.] 

Re  Farrell,  Farrell  y.  Farrell. 


Will — Lapsed  Devise — Residuary  Devise — Construction. 

By  one  clause  of  his  will  a testator  devised  and  bequeathed  all  his  real  and 
personal  estate,  etc.;  by  another  clause  he  provided  that  a sister  should 
have  certain  lands  owned  by  him,  which  devise  lapsed;  and  the  last  clause 
was  as  follows:  “All  the  rest  and  residue  of  my  estate,  consisting  of  money, 
promissory  note  or  notes,  vehicles  and  implements,  I give  and  bequeath 
to  my  brother”: — 

Held,  that  the  will  might  be  construed  to  prevent  an  intestacy  as  to  the  lapsed 
devise,  and  that  the  lands  given  to  the  sister  passed  to  the  brother  under 
the  residuary  clause. 

This  was  an  application  for  the  construction  of  the  will  of  one 
Denis  Farrell. 

The  matter  was  argued  in  court  on  the  19th  of  October,  1906, 
before  Mabee,  J.,  in  whose  judgment  the  material  clauses  of  the 
will  sought  to  be  construed  are  set  out. 

A.  H.  Clarke,  K.C.,  for  the  applicants. 

F.  W.  Harcourt,  for  the  infants. 

October  22.  Mabee,  J. : — One  clause  of  the  will  of  the  testator 
is  as  follows:  “I  give,  devise  and  bequeath  all  my  real  and  personal 
estate,  etc.” 

Another  clause  provides  that  a sister  should  have  certain  lands 
owned  by  the  testator,  this  devise  has  lapsed. 

The  last  clause  is  as  follows:  “All  the  rest  and  residue  of  my 
estate,  consisting  of  money,  promissory  note  or  notes,  vehicles  and 
implements,  I give  and  bequeath  to  my  brother  Andrew,  etc.,” 
and  the  Court  is  asked  to  say  whether  Andrew  is  entitled  under 
the  residuary  clause  to  this  lapsed  devise. 

Timewell  v.  Perkins  (1740),  2 Atk.  102,  is  an  authority  that 
general  words  will  be  cut  down  to  articles  ejusdem  generis , not 
merely  where  the  general  words  follow  the  articles,  but  when  they 
precede  it,  provided  it  appears  clearly  that  the  enumeration  of  the 
articles  is  intended  to  be  explanatory  of  the  general  words  and  not 
merely  to  shew  the  extent  of  the  gift. 

In  Gover  v.  Davis  (1860),  29  Beav.  222,  the  words  were,  “also 
the  whole  of  my  property  and  effects,  that  is  to  say,  my  box,  clothes, 
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bedding,  etc.,”  and  it  was  held  that  the  subsequent  enumeration 
was  merely  intended  to  shew  that  the  general  statement  was  to  ex- 
tend to  and  include  the  enumerated  articles. 

In  Mason  v.  Ogden,  [1903]  A.C.  1,  the  facts  were  that  the  testator 
by  his  will  in  1862  devised  a freehold  house  at  Wimbledon  to  his 
son  in  fee,  and  “as  to  all  other  my  freehold  messuages  and  tene- 
ments at  Wimbledon  aforesaid  and  elsewhere  and  all  my  leasehold 
estates  whatsoever  and  wheresoever,”  he  devised  upon  certain 
trusts:  the  testator  died  in  1865  possessed  of  freeholds  at  Wimbledon 
and  elsewhere  and  no  copyholds,  the  devise  of  the  house  to  the  son 
failed  and  it  was  held  that  devise  passed  under  the  devise  of  “all 
other”  the  testator’s  freeholds,  and  that  it  was  not  undisposed  of. 

In  King  v.  George  (1876),  4 Ch.  D.  435,  the  words  of  the 
will  were  “do  bequeath  to  A.G.  all  that  I have  power  over,  namely, 
plate,  linen,  china,  pictures,  jewellery,  lace,  etc.,”  and  it  was  held 
that  the  bequest  was  not  limited  to  the  articles  specifically  be- 
queathed, but  that  the  whole  personal  estate  passed;  this  con- 
struction was  affirmed  in  appeal  (1877),  5 Ch.  D.  627. 

These  cases  follow  the  old  case  of  Bridges  v.  Bridges  (1729),  8 
Viner’s  Abr.  295. 

Whether  Timewell  v.  Perkins  may  be  regarded  as  over- ruled  or 
not,  it  certainly  has  not  been  followed  in  many  of  the  later  cases: 
Theobald  on  Wills,  5th  ed.,  205. 

I think  in  the  present  case  this  will  may  be  construed  to  prevent 
an  intestacy  as  to  the  lapsed  devise,  and  that  the  lands  given  to 
the  deceased  sister  pass  to  Andrew. 

The  cases  upon  this  question  are  numerous,  and  among  others 
cited  upon  the  argument  were  the  following— some  of  them  bearing 
also  upon  the  use  of  the  word  “estate”  and  the  words  “give  and 
bequeath”  instead  of  the  word  “devise”:  Crombie  v.  Cooper  (1875), 
22  Gr.  267  and  (1877)  24  Gr.  470;  McCabe  v.  McCabe  (1863),  22 
U.C.R.  378;  Stein  v.  Ritherdon  (1868),  37  L.J.Ch.  369;  Patterson 
v.  Huddart  (1853),  17  Beav.  210;  The  Mayor,  etc.,  of  the  Town  of 
Hamilton  v.  Hodson  (1847),  6 Moo.  P.C.  76;  In  re  Kendall’s  Trusts 
(1851),  14  Beav.  608. 

The  costs  of  all  parties  should  be  paid  out  of  the  estate,  those  of 
the  executors  will  be  solicitor’s  and  client’s  costs. 
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[IN  THE  COURT  OF  APPEAL.] 

Dalton  v.  The  City  of  Toronto. 

Landlord  and  Tenant — Lease  by  Municipal  Corporation — Expiration  of  Term — 
Buildings  and  Permanent  Improvements — Payment  for — Work  Done 
Under  Prior  Leases  and  by  Sub-tenant — “ Permanent  Improvements ” — 
Evidence  to  Explain — “Worth’’ — Meaning  of — Costs — Municipal  Arbi- 
tration Act,  R.S.O.  1897,  ch.  227,  sec.  2,  sub-sec.  6. 

Where,  by  the  terms  of  a lease,  the  lessors,  in  case  of  their  refusal  to  renew 
at  the  expiration  of  the  term,  were  to  pay  to  the  lessee  “such  reasonable 
sum”  as  “the  buildings  and  permanent  improvements”  on  the  demised 
premises  might  then  be  worth,  evidence  was  held,  in  an  arbitration  to  fix  their 
value,  to  be  admissible  to  explain  the  meaning  of  the  words  “permanent 
improvements,”  namely,  improvements  made  and  in  a sense  owned  by  th« 
lessee. 

Held,  also,  that  the  meaning  of  the  word  “worth”  was  the  value  of  such 
buildings  and  permanent  improvements  to  the  lessee  in  case  the  lease  was 
renewed;  and  the  principle  to  be  adopted  was  the  fair  and  reasonable  market 
value  thereof  as  would  result  if  it  were  the  case  of  the  bringing  together  of  a 
willing  buyer  and  prudent  seller. 

Certain  of  the  alleged  improvements  claimed  for  consisted  of  filling  in 
portions  of  a water  lot,  which  was  done  by  or  for  lessees  under  prior  leases 
in  performance  of  agreements  entered  into  therefor: — 

Held,  that  the  claimant  was  not  entitled  to  be  paid  for  such  filling  in,  for  when 
done  it  at  once  became  part  of  the  freehold,  and  was  not  in  any  sense  a 
permanent  improvement  under  the  claimant’s  lease. 

Other  alleged  improvements,  also  consisting  of  filling  in,  were  done  by  a 
sub-tenant,  under  a sub-lease  from  the  claimant: — 

Held,  that  such  improvements  enured  to  the  benefit  of  the  lessee,  and  he  was 
entitled  to  be  paid  for  them. 

Where  a submission  to  arbitration  under  the  Municipal  Arbitration  Act, 
R.S.O.  1897,  ch.  227,  is  silent  as  to  costs,  sub-sec.  6 of  sec.  2 of  the  Act, 
applies,  and  empowers  the  arbitrator  to  deal  with  them;  and  in  this 
matter  he  having  awarded  costs  to  the  claimant,  the  Court,  under  th« 
circumstances,  refused  to  interfere. 

This  was  an  appeal  from  an  award  of  the  official  arbitrator, 
by  the  claimant  Mr.  Charles  C.  Dalton,  and  a cross-appeal  by  the 
city  of  Toronto. 

The  arbitration  in  which  the  award  was  made  was  under  an 
arbitration  clause  contained  in  a lease  bearing  date  the  21st  of 
September,  1887,  made  by  the  corporation  of  the  city  of  Toronto, 
as  lessors,  to  the  claimant,  Charles  C.  Dalton,  and  William  Bayley, 
as  lessees,  for  the  term  of  twenty-one  years  from  the  1st  of  June, 
1883.  The  lease  contained  a provision  for  renewal  for  a further 
term  of  twenty-one  years  upon  the  usual  terms  for  settlement  of  the 
renewal  rent  by  arbitration  in  case  of  inability  to  agree  thereon; 
and  for  further  terms  of  twenty-one  years;  but  with  the  proviso 
“that  if  the  lessors  do  not  see  fit  to  renew  this  lease  or  any  future 
lease,  the  said  lessees,  their  executors,”  etc.,  “shall  receive  from 
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the  lessors  such  reasonable  sum  as  the  buildings  and  permanent 
improvements  made  and  erected  thereon  shall  then  be  worth,  such 
value  to  be  settled  by  arbitration  in  case  of  dispute.” 

The  claimant  acquired  Bayley’s  interest  in  the  lease,  and  before 
the  expiration  of  the  twenty-one  years,  he,  as  lessee,  gave  notice 
of  his  desire  to  renew,  which  the  city  refused  to  do,  and  an  arbitra- 
tion was  thereupon  had  to  determine  the  amount  to  be  paid  to  the 
claimant  for  his  buildings  and  permanent  improvements  upon  the 
lands  demised. 

The  arbitrator  awarded  the  claimant  the  sum  of  $19,188.50  for 
the  value  of  certain  of  the  claimant’s  buildings  and  improvements 
south  of  the  Esplanade.  He  disallowed  a claim  made  for  improve- 
ments north  of  the  Esplanade,  and  on  the  Esplanade  itself,  on  the 
ground  that  they  were  not  made  under  the  lease  in  question,  but 
under  former  leases,  and  which,  by  the  terms  of  such  leases,  the 
lessees  thereunder  were  bound  to  make.  He  also  disallowed  certain 
of  the  alleged  improvements  south  of  the  Esplanade,  on  the  ground 
that  they  were  made  not  by  the  lessee  but  by  one  Evans,  a sub- 
tenant. 

The  claimant  appealed  to  the  Court  of  Appeal,  on  the  ground 
that  the  above  amounts  should  not  have  been  disallowed.  There 
was  also  a cross-appeal  by  the  city,  on  the  ground  that  the  amount 
allowed  by  the  arbitrator  was  excessive,  in  that  the  lessee  should 
have  only  been  allowed  an  amount  equal  to  what  the  said  im- 
provements actually  cost  the  lessee,  certain  filling  in  not  having 
cost  him  anything;  and,  also  that  the  arbitrator  had  no  power 
to  award  the  claimant  costs. 

On  the  15th  and  16th  of  February,  1906,  the  appeal  was  heard 
before  Moss,  C.J.O.,  Osler  and  Garrow,  JJ.A. 

J.  H.  Macdonald,  K.C.,  for  the  appellant.  The  claimant  was 
entitled  to  be  paid  the  value  of  the  permanent  improvements, namely, 
the  filling  in  north  of  the  Esplanade  and  on  the  Esplanade  itself.  The 
arbitrator  was  of  the  opinion  that  the  improvements  came  within  the 
meaning  of  the  words  “ permanent  improvements,”  but  that  they 
were  not  covered  by  the  lease.  The  claimant’s  predecessors  in 
title  had  to  pay  for  them,  and  it  would  be  inequitable  if  the  claimant 
was  not  now  allowed  for  them.  They  are,  however,  expressly 
covered  by  the  terms  of  the  lease,  for  it  expressly  provides  that  the 
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improvements  now  on  the  said  demised  premises  are  the  property 
of  the  lessees.  The  claimant  is  therefore  entitled  to  their  value. 
As  to  the  filling  in  alleged  by  the  respondents  to  have  been 
done  by  the  sub-tenant  Evans.  These  were  in  fact  not  done  by 
Evans  at  all,  but  by  persons  who  had  obtained  the  right  to  do  so 
from  the  claimant.  The  respondents  also  claimed  that  on  the 
arbitration  the  claimant  admitted  and  acquiesced  in  Evans’s  right, 
and  that  the  city  have  settled  with  Evans.  The  claimant  denies 
that  he  ever  admitted  or  acquiesced  in  this,  and  the  fact  that  the 
city  have  settled  with  Evans  can  in  no  way  affect  the  claimant. 
He  is  therefore  entitled  to  the  value  of  such  improvements. 
As  to  the  cross-appeal.  The  city  claims  that  the  value  of  the 
improvements  is  to  be  determined  by  their  value  on  the  expiration 
of  the  lease.  The  claimant  contends,  however,  that  the  test  is  how 
much  has  the  selling  value  of  the  land  been  increased  by  the  im- 
provements. The  test  is  what  would  such  improvements  have 
been  worth  to  the  claimant  had  the  lease  been  renewed.  The 
claimant  accepts  the  principle  laid  down  by  the  arbitrator,  namely, 
the  fair  and  reasonable  market  value  of  such  improvements  as 
would  result  from  the  bringing  together  of  a willing  buyer  and  a 
prudent  seller.  As  to  the  costs.  The  arbitrator  properly 
treated  this  as  if  it  were  a proceeding  to  expropriate  land.  The 
city  should  prior  to  the-  arbitration  have  made  a tender  of  a 
specific  sum  to  the  claimant.  Section  2 of  the  Municipal  Arbitra- 
tions Act,  R.S.O.  1897,  ch.  227,  applies,  and  empowers  the  arbi- 
trator to  award  costs,  and  having  done  so  the  Court  will  not  now 
interfere. 

James  Fullerton,  K.C.,  and  L.  H.  Drayton,  for  the  respondents. 
As  to  the  filling  in  north  of  the  Esplanade  and  on  the  Esplanade, 
the  arbitrator  properly  disallowed  it.  Under  the  terms  of  the 
leases  made  prior  to  the  claimant’s  lease,  the  condition  on  which 
the  patent  from  the  Crown  was  issued,  and  the  statutes  relating 
thereto,  the  filling  in  was  an  obligation  imposed  on  the  lessees, 
and  when  done  by  the  city,  under  the  power  conferred  therefor,  it 
was  done  for  the  tenants  and  they  were  properly  chargeable  there- 
with, and  when  done  became  properly  part  and  parcel  of  the  free- 
hold, and  was  such  when  the  claimant  obtained  his  lease.  The 
alleged  provision  in  the  lease  as  to  the  improvements  then  on  the 
demised  premises  being  the  property  of  the  lessees,  these 


XII.] 


ONTARIO  LAW  REPORTS. 


585 


words  have  not  the  effect  contended  for;  but  even  if  they 
had  it  would  have  no  effect,  for  it  would  be  ultra  vires  of  the 
city  to  enter  into  such  an  agreement.  Then  as  to  the  filling 
in  by  the  sub-tenant  E^ans.  The  evidence  shews  that  this 

was  done  by  Evans  on  his  own  account  apart  altogether 
from  the  claimant,  and  on  the  arbitration  the  claimant 
abandoned  his  claim  to  them,  and  admitted  Evans’s  right  to  them, 
and  the  city  thereupon  settled  with  Evans,  who  withdrew  from  the 
arbitration.  The  claimant  is  therefore  estopped  from  now  setting 
up  any  right  to  them.  As  to  the  cross-appeal.  The  words  used 
are  “ value”  and  “ worth, ” and  these  are  synonymous.  The  ques- 
tion is  what  was  the  value  of  the  improvements  to  the  claimant 
when  the  lease  expired.  The  evidence  shews  that  they  were  of 
no  value,  for  they  cost  him  nothing,  and  in  fact  on  some  occasions 
he  was  actually  paid  to  allow  earth  to  be  dumped  there:  Re  Harvey 
and  Town  of  Parkdale  (1889),  16  A.R.  468;  Adamson  v.  Rogers 
(1894),  22  A.R.  415,  26  S.C.R.  159,  where  all  the  cases  are  collected. 
The  arbitrator  in  any  event  allowed  an  excessive  amount.  The 
evidence  shews  that  the  filling  in  could  be  done  for  7 cents  per 
cubic  yard,  whereas  the  arbitrator  has  allowed  25  cents.  The 
arbitrator  had  no  power  to  award  costs.  The  submission  is  silent 
as  to  costs.  This  should  not  have  been  treated  as  if  it  were  an 
expropriation  proceeding.  The  city  had  the  right  to  the  possession 
of  the  property  ; the  claimant  had  the  right  to  the  value  of  his; 
improvements.  No  greater  duty  was  imposed  on  the  city  to  make 
a tender  of  the  amount  of  the  improvements,  than  on  the  claimant 
to  make  a proper  valuation  and  notify  the  city  of  same.  Section 
2 of  the  Municipal  Arbitration  Act  confers  no  power  on  the  arbi- 
trator to  award  costs. 
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June  29.  Garrow,  J.A.: — The  claimant  was  the  lessee  from 
the  city  of  property  on  and  near  the  Esplanade  under  an  indenture 
of  lease,  dated  21st  Septemaber,  1887,  for  a term  of  21  years  from 
June  1st,  1883,  which  contained  a provision  for  payment  by  the 
city  for  the  buildings  and  permanent  improvements  at  the  end  of 
the  term  in  case  the  city  should  refuse  to  renew,  the  amount  to  be 
settled  by  arbitration.  The  city  refused  to  renew,  and  the  present 
proceedings  were  taken  to  fix  the  amount  to  which  the  claimant 
is  entitled  for  such  buildings  and  improvements. 
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The  learned  arbitrator,  after  hearing  evidence,  fixed  such  amount 
at  the  sum  of  $19,188.50,  and  awarded  the  costs  of  the  arbitration 
proceedings  to  the  claimant  to  be  paid  by  the  city. 

The  learned  arbitrator  refused  to  allow  for  the  improvements 
on  and  north  of  the  Esplanade,  and  for  the  improvements  made 
by  one  Evans  south  of  the  Esplanade;  the  former  because  such 
improvements  were  not  made  under  the  lease,  but  under  prior 
leases;  and  the  latter  because  they  were  made  by  Evans  and  not 
by  the  claimant. 

The  real  difficulty  in  dealing  with  the  improvements  on  and 
north  of  the  Esplanade  is  caused  by  a term  contained  in  the  lease 
in  these  words:  “And  it  is  hereby  declared  and  agreed  that  the 
buildings  and  permanent  improvements  now  on  the  said  demised 
premises  are  the  property  of  the  lessees.”  The  improvements  in 
question  consist  of  “filling  in”  with  earth,  the  lots  having  been 
originally  what  are  known  as  water  lots.  And  it  is  not  disputed 
that  “filling  in”  is  in  the  nature  of  a permanent  improvement, 
for  which  in  a proper  case  the  tenant  would  be  entitled  to  payment. 
But  the  contention  of  the  city  is  that  the  “filling  in”  on  and  north 
of  the  Esplanade  was  done  in  performance  of  agreements  contained 
in  the  prior  leases,  by  or  for  the  tenants,  and  that  when  made  they 
at  once  and  as  made  became  simply  a part  of  the  freehold,  and  not 
in  any  proper  sense  a “permanent  improvement”  within  the 
meaning  of  the  before  quoted  clause.  And  this  is  the  view  adopted 
by  the  learned  arbitrator,  correctly  in  my  opinion. 

Objection  was  made  by  the  claimant  to  the  reception  of  evidence 
to  explain  the  meaning  of  the  term  “permanent  improvements” 
contained  in  the  before  quoted  clause,  the  learned  arbitrator  having 
referred  to  the  terms  of  the  prior  leases,  and  to  the  proceedings 
under  them,  as  explaining  or  tending  to  explain  that  this  filling 
in  was  not  intended  to  be  within  the  clause  in  question.  The 
term  “permanent  improvements”  is  of  course  in  a sense  simple 
enough,  but  it  is  not  by  any  means  self-explanatory.  It  is  not, 
of  course,  used  in  the  lease  in  question  in  its  broad  sense,  but  in  the 
sense  in  which  the  term  is  used  as  between  landlord  and  tenant. 
The  landlord  might  permanently  improve  his  property  by  filling 
in  or  raising  up  its  surface  level,  but  what  he  did  in  that  way  could 
scarcely  be  called  a “permanent  improvement”  within  the  proper 
meaning  of  the  term  as  used  in  the  lease  in  question,  which  meaning 
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And  the  evidence  shews  that  the  improvement  in  dispute  was 
really  made  by  the  landlord  in  performance  by  arrangement  of 
the  covenants  of  the  lessees  in  the  prior  leases,  who  must  otherwise 
have  done  the  work  at  their  own  expense.  And  it  follows,  I think, 
that  the  work  so  done  was  not,  in  fact,  a “ permanent  improvement” 
within  the  meaning  of  that  term,  as  used  in  the  lease  in  question. 

The  filling  in  done  by  Evans,  however,  stands  on  a quite  different 
footing.  This  was  work  done  after  the  date  of  the  last  lease. 
Evans’  sub-lease  apparently  expired  before  the  end  of  the  claimant’s 
term.  Evans  had  a right  under  his  lease  to  remove  his  buildings, 
but  could  not,  of  course,  remove  the  filling  in,  which  he  had  done 
or  which  had  been  done  upon  his  parcel  during  his  term,  and  the 
benefit  of  that  should,  I think,  enure  to  the  claimant,  it  being 
plainly  no  answer  by  the  city  to  the  claim  to  say  that  the  work 
was  done  by  Evans  and  not  by  the  claimant.  Nor  could  the  city 
intercept  this  claim  by  settling  with  Evans.  He  had  the  right 
to  dispose  of  his  buildings  to  the  city,  but  he  had  no  control  over 
the  filling  in.  Nor  is  the  contention  that  the  claimant  abandoned 
this  claim  borne  out  by  the  evidence,  nor  by  the  judgment,  in  which 
it  is  apparently  dealt  with  on  the  merits.  The  Evans  filling  in 
was  there  upon  the  demised  premises.  If  the  lease  had  been  re- 
newed the  lessee  would  have  had  its  use  for  the  new  term  exactly 
as  he  would  have  had  the  use  of  the  filling  done  directly  by  himself. 
And  in  losing  the  renewal  he  loses  the  benefit  and  use  of  that  im- 
provement exactly  as  he  loses  the  benefit  and  use  of  the  other 
filling. 

The  quantity  of  filling  done  by  Evans  was,  I think,  1,845  yards, 
which,  at  25  cents  per  yard,  would  amount  to  $461.25;  to  which 
extent  the  appeal  should  be  allowed,  and  the  award  increased. 

With  reference  to  the  cross-appeal  upon  the  question  of  value 
or  amount  allowed,  I have  not  been  convinced,  after,  in  addition 
to  the  argument,  a careful  perusal  of  the  evidence,  that  any  error 
has  been  established.  The  exact  language  of  the  lease  as  to  the 
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improvements  and  their  valuation  is  “such  reasonable  sum  as  the 
buildings  and  permanent  improvements  made  and  erected  thereon 
shall  then  be  worth,  such  value  to  be  determined/’  etc. 

If  the  lease  had  been  renewed  as  the  lessee  desired  instead  of 
terminated,  the  lessee  would  have  been  entitled  to  such  renewal, 
under  the  express  terms  of  the  lease,  without  regard  to  the  value 
of  the  improvements.  So  that  for  the  new  term  at  least  the  lessee 
would  have  got  the  full  benefit  of  the  improvements  without  paying 
rent  for  them. 

The  term  “worth”  is  perhaps  a little  vague.  An  article  may 
be  “worth”  a great  deal  to  one  in  much  need  of  it,  and  very  little 
to  another  who  has  no  use  for  it.  A permanent  improvement 
or  construction  is  sometimes  of  more  actual  value  to  use  than  it 
is  to  sell  or  to  lease  to  another.  It  is,  for  instance,  notorious  that 
expensive  farm  buildings  never  increase  the  selling  or  leasing  value 
of  a farm  by  anything  near  the  amount  of  the  cost  of  such  buildings. 
Here  the  tenant  had  and  was  using  the  improvements  and  desired 
to  continue  to  do  so.  They  may  have  been  “worth”  more  to  him 
than  to  any  one  else,  and  yet  the  landlord  should  not  be  asked, 
in  exercising  his  rights  under  the  contract,  to  pay  for  something 
out  of  the  ordinary  and  therefore  not  within  the  scope  of  the  con- 
tract. 

Upon  the  whole,  I think  that  under  the  circumstances  the 
learned  arbitrator  has  attributed  the  correct  meaning  to  the  word 
“worth”  in  this  sentence,  which  I quote  from  his  judgment,  as 
. . . “a  fair  and  reasonable  market  value,  as  would  result  from 

the  bringing  together  of  a willing  buyer  and  a prudent  seller,” 
and  having  regard  to  that  meaning  I think  the  evidence  warrants 
the  conclusions  reached. 

Upon  the  other  question  raised  by  the  cross-appeal,  namely 
the  allowance  of  costs  to  the  claimant  if  these  were  in  the  discretion 
of  the  arbitrator,  I would  not  be  disposed  to  interfere.  But  it  is 
contended  that  he  had  no  power  over  the  costs. 

An  agreement  out  of  court  to  refer  is,  like  any  other  agreement 
in  this  respect,  that  the  rights  af  the  parties  are  to  be  ascertained 
from  the  terms  of  the  written  agreement. 

Under  the  agreement  in  question  as  it  stood,  apart  from  the 
Municipal  Arbitration  Act,  R.S.O.  1897,  ch.  227,  there  was,  in  my 
opinion,  no  power  to  award  costs.  The  legislature  however  has, 
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no  doubt  for  good  cause,  seen  fit  to  invade  the  domain  of  such  agree- 
ments and  to  declare  that  whether  the  parties  desire  it  or  not  the 
official  arbitrator  shall  be  the  only  arbitrator:  See  sec.  2,  sub-sec.  1. 
And  in  providing  the  arbitrator  the  legislature  has  also  defined 
his  powers,  and  the  procedure  to  be  followed  in  arbitrations  before 
him.  And  in  express  terms  has  given  him  power  over  the  question 
of  costs:  see  sec.  2,  sub-sec.  6. 

If  the  agreement  of  submission  had  conferred  this  power,  resort 
to  the  statute  would  not  have  been  necessary,  but  where  as  here 
the  agreement  is  silent  upon  the  subject,  it  appears  to  me  to  be 
the  reasonable  conclusion  that  it  was  intended  that  the  concluding 
words  of  sub-sec.  6 of  sec.  2 were  intended  to  apply  in  the  case  of 
all  references  in  which  the  parties  had  not  expressly  stipulated 
to  the  contrary.  The  question  is  largely  one  of  practice  and  pro- 
cedure, in  which  case  the  rule  of  construction  is  apparently  that 
the  construction  is  retrospective  unless  there  be  some  good  reason 
against  it:  Freeman  v.  Moyes  (1834),  1 A.  & E.  338;  Wright  v. 
Hale  (1860),  6 H.  & N.  227;  Kimbray  v.  Draper  (1868),  L.R.  3 
Q.B.  160;  and  “ practice  and  procedure”  apparently  include  the 
granting  or  withholding  of  costs:  Wright  v.  Hale,  supra.  It  cer- 
tainly would  be  scarcely  logical  to  hold  that  the  statute  applies 
for  the  purpose  of  substituting  the  official  arbitrator  for  the  ar- 
bitrators stipulated  for  in  the  submission,  but  did  not  apply  in  also 
carrying  into  the  submission  the  statutory  powers  of  that  official, 
including  his  control  over  the  question  of  costs. 

I am,  for  these  reasons,  of  the  opinion  that  the  question  of  costs 
was  within  the  control  of  the  arbitrator,  and  I see  no  good  reason 
why  we  should  interfere  with  the  discretion  which  he  has  exercised 
in  awarding  them  to  the  claimant. 

The  cross-appeal  should  therefore  be  dismissed  with  costs, 
and  the  appeal  allowed  as  to  the  Evans  claim.  And  as  the  claimant 
has  only  succeeded  in  part,  and  that  the  smaller  part  of  his  claim 
before  us,  there  should  be  no  costs  of  the  appeal. 
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Moss,  C.J.O.,  and  Osler,  J.A.,  concurred. 


G.  F.  H. 
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Lebu  y.  The  Grand  Trunk  R.W.  Co. 


Oct.  12. 


Railway — Animal  Killed  on  Track — Escape  to  Highway  from  Enclosure — Open 
Gate  from  Highway  to  Track— Negligence — Liability. 


Section  237,  sub-sec.  4,  of  the  Dominion  Railway  Act,  1903,  provides  that  if 
an  animal  at  large  upon  the  highway  gets  upon  the  property  of  the  railway 
company  and  is  killed,  the  owner  may  recover  the  amount  of  his  loss  from 
the  company,  unless  it  be  proved  that  the  animal  got  at  large  through  the 
owner’s  negligence. 

The  plaintiff’s  horse  escaped,  without  any  negligence  on  his  part,  from  a 
pasture  field  adjoining  the  railway,  and  got  upon  the  highway,  and  then 
going  a short  distance,  passed  through  an  open  gateway  into  the  defendants’ 
freight  yards,  and  then  on  to  the  track,  where  it  was  killed  by  a passing 
train: — 

Held,  that  the  defendants  were  liable. 


This  was  an  appeal  by  the  plaintiff  from  the  judgment  of  the 
county  court  of  the  county  of  Kent.  The  plaintiff,  a livery  stable 
keeper  at  Bothwell,  owned  a field  adjoining  the  defendants’  railway, 
in  which  he  had  a horse  at  pasture.  The  animal  escaped  from  the 
field  by  jumping  over  a closed  gate  four  feet  seven  inches  high, 
and  thus  got  upon  the  highway,  going  a short  distance  along  it 
and  then  passing  through  an  open  gateway  into  the  defendants’ 
freight  yards,  and  was  there  run  over  by  one  of  the  defendants’ 
trains  and  killed.  It  was  admitted  that  there  was  no  negligence 
on  the  plaintiff’s  part.  The  action  was  tried  by  the  county  Judge, 
who  dismissed  the  action  with  costs. 

From  this  judgment  the  plaintiff  appealed  to  the  Divisional 
Court. 

On  October  10th,  1906,  the  appeal  was  argued  before  Boyd, 
C.,  Magee  and  Mabee,  JJ. 

O.  L.  Lewis,  for  the  plaintiff.  The  facts  are  all  admitted. 
The  question  is  one  of  law,  namely,  as  to  the  effect  of  sub- 
sec. 4 of  sec.  237  of  the  Railway  Act,  1903,  3 Edw.  VII.  ch.  58  (D.). 
This  made  a change  in  the  law.  It  provides  that  when  any  cattle, 
or  other  animals  at  large  upon  the  highway,  or  otherwise  get  upon 
the  property  of  the  railway  company  and  are  killed,  the  owner  is 
entitled  to  recover  for  his  loss,  unless  it  be  proved  that  the  animal  was 
at  large  through  his  negligence.  It  was  admitted  that  there  was 
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no  negligence  on  the  plaintiff’s  part;  but  the  learned  county  court 
Judge  was  of  the  opinion  that  the  plaintiff  had  to  prove  negligence 
on  the  defendants’  part,  and  that  he  had  failed  to  do  so,  and  he 
dismissed  the  action.  The  learned  Judge  was  in  error.  All  the 
plaintiff  had  to  prove  was  that  the  animal  got  on  to  the  company’s 
premises  and  was  killed,  the  onus  being  cast  upon  the  defendants 
of  shewing  that  the  animal  was  at  large  through  the  plaintiff’s 
negligent  or  wilful  act:  Bacon  v.  Grand  Trunk  R.W.  Co.  (1906), 
12  O.L.R.  196;  Arthur  v.  Central  Ontario  R.W.  Co.  (1906),  11  O.L.R. 
537;  Carruthers  v.  Canadian  Pacific  R.W. Co.  (1906),  42  C.L.J.N.S. 
400;  26  C.L.T.  516.  But  even  if  it  were  necessary  for  the  plaintiff 
to  prove  negligence  on  the  defendants’  part,  such  negligence  was 
established  by  reason  of  the  gate  having  been  left  open.  Section 
199  imposes  the  liability  to  fence:  Tabh  v.  Grand  Trunk  R.W.  Co. 
(1904),  8 O.L.R.  203,  207-8.  Section  294  of  the  Act  gives  an  action 
for  the  omission  to  perform  a duty  imposed  by  the  Act : McMichael 
v.  Grand  Trunk  R.W.  Co.  (1886),  12  O.R.  547;  Dunsford  v.  Michigan 
Central  R.W.  Co.  (1893),  20  A.R.  577;  Curran  v.  Grand  Trunk 
R.W.  Co.  (1898),  25  A.R.  407;  Studer  v.  Buffalo  and  Lake  Huron 
R.W.  Co.  (1866),  25  U.C.R.  160;  Rysdale  v.  Wabash  R.W.  Co. 
(1906),  7 O.W.R.  677;  MacMurchy  and  Denison’s  Railway  Act, 
313,  573.  There  would  be  no  use  in  fencing  if  means  of  access 
were  given  by  an  open  gate. 

Wallace  Nesbitt,  K.C.,  and  Frank  McCarthy,  for  the  defendants. 
The  object  and  purpose  of  this  legislation  was  to  deal  with  the 
highway  intersections,  requiring  the  railway  company  to  have 
sufficient  cattle  guards  at  such  intersections  to  keep  animals  from 
getting  on  to  the  track.  There  is  no  liability  where  an  animal  is 
killed  on  the  public  highway  crossing.  Liability  only  arises  where  by 
reason  of  a defective  cattle  guard  or  the  absence  of  any  cattle  guard 
the  animal  gets  on  to  the  track  and  is  killed.  The  whole  section 
must  be  looked  at  and  effect  given  to  the  words  “or  otherwise.” 
The  case  of  Carruthers  v.  Canadian  Pacific  R.W.  Co.,  42  C.L.J.N.S. 
400;  26  C.L.T.  516,  was  the  judgment  of  a single  Judge.  The 
cases  of  Bacon  v.  Grand  Trunk  R.W . Co.  and  Arthur  v.  Central 
Ontario  R.W.  Co.  were  cases  of  access  from  the  crossing.  So 
that  even  if  the  fact  of  the  gate  in  the  fence  enclosing  the 
station  premises  being  left  open  were  evidence  of  negligence, 
under  certain  circumstances,  it  would  impose  no  liability  here. 


D.  C. 
1906 

Lebu 

V. 

Grand 
Trunk 
R.W. Co. 


592 


ONTARIO  LAW  REPORTS. 


[ VOL. 


D.C. 

1906 

Lebu 

v. 

Grand 

Trunk 

R.W.Co. 


Where  a statute  is  passed  to  remedy  a particular  kind  of  mischief, 
the  fact  of  there  being  neglect  of  a duty  of  another  kind  imposes 
no  liability:  Gorris  v.  Scott  (1874),  L.R.  9 Ex.  125.  The  liability 
for  the  omission  to  fence  is  imposed  by  sec.  199,  while  this  section 
is  limited  to  crossings.  Under  the  statute  the  obligation  to  fence 
is  only  against  adjoining  proprietors,  and  it  does  not  apply  to 
streets  in  cities  and  towns.  There  was  no  obligation  to  fence  the 
station  premises  here,  and  therefore  the  horse  strayed  on  to  the 
defendants’  premises  at  the  owner’s  peril:  Groves  v.  Wimborne, 

[1898]  2 Q.B.  402;  Vandercar  v.  Rensselaer  and  Saratoga  R.W . Co. 
(1851),  13  Barb.  390;  Parker  v.  Rensselaer  and  Saratoga  R.W. 
Co.  (1853),  16  Barb.  390;  Davidson  v.  Grand  Trunk  R.W.  Co. 
(1903),  5 O.L.R.  574;  James  v.  Grand  Trunk  R.W.  Co.  (1901),  31 
S. C.R.  420. 


October  12.  The  judgment  of  the  Court  was  delivered  by 
Boyd,  C.: — Section  237,  sub-sec.  4 of  the  Dominion  Railway  Act, 
1903,  provides  that  if  an  animal  at  large  Upon  the  highway  . . . 

gets  upon  the  property  of  the  railway  company  and  is  killed  . . 

the  owner  may  recover  the  amount  of  his  loss  from  the  company — 
unless  it  be  proved  that  the  animal  got  at  large  through  the  negli- 
gence, etc.,  of  the  owner.  The  earlier  sub-sections  are  restricted 
to  cases  where  an  animal  at  large  upon  the  highway  is  killed  or 
injured  at  the  point  of  intersection  of  the  highway  with  a level 
railway  crossing,  where  recovery  cannot  be  had  if  the  animal  is  at 
large  contrary  to  the  provisions  of  the  section.  But  in  the  last  and 
new  sub-section,  there  may  be  a recovery  for  an  animal  at  large 
killed  upon  the  property  of  the  railway  company  by  a train,  though 
the  animal  was  not  in  charge  of  a competent  person.  This  large 
and  liberal  meaning  has  been  given  to  this  new  sub-section  in 
various  cases — some  being  in  the  Divisional  Court,  such  as  Bacon 
v.  Grand  Trunk  R.W.  Co.,  12  O.L.R.  196,  and  Arthur  v.  Central 
Ontario  R.W.  Co.  (1906),  11  O.L.R.  537;  and  we  see  no  reason 
to  disagree  with  such  a reading. 

The  plaintiff’s  case  was  made  out  upon  the  evidence.  His 
horse  escaped  from  the  enclosure  by  jumping  a gate  without  the 
owner’s  knowledge.  The  animal  thus  got  on  a public  street,  and 
going  down  the  street  came  to  an  opening  which  led  down  to  the 
track.  This  opening  was  furnished  with  a gate,  but  the  gate  was 
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left  open  by  the  company,  and  through  this  open  gate  the  horse 
got  on  to  the  track,  where  it  was  killed  by  the  train. 

There  was  a case  of  negligence  made  as  against  the  company 
by  the  failure  to  have  the  place  fenced  or  properly  protected  through 
which  the  horse  reached  the  company’s  track,  under  the  Act,  sec. 
199,  which  could  not  have  been  withdrawn  from  the  jury. 

Upon  the  submission  before  us  that  no  further  evidence  could 
be  given,  and  that  we  were  to  dispose  of  the  controversy  as  it  now 
stands,  we  think  plaintiff  should  have  judgment  for  the  amount 
agreed  upon  as  the  value  of  the  horse,  with  costs  of  action  and 
appeal. 
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[IN  THE  COURT  OF  APPEAL.] 

Re  Canadian  Tin  Plate  Decoeating  Co. 

Mortons’  Case. 

Company — Winding-up — Contributories — Application  for  Shares — Withdrawal 
— Absence  of  Allotment  and  Notice — Notice  of  Call. 

An  agent  of  the  company  canvassed  the  respondents  to  subscribe  for  shares 
and  took  them  to  the  company’s  office,  where  they  signed  and  handed  to 
the  manager  an  application,  not  under  seal,  by  which  they  subscribed  for 
25  shares  of  the  common  stock  of  the  company,  at  the  par  value  of  $100  per 
share,  for  which  they  agreed  to  pay  upon  the  delivery  of  the  regular  stock 
certificate.  In  the  stock  ledger  of  the  company,  under  the  names  of  the 
respondents  and  the  heading  “common  stock,”  of  the  same  date  as  the 
application,  an  entry  was  made,  “ Allotted  bought  Dr.  25  shares,  amount 
$2,500,  balance  25  shares,  Dr.  $2,500.”  On  the  same  day  the  respondents 
gave  the  canvassing  agent  a cheque  for  $100  on  account  of  the  payment  for 
the  shares,  but  on  the  following  morning  they  determined  to  withdraw 
from  the  application,  and  stopped  payment  of  the  cheque,  which  had  been 
already  presented  and  payment  refused  for  want  of  funds.  On  the  same 
day  they  told  the  agent  that  they  would  have  nothing  more  to  do  with  the 
stock  they  had  applied  for,  but  they  gave  no  written  or  other  notice  of 
withdrawal.  The  company’s  minute  book  contained  no  note  or  entry  nor 
was  any  evidence  given  of  any  resolution  of  the  directors  allotting  stock 
to  the  respondents  or  directing  notice  of  allotment  to  be  sent  to  them,  and 
a formal  notice  of  allotment  was  not  sent.  No  attempt  was  made  to  en- 
force payment  of  their  cheque,  and  they  received  no  further  communication 
on  the  subject  of  the  shares  until  three  months  later,  when  the  company’s 
manager  sent  them  notice  of  a call  and  demanded  payment.  There  were 
two  subsequent  calls,  of  which  notices  were  also  sent  to  the  respondents, 
and  all  three  were  authorized  by  resolutions  of  the  directors: — 

Held,  that  neither  of  the  respondents  ever  became  a shareholder  of  the  com- 
pany, and  that  they  were  therefore  properly  struck  off  the  list  of  contribu- 
tories in  a winding-up. 

Per  Osler,  J.A.,  that  there  had  been  no  allotment  or  appropriation  of  specific 
shares  to  the  respondents;  the  entry  of  their  names  in  the  stock  ledger  was 
not  conclusive;  the  resolutions  authorizing  the  calls,  dealing  with  stock 
which  had  been  already  allotted,  could  not  be  regarded  as  equivalent  to  an 
allotment ; the  fact  that  notices  of  calls  were  sent  to  the  respondents  amount- 
ed to  nothing  if  the  stock  had  not  been  already  allotted  to  them  by  the 
directors. 

Quaere,  per  Osler,  J.A.,  whether  notice  of  a call  can  be  regarded  as  equivalent 
to  notice  of  allotment. 

Semble,  also,  per  Osler,  J.A.,  that,  on  the  evidence,  the  respondents,  as  they 
had  a right  to  do,  withdrew  their  application,  and  that  this  came  to  the 
notice  of  the  company  on  the  day  after  the  application  was  signed,  which 
would  be  another  answer  to  the  liquidator’s  demand. 

Per  Meredith,  J.A.: — The  real  question  is  not  whether  there  was  or  was  not 
a formal  allotment  of  stock,  but  is  whether  there  was  a concluded  bargain 
for  the  sale  of  the  shares;  the  onus  of  proof  of  the  company’s  binding 
acceptance  of  the  offer  to  buy  was  upon  the  liquidator,  and  that  was  not 
clearly  proved.  Upon  the  whole  evidence  it  ought  to  be  found  that  there 
was  no  acceptance  binding  upon  the  company,  at  the  time  of  the  with- 
drawal of  the  offer  to  buy. 

Order  of  Falconbridge,  C.J.K.B.,  affirmed. 


An  appeal  by  the  liquidator  of  the  company  from  an  order  of 
Falconbridge,  C.J.K.B.,  in  the  Weekly  Court,  dismissing  an  appeal 
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by  the  liquidator  from  an  order  of  the  acting  local  Master  at  Ham- 
ilton, in  the  course  of  a reference  before  him  for  the  winding-up  of 
the  company  under  the  Dominion  Winding-up  Act,  removing  the 
names  of  John  James  Morton  and  Catharine  E.  Morton  (the  re- 
spondents) from  the  list  of  contributories  filed  by  the  liquidator. 

The  respondents  were  alleged  to  be  contributories  as  subscribers 
for  shares  by  virtue  of  the  following  document: — 

“ Hamilton,  Aug.  19th,  1904. 

“I,  Rev.  John  James  Morton,  in  trust  for  wife,  hereby  subscribe 
for  twenty-five  shares  of  the  common  stock  of  the  Canadian  Tin 
Plate  Decorating  Company,  Limited,  of  London,  Ont.,  at  the  par 
value  of  ($100)  one  hundred  dollars  a share,  and  for  which  I agree 
to  pay  dollars  par  upon  delivery  of  the  regular  stock  cer- 

tificate of  the  said  company,  the  same  having  been  duly  signed  and 
sealed.  To  be  elected  to  the  board  of  directors. 

“Witness,  W.  H.  Hesson.  “Catharine  E.  Morton, 

“ J.  J.  Morton,  in  trust. 

“39  Park  street  south.” 
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The  respondents  contested  their  liability  as  contributories  upon 
the  following  grounds:  (1)  That  their  signatures  and  agreement  to 
subscribe  for  stock  in  the  company  were  obtained  by  fraudulent 
misrepresentations  as  to  certain  alleged  facts,  and  that  they,  im- 
mediately after  discovering  the  misrepresentations,  repudiated 
their  liability  to  become  shareholders  in  the  company.  The  fraudu- 
lent misrepresentations  consisted  in  part  of  statements  of  the  ser- 
vants and  agents  of  the  company,  at  the  time  of  the  subscription 
for  stock,  that  the  affairs  of  the  company  were  in  a prosperous 
financial  condition,  that  the  company  were  paying  a dividend  of 
8 per  cent.,  and  that  the  profits  actually  amounted  to  40  per  cent.; 
and  misrepresentations  that  R.  A.  Lucas,  Henry  P.  Coburn,  and 
William  A.  Wood,  were  shareholders  in  the  company,  the  last 
named  for  $1,500,  whereas  in  truth  Wood  was  not  a shareholder 
for  more  than  $500,  and  Lucas  and  Coburn  were  not  shareholders 
at  all.  (2)  That  the  application  or  offer  to  take  stock  was  with- 
drawn and  repudiated  by  the  respondents  on  the  day  after  it  was 
signed,  and  before  it  was  accepted  or  acted  upon  by  the  company, 
and  before  the  stock  was  allotted,  on  the  ground  of  misrepresenta- 
tion by  the  company  and  their  agent.  (3)  That  the  application 


596 


ONTARIO  LAW  REPORTS. 


[VOL. 


C.  A. 
1906 

Re 

Canadian 
Tin  Plate 
Co. 


of  the  respondents  was  subject  to  an  express  condition  precedent 
therein  contained,  providing  that  John  James  Morton  should  be 
elected  a director  of  the  company,  and  he  never  was  elected  a 
director. 

The  acting  local  Master  took  evidence  and  heard  the  parties, 
and  decided  the  contestation  in  favour  of  the  respondents. 

The  liquidator  appealed,  and  his  appeal  being  dismissed  in  the 
High  Court,  he  appealed  to  the  Court  of  Appeal. 


The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow,  Mac- 
laren,  and  Meredith,  JJ.A.,  on  the  5th  October,  1906. 

J.  M.  McEvoy,  for  the  liquidator.  The  application  for  shares 
was  a joint  one,  and  the  liquidator  regards  the  liability  to  contribute 
as  joint.  There  wTas  no  withdrawal  of  the  application,  and  it  was 
acted  upon  by  the  company,  who  entered  the  respondents’  names 
in  the  stock  ledger,  and  sent  them  notices  of  calls  authorized  by 
resolutions  of  the  directors.  There  was  no  formal  allotment,  but 
this  was  a good  allotment.  A draft  for  the  amount  of  the  calls 
was  presented  to  Morton  and  refused.  The  Mortons  say  that  they 
received  the  notices  and  burned  them.  Some  notice  of  repudia- 
tion was  given  to  Hesson,  the  agent  who  canvassed  the  respondents 
to  subscribe,  but  not  to  the  company,  nor  to  any  officer  of  the 
company,  and  even  to  Hesson  there  was  no  written  notice.  The 
application  for  the  shares,  with  these  notices  following,  without 
any  repudiation  or  attention  given  to  them  by  the  respondents, 
makes  up  the  subscription,  allotment,  and  notice  of  allotment: 
Nelson  Coke  and  Gas  Co.  v.  Pellatt  (1902),  4 O.L.R.  481,  at  pp. 
489  et  seq. 

W.  E.  Middleton , for  the  respondents.  Hesson  was  a share- 
holder in  the  company,  and  it  is  admitted  that  he  was  an  agent  to 
sell  stock.  He  made  the  misrepresentations  relied  on.  Thompson, 
the  manager,  joined  in  and  repeated  the  statements  of  Hesson. 
Both  the  Mortons  repudiated  the  application.  There  must  be  an 
application,  an  allotment,  and  notice  of  allotment.  In  re  London 
Speaker  Printing  Co .,  Boultbee’s  Case  (1889),  16  A.R.'508,  519,  is 
exactly  in  point.  There  never  was  an  allotment,  and  the  notices 
of  a non-existent  fact  were  not  material.  This  application  never 
in  fact  came  before  the  directors.  The  whole  directorate  must 
make  the  calls:  In  re  Homer  District  Consolidated  Gold  Mines  (1888), 
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39  Ch.D.  546.  The  minute  book  shews  no  acceptance.  The  with- 
drawal of  the  offer  was  sufficient  in  the  circumstances.  The  offer 
was  not  under  seal.  The  discussion  in  Nelson  Coke  and  Gas  Co.  v. 
Pellatt,  4 O.L.R.  481,  applies  to  an  application  under  seal.  The 
fraud  of  Hesson  and  Thompson  is  plainly  made  out.  The  notice 
of  withdrawal  given  to  Hesson  was  sufficient.  The  offer  to  take 
shares  was  conditional  upon  Morton  being  elected  a director  and 
upon  Mrs.  Morton’s  shares  in  another  company  being  sold.  Her 
refusal  to  allow  Hesson  to  sell  these  shares  shewed  an  election  to 
rescind.  I refer  to  Magog  Textile  and  Print  Co.  v.  Price  (1887), 
14  S.C.R.  664;  In  re  Zoological  and  Acclimatization  Society  of  On- 
tario, Cox’s  Case  (1889),  16  A.R.  543;  Kingston  Street  R.W.  Co.  v. 
Foster  (1879),  44  U.C.R.  552;  In  re  General  Railway  Syndicate, 
[1900]  1 Ch.  365;  Xenos  v.  Wickham  (1866-7),  L,R.  2 H.L.  296; 
Re  Standard  Fire  Ins.  Co.  (1885),  12  A.R.  486;  In  re  Publishers’ 
Syndicate,  Mallory’s  Case  (1902),  3 O.L.R.  552. 

McEvoy,  in  reply.  On  the  facts  there  was  no  repudiation.  The 
respondents  gave  a cheque  for  $100  on  account  of  the  shares,  and 
afterwards  purported  to  stop  payment  of  it,  but  before  that  it  had 
been  presented  and  payment  refused  for  want  of  funds.  It  is  too 
late  now  to  escape  on  the  ground  of  misrepresentations.  Compare 
the  English  Companies  Act,  1862,  sec.  131,  with  the  language  of 
sec.  8 of  the  Ontario  Act;  and  see  Palmer’s  Company  Law,  6th  ed., 
p.  990;  Tennent  v.  City  of  Glasgow  Bank  (1879),  4 App.  Cas.  615. 


C.  A. 
1906 

Re 

Canadian 
Tin  Plate 
Co. 


November  3.  Osler,  J.A.: — The  grounds  upon  which  the 
Courts  below  proceeded  in  holding  that  the  respondents  were  not 
liable  are  not  before  us,  but  of  the  numerous  objections  which 
were  taken  on  their  behalf  to  the  liquidator’s  proceedings  against 
them  I find  it  necessary  to  notice  but  one,  viz.,  that  stock  in  the 
company  had  never  been  allotted  to  them,  so  that  they  never  in 
point  of  fact  became  shareholders.  The  liquidator  contented 
himself  with  proving  that  on  the  19th  August,  1904,  the  respon- 
dents had  signed  an  application,  not  under  seal  (I  will  assume  that 
it  is  a joint  application,  though  in  the  view  I take  of  the  case  this 
is  not  material),  by  which  they  subscribed  for  25  shares  of  the 
common  stock  of  the  company  at  the  par  value  of  $100  per  share, 
for  which  they  agreed  to  pay  “ dollars  par  upon  the 

delivery  of  the  regular  stock  certificate.  ” The  stock  ledger  of  the 
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company  was  produced,  in  which,  under  the  names  of  the  respon- 
dents and  the  heading  “common  stock,”  under  date  the  19th 
August,  is  the  entry,  “Allotted  bought  Dr.  25  shares,  amount 
$2,500,  balance  25  shares,  Dr.  $2,500.” 

The  application  was  canvassed  for  by  one  Hesson,  an  agent  of 
the  company,  who,  in  order  to  induce  the  respondents  to  subscribe, 
made  certain  statements  of  fact  as  to  other  named  persons  having 
already  subscribed  for  stock  in  the  company — statements  which 
were  shewn  to  have  been  absolutely  false,  to  his  knowledge.  He 
took  the  respondents  down  to  the  company’s  factory,  and  there 
introduced  them  to  one  Thompson,  the  manager.  They  were 
shewn  through  the  factory  by  both  of  them  and  pressed  to  subscribe. 
They  were  disposed  to  take  5 or  6 shares,  but  Hesson,  in  Thomp- 
son’s presence,  said  that  they  could  not  take  less  than  $1,000 
worth.  The  respondents  told  them  they  had  no  money  on 
hand,  and  if  they  took  any  thing  they  would  have  to  raise 
money  by  parting  with  some  stock  which  Mrs.  Morton  held  in 
the  Carter-Crume  Company,  and,  if  that  was  sold  as  high 
as  Hesson  assured  them  it  could  be  sold  for,  they  would  take 
25  shares.  Both  parties  understood  that  the  shares  would  be  paid 
for  by  this  means,  and  the  respondents  signed  the  application  and 
handed  it  to  Thompson.  Thompson  and  Hesson  then  demanded 
a payment  on  account,  and  they  were  told  that  if  they  would  come 
to  the  respondents’  house  they  would  be  given  a cheque  for  $100. 
Hesson  hastened  there  at  once,  and  on  the  arrival  of  the  respond- 
ents they  handed  him  the  cheque.  In  the  afternoon  of  the  same 
day  the  respondents,  suspecting  from  what  they  heard  from 
other  persons  that  they  had  been  defrauded,  went  back  to  the 
factory  and  saw  Thompson,  who  endeavoured  to  re-assure  them, 
but  on  the  following  morning  they  determined  to  withdraw  from 
their  application,  and  went  to  the  office  of  the  company  on  which 
their  cheque  was  drawn  and  stopped  payment  of  it.  It  had  in 
fact  been  already  presented  and  payment  refused  for  want  of  funds. 
Later,  in  the  same  morning,  Hesson  called  at  the  respondents’ 
house  to  get  Mrs.  Morton  to  sign  a power  of  attorney  to  sell  the 
Carter-Crume  shares,  which  she  refused  to  do,  and  told  him  em- 
phatically that  they  would  have  nothing  more  to  do  with  the  stock 
they  had  applied  for;  in  short,  as  plainly  as  possible,  that  they 
repudiated  the  application. 
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Neither  Thompson  nor  Hesson  was  called  as  a witness  on 
the  motion  to  settle  the  list  of  contributories,  and  the 
minute  book  contains  no  note  or  entry  of  any  resolution  of 
the  directors  allotting  stock  to  the  respondents  or  directing  notice 
of  allotment  to  be  sent  to  them,  nor  was  a formal  notice  of  allot- 
ment ever  sent  to  either  of  them.  No  attempt  was  made  to  enforce 
payment  of  their  cheque,  and  they  received  no  further  communica- 
tion on  the  subject  of  the  shares  now  said  to  have  been  allotted 
to  them  until  the  middle  of  the  following  November,  when  Thomp- 
son, the  company’s  manager,  sent  them  notice  of  a call  and  de- 
manded payment. 

It  may  plausibly  be  contended,  as  being  the  fair  result  of  the 
evidence,  that  the  respondents,  as  they  had  a right  to  do,  withdrew 
their  application  for  the  shares,  and  that  this  came  to  the  notice 
of  the  company  on  the  day  after  the  application  was  signed.  This 
would  be  an  answer  to  the  liquidator’s  demand:  Truman’s  Case, 
[1894]  3 Ch.  272.  But  I think  the  plainer  ground  is  that  the  com- 
pany never  allotted  the  stock  subscribed  for  or  gave  notice  of  its 
allotment  to  the  subscribers:  In  re  Homer  District  Consolidated 

Gold  Mines,  39  Ch.  D.  546. 

“One  of  the  things  now  determined  to- be  essential  to  the  con- 
stitution of  a contract  (between  the  company  and  an  applicant 
for  shares)  is  that  the  letter  of  application  should  be  followed  by 
an  allotment  and  communication  of  that  allotment.  The  form  of 
the  communication  is  not  material,  but  it  has  been  decided  . . . 

that  unless  there  is  a communication  of  the  allotment  to  the  person 
who  has  made  the  application  for  the  shares,  there  is  no  concluded 
contract,  and  he  does  not  become  a shareholder:”  Robinson’s  Case 
(1868),  L.R.  4 Ch.  322,  at  p.  332. 

The  entry  of  the  respondents’  names  in  the  stock  ledger  is  not 
conclusive:  Gunn’s  Case  (1867),  L.R.  3 Ch.  40;  and  the  absence 
of  any  record  in  the  minute  book  of  any  resolution  of  the  directors 
dealing  with  the  respondents’  application,  and  the  silence  of  the 
persons  who  ought  to  know  whether  it  was  ever  brought  before 
or  passed  upon  by  the  board,  strongly  supports  the  inference  that 
the  stock  never  was  allotted,  and  that  the  entry  of  the  19th  August 
was  merely  the  unauthorized  act  of  Thompson  or  of  some  clerk 
acting  under  his  instructions. 
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It  was  pressed  on  us  by  Mr.  McEvoy  that  on  the  1st  November, 
and  again  on  the  15th  December,  1904,  the  directors  passed  reso- 
lutions declaring  a call  of  ten  per  cent,  on  “the  unpaid  capital 
stock,”  and  on  the  23rd  January,  1905,  passed  another  resolution 
calling  up  “the  balance  of  the  unpaid  capital  stock  of  the  company,  ” 
and  that  notices  of  these  calls  had  been  sent  to  and  probably  received 
by  the  respondents. 

I do  not  think  that  this  assists  the  appellant.  Whether  the 
mere  notice  of  a call  can  be  regarded  as  equivalent  to  notice  of 
allotment  is  perhaps  questionable:  Nasmith  v.  Manning  (1880-1), 
5 A.R.  126,  5 S.C.R.  417.  It  may  perhaps  be  so  framed  as  to  be 
sufficient  for  that  purpose,  but  I do  not  decide  it.  The  respond- 
ents’ difficulty  arises  at  an  earlier  stage.  There  never  was,  as  I 
hold,  any  appropriation  of  specific  shares  to  the  respondents.  The 
resolutions  making  the  calls  certainly  cannqt  be  regarded  as  such. 
These  deal  with  stock  which  has  been  already  allotted,  and  with 
nothing  else,  and  the  fact  that  Thompson  sent  notices  of  such  calls 
to  the  respondents  amounts  to  nothing  if  the  stock  had  not  been 
already  allotted  to  them  by  the  directors.  There  having,  there- 
fore, been  no  response  by  the  company  to  the  respondents’  appli- 
cation, they  never  became  shareholders,  and  were  properly  struck 
off  the  list  of  contributories. 

Appeal  dismissed  with  costs. 

Moss,  C.J.O.,  Garrow  and  Maclaren,  JJ.A.,  concurred. 

Meredith,  J.A.: — If  there  were  a valid  agreement  between 
the  respondents  and  the  company  for  the  purchase  and  sale, 
of  the  shares  in  question,  the  fact  that  the  shares  may  not  have 
been  duly  allotted,  or  transferred,  to  them,  would  be,  in  my 
opinion,  no  sufficient  reason  why  they  should  not  be  made 
contributors — why  they  should  not  make  good  their  agreement. 
Why  should  it  ? Why  should  they  be  relieved  from  their 
contract,  the  company  having  the  power  to  sell,  and  the 
shares  required  to  fill  the  contract?  In  a great  majority  of 
cases  there  is  an  offer  to  buy  in  writing,  the  only  evidence  of 
acceptance  of  which  is  an  allotment  or  transfer  of  the  shares  by 
the  company  to  the  intending  purchaser,  and  notice  of  such 
allotment  to  him.  But  any  other  evidence  of  a concluded  bargain 
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ought  to  be  just  as  effectual.  There  ought  to  be  in  principle  no 
difference  in  the  sale  of  shares  in  the  stock  of  a company  from  that 
of  any  other  commodity.  There  is  generally  a difference  in  the 
mode  in  which  it  is  conducted,  and  the  evidence  by  which  it  is 
usually  established. 

In  this  case  there  is  a good  deal  to  indicate  that  a concluded 
agreement  was  reached;  there  was  not  the  dealing  with  the  broker 
only  ; that  dealing  was  continued  at  the  company’s  head  office; 
the  respondents  were  entered  in  one  of  the  books  of  the  company 
as  owners  of  the  stock,  and  notices  of  calls  upon  it  were  sent  to 
them,  without  any  repudiation  of  liability  such  as  would  have  been 
expected  from  any  one  of  business  habits  at  all  events,  if  liability 
were  denied;  so  that,  if  the  respondents  were  suing  the  company 
on  the  contract,  it  may  be  that,  on  the  evidence  adduced  in  this 
case,  a prima  facie  case  would  be  made;  but  the  onus  of  proof  was 
upon  the  liquidator,  and,  having  regard  to  all  the  circumstances 
of  the  case,  I am  not  prepared  to  say  that  it  has  been  satisfied. 
There  is  no  evidence  that  the  broker  had  power  to  bind  the  company, 
or  to  do  any  more  than  procure  what  was  tantamount  to  the  usual 
subscription  for  stock,  a request  for  the  allotment  of  so  many  shares, 
nor  that  the  manager  had  power  to  make  a binding  contract  to 
sell  shares,  so  that  what  took  place  at  the  company’s  office  did  not 
carry  it  very  much  further;  indeed,  what  took  place  there 
shewed  the  respondents’  dissatisfaction  and  desire  to  withdraw 
from  further  dealing  with  the  company;  no  actual  allotment  was 
made;  and  immediately  after  the  negotiations  in  the  company’s 
office,  the  respondents,  finding  that  untrue  statements  had  been 
made  to  them,  refused  to  have  anything  more  to  do  with  the 
company,  and  withdrew  from  further  negotiations  with  its. 
broker  and  manager.  It  is  said  that  notice  of  this  final 
break  in  the  transaction  is  not  brought  home  to  any  of  the 
officers  of  the  company;  but  from  the  manner  in  which  it  took 
place,  and  having  in  view  all  the  surrounding  circumstances,  it 
is  a fair  inference  that  the  company’s  officers  were  made  aware  of 
it  at  the  time.  Neither  the  broker  nor  the  manager  appears  to 
have  been  able  to  aid  the  liquidator,  for  neither  was  called  as  a 
witness. 

And  if  that  be  so,  there  was  no  agreement  between  the  parties, 
and  neither  of  the  respondents  should  be  put  on  the  list  of  con- 
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tributories.  For  these  reasons,  without  considering  any  of  the 
other  obstacles  in  the  liquidator’s  way,  I would  dismiss  this  appeal, 
and  with  costs;  though  I may  add  that  if  the  matter  had  come 
before  me  in  the  first  instance,  I would  not  have  given  the  re- 
spondents their  costs,  on  account  of  their  unbusinesslike  conduct — 
especially  that  of  the  male  respondent — when  they  had  made  up 
their  minds  to  withdraw  from  the  transaction.  A simple  plain 
statement  of  their  position  then,  or  even  an  answer  to  the  first 
notice  of  call  upon  the  stock,  might  have  saved  all  this  litigation. 

Appeal  dismissed  with  costs. 

E.  B.  B. 
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[IN  THE  COURT  OF  APPEAL.] 

Goodwin  y.  City  of  Ottawa. 

Court  of  Appeal — Leave  to  Appeal  from  Order  of  Divisional  Court — Special 
Grounds — Assessment  and  Taxes. 

Leave  to  appeal  from  the  order  of  a Divisional  Court,  ante  236,  was  refused  by 
the  Court  of  Appeal,  the  amount  in  question  being  about  $425  only,  and 
the  matter  in  dispute,  viz.,  whether  the  plaintiff  was  liable  to  assessment 
and  taxation  in  respect  of  income  derived  from  dividends  upon  the  stock 
of  the  Ottawa  Electric  Railway  Company,  not  being  one  affecting  the 
rights  of  the  whole  body  of  shareholders. 

Motion  by  the  plaintiff  for  leave  to  appeal  from  a judgment  of 
a Divisional  Court  {ante  236)  affirming  a judgment  of  Teetzel,  J., 
after  trial  without  a jury. 

The  motion  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow,  Mac- 
laren,  and  Meredith,  JJ.A.,  on  the  4th  October,  1906. 

H.  S.  Osier,  K.C.,  for  the  plaintiff. 

W . E.  Middleton,  for  the  defendants. 

November  3.  Moss,  C.J.O.: — The  action  is  in  form  one  to 
restrain  the  defendants  from  collecting  or  enforcing  payment  of 
taxes  upon  an  assessment  for  income  in  respect  of  dividends  from 
shares  held  by  the  plaintiff  in  the  Ottawa  Electric  Railway  Com- 
pany. 

So  far  as  monetary  value  is  concerned,  the  utmost  involved  is 
a liability  on  the  part  of  the  plaintiff  to  pay  a sum  of  about  $25  a 
year  for  the  next  17  years,  or  about  $425  in  all.  It  is  said  that 
there  is  a special  feature  in  that  there  are  other  shareholders  of  the 
railway  company  resident  in  Ottawa  who  are  in  the  same  plight. 

But  there  are  shareholders  resident  in  other  parts  of  Ontario, 
who,  when  assessed  in  the  several  municipalities  in  which  they 
reside,  could  not  avail  themselves  of  the  agreement  sought  to  be 
set  up  against  the  defendants.  The  plaintiff  himself  could  not  do 
so  if  he  went  to  reside  in  another  municipality. 

It  cannot  be  said  that  the  litigation  is  one  affecting  the  rights 
of  the  whole  body  of  shareholders.  In  point  of  fact  all  the  share- 
holders, including  the  plaintiff,  are  obtaining  an  incidental  ad- 
vantage from  the  exemption  given  the  company,  inasmuch  as  the 
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saving  of  outlay  thus  effected  presumably  enhances  the  amount  of 
the  dividends  on  the  shares.  Neither  on  this  branch  of  the  case, 
i.e.,  the  effect  of  the  agreement  set  up  in  the  pleadings,  nor  on  that 
touching  the  claim  to  exemption  under  sub-sec.  (7)  of  sec.  10  of  the 
Assessment  Act  [the  provisions  of  which,  as  affecting  the  shares 
and  dividends  in  question,  must  be  read  in  connection  with  sub- 
clause (i)  of  sub-sec.  (1)  of  the  same  section],  does  the  case  seem  to 
be  of  such  importance  or  to  present  such  special  reasons  for  treating 
it  as  exceptional  as  to  justify  the  allowance  of  a further  appeal. 

The  motion  must  be  refused  with  costs. 

Osler,  Garrow,  and  Maclaren,  JJ.A.,  concurred. 

Meredith,  J.A.: — I desire  to  add  that  in  form  and  in  substance 
this  action  relates  to  the  tax  for  one  year  only,  the  amount  of  which 
is  but  $25;  another  year  the  plaintiff  may  not  own  the  stock  in 
respect  of  which  he  was  assessed,  or  may  not  be  assessed  in  respect 
of  it,  or  may 'reside  and  be  assessed  in  some  other  municipality; 
that  he  is  not  a party  to  the  agreement  under  which  he  seeks  ex- 
emption; nor  has  he  made  the  parties  to  it,  or  any  of  the  other 
shareholders,  directly  or  indirectly,  parties  to  this  action.  The 
usual  course,  in  cases  such  as  this,  is  to  pay  the  tax  under  protest, 
and  sue  to  recover  it.  If  that  had  been  done,  or  if  the  plaintiff 
had  been  sued  for  the  amount,  the  case  would  have  been  within  the 
jurisdiction  of  the  division  court,  and  there  would  have  been  no 
appeal  from  the  judgment  there,  whether  the  plaintiff  failed  or 
succeeded. 


E.  B.  B. 
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[FALCONBRIDGE,  C.J.K.B.] 
Re  Sharon  and  Stuart. 


Will — Construction — Devise — Life  Estates — Remainder  in  Fee — Estate  Tail — 
Period  of  Distribution — Surviving  Wife — Title — Vendor  and  Purchaser. 

A testator  devised  to  one  of  his  sons,  G.,  fifty  acres  of  land,  “to  have  and  to 
hold  to  him,  etc.,  as  aforesaid  and  not  otherwise.”  In  an  earlier  part  of 
the  will  he  had  devised  lands  to  his  other  sons,  “to  have  and  to  hold  to 
each  of  them  for  and  during  their  natural  life  respectively,  and  if  they 
should  marry,  after  their  and  such  of  their  decease  to  have  and  to  hold  to 
their  surviving  wife  respectively,  and  on  the  demise  of  their  and  each  of 
their  wives  to  have  and  to  hold  to  their  children  respectively  and  their 
heirs  forever.”  G.  was  unmarried  at  the  date  of  the  will  and  of  the  tes- 
tator’s death: — 

Held, , that  G took  an  estate  for  life,  and  his  widow  (if  he  left  one)  an  estate 
for  life  after  his  death,  and  his  children  the  remainder  in  fee  after  her 
death,  or  if  no  widow,  after  G.’s  death. 

G.  was  not  entitled  to  an  estate  tail  under  the  rule  in  Wild’s  Case,  for  that  rule 
applies  only  where  the  gift  to  both  parent  and  children  is  immediate,  nor 
under  the  rule  in  Shelley’s  Case. 

Grant  v.  Fuller  (1902),  33  S.C.R.  34,  and  Chandler  v.  Gibson  (1901),  2 O.L.R. 
442,  followed. 

Held,  also,  that  the  devise  to  the  children  of  G.  was  a gift  to  a class,  which 
would  comprise  all  children  coming  into  existence  before  the  period  of 
distribution. 

G.  had  married  and  had  children  living,  and  his  wife  had  died  at  the  time  of 
an  application  under  the  Vendors  and  Purchasers  Act,  he  having  con- 
tracted to  sell  the  land: — 

Held,  that  if  he  married  again,  his  second  or  any  future  wife  who  survived 
him  would  be  entitled  to  a life  estate. 

Title  could  not  be  made  without  the  order  of  the  Court. 


Summary  application  to  the  High  Court  under  the  Vendors  and 
Purchasers  Act,  R.S.O.  1897,  ch.  135,  sec.  4,  in  respect  to  a question 
arising  upon  a contract  for  the  sale  and  purchase  of  land. 

The  following  statement  of  facts  was  agreed  to  by  all  parties: — 
1.  Gilbert  Sharon,  his  wife  Therese  Sharon,  and  his  ten  children, 
namely,  George  Albert  Sharon,  John  B.  Sharon,  Annie  Lesperance, 
Elizabeth  Brian,  Peter  Henry  Sharon,  Mary  Bangle,  Rosie  A. 
Rocheleau,  Joseph  E.  Sharon,  Frank  Ernest  Sharon,  and  William 
A.  Sharon,  by  agreement  in  writing  dated  the  27th  June,  1906, 
agreed  to  sell  and  convey  to  William  C.  Stuart,  of  the  city  of  Detroit, 
in  the  State  of  Michigan,  attorney-at-law,  first,  the  north  part  of 
lot  lettered  “A”  on  the  east  side  of  Belle  River,  being  partly  in  the 
township  of  Rochester  and  partly  in  the  village  of  Belle  River,  in 
the  county  of  Essex,  containing  fifty  acres  more  or  less,  being  the 
property  devised  to  Gilbert  Sharon  by  his  father’s  will  as  the  north 
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part  of  the  aforesaid  lot  lettered  “A,”  containing  fifty  acres  in  the 
township  of  Rochester;  and  second,  two  parcels  of  land  on  the  east 
side  of  Belle  River,  containing  sixteen  acres  more  or  less,  being 
one-third  of  the  property  devised  by  the  will  of  Pierre  Charron 
hereinafter  referred  to,  to  his  three  sons,  Gilbert,  Oliver,  and  Joseph, 
as  the  south  part  of  lot  lettered  “A”  on  Lake  St.  Clair. 

2.  The  purchaser,  William  C.  Stuart,  has  objected  to  the  vendors’ 
title  to  the  said  lands  on  the  ground  that  two  of  the  said  children, 
namely,  Frank  Ernest  Sharon  and  William  A.  Sharon,  are  infants 
under  the  age  of  twenty-one  years,  which  is  the  fact. 

3.  The  vendor  Gilbert  Sharon  contends  that  he  is  entitled 
under  the  will  of  his  father  hereinafter  mentioned  to  an  estate  tail 
in  the  lands  devised  to  him  thereby,  which  he  is  able,  under  the  Act 
respecting  the  Assurance  of  Estates  Tail,  to  dispose  of  for  an  estate 
in  fee  simple  absolute. 

4.  The  title  of  the  vendor  Gilbert  Sharon  is  derived  through  the 
will  of  his  father  Pierre  Charron,  the  family  having  since  changed 
the  mode  of  spelling  the  surname  from  “ Charron”  to  “Sharon,” 
which  said  will  was  dated  the  21st  October,  1860,  and  is  in  the  fol- 
lowing words: — 

‘ In.  the  name  of  God,  Amen. 

“I,  Pierre  Charron,  of  the  township  of  Rochester,  in  the  county 
of  Essex,  of  Canada,  Yeoman,  do  hereby  declare  and  publish  this 
to  be  my  last  will  and  testament : — 

Firstly,  I will  and  order  that  all  my  debts  be  paid  and  settled 
immediately  after  my  decease. 

Secondly,  I give,  devise,  and  bequeath  to  my  son  Narcisse 
Charron  the  east  half  of  lot  number  5 on  Lake  St.  Clair,  township 
of  Rochester,  containing  fifty  acres  more  or  less,  and  to  my  son 
Pierre  Charron  the  west  half  of  lot  number  5 aforesaid,  containing 
also  fifty  acres,  and  to  my  son  Joseph  Charron  the  west  half  of  lot 
number  8 also  on  Lake  St.  Clair  in  said  township  of  Rochester,  and 
to  my  son  Olivier  the  east  half  of  the  said  lot  number  8 in  said  town- 
ship, containing  also  fifty  acres.  To  have  and  to  hold  to  each  of 
them  for  and  during  their  natural  life  respectively,  and  if  they 
should  marry,  after  their  and  such  of  their  decease  to  have  and 
to  hold  to  their  surviving  wife  respectively,  and  on  the  demise  of 
their  or  each  of  their  wives  to  have  and  to  hold  to  their  children 
respectively  and  their  heirs  forever,  and  I give,  devise,  and  bequeath 


XII.] 


ONTARIO  LAW  REPORTS. 


607 


to  my  three  sons  Gilbert,  Olivier,  and  Joseph,  the  south  part  of  lot 
lettered  “A”  also  on  Lake  St.  Clair  in  said  township  of  Rochester, 
containing  fifty  acres,  to  have  and  to  hold  to  them  as  is  aforesaid 
mentioned,  provided  that  they  pay  out  of  their  share  of  money  or 
otherwise  to  my  executors  hereinafter  named  the  sum  of  five  hun- 
dred dollars,  to  be  disposed  of  by  my  said  executors  in  paying  my 
debts  and  other  bequests,  and  I give,  devise,  and  bequeath  to  my 
son  Gilbert  Charron  the  north  part  of  the  aforesaid  lot  lettered 
“A,”  containing  also  fifty  acres,  in  said  township  of  Rochester, 
to  have  and  to  hold  to  him,  etc.,  as  aforesaid  and  not  otherwise. 

Secondly,  I give  and  bequeath  to  my  daughter  Emilie,  wife  of 
Narcisse  Chevalier,  the  sum  of  one  hundred  dollars,  to  be  paid 
one  year  after  my  decease.  I hereby  will  and  order  that  the  land 
covered  with  water  running  through  lot  lettered  “A”  aforesaid, 
that  is,  the  marshy  land,  be  used  in  common  by  all  my  sons  for  the 
purpose  of  hunting,  fishing,  or  keeping  swine  or  cattle. 

Thirdly,  I will  that  my  executors  do  give  to  Helen,  my  servant 
girl,  one  bed  and  bedstead  complete,  after  my  death. 

Fourthly,  I will  that  my  executors  do,  within  one  year  after 
my  decease,  sell  lot  number  20  south  of  Middle  Road  in  Maidstone 
for  the  best  price  they  can  find,  and  divide  the  proceeds  amongst 
all  my  sons,  including  Henry  Charron,  and  I authorize  them  or 
any  of  them  to  sign,  seal,  execute,  and  deliver  any  deed  or  deeds 
of  bargain  and  sale  to  effect  such  sale.  I give  and  devise  and 
bequeath  to  my  son  Henry  Charron  five  pounds  six  months  after 
my  decease,  he  having  received  already  the  value  of  his  claim  to 
my  estate. 

Fifth,  I will  that  immediately  after  my  decease  my  executors 
do  make  a general  inventory  of  all  my  effects  and  movables,  and 
sell  the  same  at  public  auction,  giving  twelve  months’  credit  on 
good  indorsed  notes,  and,  after  deducting  their  expenses,  to  divide 
the  same  amongst  all  my  sons,  leaving  nevertheless  three  cows 
for  the  use  of  my  young  children  and  enough  furniture  to  the  same 
purposes  until  they  come  of  age.  I hereby  nominate  and  appoint 
executors  of  this  my  will  and  testament,  Alexander  Ray,  Gilbert 
Ouelette,  and  Patrice  Dumouchelle,  all  of  the  township  of  Rochester 
aforesaid. 

Dated  this  twenty-first  day  of  October,  one  thousand  eight 
hundred  and  sixty,  revoking  all  former  wills  by  me  heretofore  made. 
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Signed,  sealed,  published,  and 
declared  by  the  testator  Pierre  Char- 
ron,  as  his  last  will  and  testament, 
in  our  presence,  who  at  his  request 
and  in  his  presence  have  signed  our 
names  as  witnesses  thereto. 

Louis  J.  Fluette. 

Adolphus  Miller. 

5.  The  testator  died  in  the  month  of  December,  1860,  shortly 
after  the  making  of  the  will.  At  the  date  of  the  will  and  at  the 
time  of  the  death  of  the  testator,  only  one  of  his  sons  mentioned 
in  the  will  was  married,  namely,  Narcisse  Charron,  who  at  that 
time  had  one  child.  Pierre  Charron  mentioned  in  the  will  was 
twenty-one  years  of  age,  but  unmarried.  Joseph,  Olivier,  and 
Gilbert,  named  in  the  will,  were  all  under  twenty-one  years  of  age 
and  unmarried,  Gilbert  being  at  the  time  fourteen  years  of  age. 

6. '  Gilbert  Sharon  afterwards  married,  and  his  wife  Therese 
Sharon,  who  joined  in  the  agreement  for  sale,  has  since  died. 

7.  The  questions  for  the  opinion  of  the  Court  are: — 1.  Whether 
or  not  under  the  will  of  Pierre  Charron,  deceased,  his  son  Gilbert 
Sharon  took  an  estate  tail,  subject  to  the  life  estate  of  his  wife, 
which  he  is  able  to  dispose  of  for  an  estate  in  fee  simple  absolute. 
2.  Whether  or  not,  in  case  of  a second  marriage  by  Gilbert  Sharon, 
the  second  wife  would  be  entitled  to  a life  estate  under  the  terms 
of  the  will. 

The  case  was  heard  by  Falconbridge,  C.J.K.B.,  in  the  Weekly 
Court,  on  the  6th  November,  1906. 

A.  H.  C'arke,  K.C.,  for  both  vendors  and  purchaser,  submitted 
the  following  authorities: — Theobald  on  Wills,  5th  ed.,  p.  372; 
Wild’s  Case  (1599),  6 Rep.  17;  Clifford  v.  Koe  (1880),  5 App.  Cas. 
447;  Byng  v.  Byng  (1862),  10  H.L.  Cas.  171;  Fleming  v.  McDougall 
(1880),  27  Gr.  459;  Grant  v.  Fuller  (1902),  33  S.C.R.  34;  Chandler 
v.  Gibson  (1901),  2 O.L.R.  442. 

November  15.  Falconbridge,  C.J.: — Gilbert  Sharon,  the 
vendor  (father  of  the  infants  Frank  Ernest  Sharon  and  William  A. 
Sharon),  contends  that  he  is  entitled  to  an  estate  tail  in  the  property 
in  question  under  the  will  of  his  father,  Pierre  Sharon  (or  Charron), 
and  able  to  bar  the  entail  so  as  to  make  title. 
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By  clause  2 of  the  will  of  Pierre  Charron,  who  died  in  December, 
1860,  the  lands  in  question  are  devised  to  Gilbert  “to  have  and  to 
hold  to  him,  etc.,  as  aforesaid  and  not  otherwise.”  The  latter 
words  evidently  refer  to  the  words  in  which  other  lands  are  devised 
to  other  sons  in  the  earlier  part  of  the  same  clause.  These  words, 
so  far  as  material,  are:  “To  have  and  to  hold  to  each  of  them  for 
and  during  their  natural  life  respectively,  and  if  they  should  marry 
after  their  and  such  of  their  decease  to  have  and  to  hold  to  their 
surviving  wife  respectively,  and  on  the  demise  of  their,  or  each  of 
their,  wives,  to  have  and  to  hold  to  their  children  respectively  and 
their  heirs  forever.”  There  is  also  a devise  to  the  three  sons  of 
other  lands,  “to  have  and  to  hold  to  them  as  is  aforesaid  men- 
tioned,” etc. 

One  son  only  was  married  at  the  date  ’of  the  will  and  of  the 
testator’s  death.  That  son  had  one  child.  Gilbert  was  then  only 
14  years  of  age. 

The  will,  considering  the  use  of  technical  words,  seems  to  have 
been  drawn  by  some  one  more  or  less  acquainted  with  their  meaning, 
but  it  is  evident  that  their  full  import  was  not  present  to  the  drafts- 
man’s mind.  I point  to  the  use  of  “to  have  and  to  hold”  in  con- 
ferring the  various  interests. 

I take  it  that  the  plain  intention  is  to  devise  the  property  to 
the  son  for  life,  and  if  he  marry,  then,  from  and  after  his  death  to 
his  wTidow  for  life,  and  from  and  after  her  death  to  his  children  and 
their  heirs.  Otherwise  it  does  not  seem  possible  to  give  effect  to 
the  words  used. 

The  memorandum  of  authorities  handed  in  on  behalf  of  the 
applicants  seems  to  indicate  that  Gilbert  Sharon  is  claiming  an 
estate  tail  in  the  lands  under  the  rule  in  Wild’s  Case. 

I think  the  rule  in  Wild’s  Case  is  wholly  inapplicable  to  the 
present  case,  and  that,  if  an  estate  tail  in  Gilbert  were  created,  it 
could  be  solely  under  the  rule  in  Shelley’s  Case. 

The  rule  in  Wild’s  Case — 6 Rep.  17 — is  stated  in  Jarman,  5th  ed., 
p.  1235,  as  follows:  “That  where  lands  are  devised  to  a person 
and  his  children,  and  he  has  no  child  at  the  time  of  his  devise,  the 
parent  takes  an  estate  tail;  for  it  is  said,  ‘the  intent  of  the  devisor 
is  manifest  and  certain  that  the  children  (or  issues)  should  take, 
and  as  immediate  devisees  they  cannot  take,  because  they  are  not 
in  rerum  naturd,  and  by  way  of  remainder  they  cannot  take,  for 


Falconbridge, 

C.J. 

1906 


Re 

Sharon 

AND 

Stuart. 


6 10 

Falconbridge 

C.J. 

1906 

Re 

Sharon 

and 

Stuart. 


ONTARIO  LAW  REPORTS.  [V0L. 

’ that  was  not  his  (the  devisor’s)  intent,  for  the  gift  is  immediate; 
therefore  such  words  shall  be  taken  as  words  of  limitation.’” 

See  also  Underhill  and  Strahan  on  Interpretation  of  Wills  and 
Settlements,  p.  163,  and  the  statement  of  the  rule  by  Lord  Cran- 
worth  in  Byng  v.  Byng,  10  H.L.  Cas.  171,  at  p.  178. 

It  would  seem  to  be  too  clear  for  argument  that  this  rule  can 
apply  only  where  the  gift  to  both  the  parent  and  the  children  is 
immediate , for  otherwise  the  reasoning  entirely  fails. 

I have  not  found  a reported  case  in  which  the  devise  was  not  in 
effect  to  a man  and  his  children,  both  interests  coming  into  being 
at  the  same  time. 

In  the  case  of  Grant  v.  Fuller,  33  S.C.R.  34,  Davies,  J.,  in  giving 
the  judgment  of  the  Court,  specifically  states  that  the  fact  that  the 
gift  to  the  children  was  not  immediate  took  the  case  out  of  the 
operation  of  the  rule,  and  this  was  the  basis  of  the  decision. 

The  point  then  remains,  as  to  whether  the  rule  in  Shelley’s  Case 
applies.  This  is  covered  by  the  decision  of  the  Court  of  Appeal 
in  Chandler  v.  Gibson,  2 O.L.R.  442,  cited  with  approval  in  Grant  v. 
Fuller,  suym,  which  was  a stronger  case  than  the  present  one. 
There  the  devise  was  “ to  my  son  Moses  . . . during  his  lifetime 

and  then  to  go  to  his  children,  if  he  has  any,  but  should  he  have  no 
issue  then  to  be  equally  divided  among  all  my  daughters.”  It  was 
held  that  Moses  took  only  a life  estate  with  remainder  in  fee  to  his 
children.  Moss,  J.A.,  in  delivering  the  judgment  of  the  Court-, 
says  at  p.  445:  “If  the  6th  clause  had  said  ‘to  my  son  Moses,  I 
give  and  bequeath  50  acres  . . . during  his  lifetime  and  then 

to  go  to  his  children,  if  he  has  any,’  and  stopped  there,  it  could 
scarcely  have  been  argued  that  this  was  not  a devise  of  the  re- 
mainder in  fee  to  any  children  that  Moses  might  have.”  This 
is  in  effect  the  present  case. 

As  to  the  devise  to  the  children  being  a devise  in  fee.  The 
question  raised  in  Chandler  v.  Gibson  does  not  arise,  as  the  devise 
is  to  the  “children  and  their  heirs;”  as  to  this  see  that  case 
at  p.  446. 

There  is  another  question,  viz.,  who  are  the  children  entitled 
to  the  devise  in  fee.  This  devise  is  a gift  to  a class,  and,  as  the 
period  of  distribution  is  postponed  until  the  death  of  the  prior 
life  tenants,  the  class  will  comprise  all  children  coming  into  ex- 
istence before  the  period  of  distribution:  Jarman,  p.  1011.  There- 
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fore,  as  the  father  may  marry  again,  he  may  have  children  who 
will  be  entitled  to  share  in  the  fee. 

It  is  evident  that  title  cannot  be  made  without  the  order  of  the 
Court  on  behalf  of  the  infant  and  unborn  children  of  Gilbert  Sharon. 

The  questions  should  be  answered: 

(1)  No. 

(2)  Yes.  Gilbert  Sharon  being  unmarried  at  the  date  of  the 
will,  the  testator  must  have  referred  to  a future  wife,  and  there  is 
nothing  to  shew  that  he  did  not  mean  any  future  wife. 

E.  B.  B. 


[IN  CHAMBERS.] 

Bell  et  al.  v.  Goodison  Thresher  Co. 


Venue — Contract — 6 Edw.  VII.  ch.  19,  sec.  22  (0.) — Retroactivity. 

An  action  was  brought  in  the  High  Court  by  the  purchasers  of  a machine 
against  the  sellers,  for  a return  of  money  paid  on  the  agreement  of  sale, 
damages  for  breach  thereof,  the  return  of  the  plaintiffs’  promissory  notes 
given  thereunder,  and  cancellation  of  the  agreement.  The  plaintiffs  based 
their  action  upon  a new  agreement  w'hich  they  alleged  superseded  the 
original  one  as  to  some  of  the  terms,  but,  except  as  specified,  the  engine 
was  to  fulfil  the  terms  and  conditions  of  the  original  agreement.  The 
original  agreement  contained  a clause  providing  that  if  any  action  or  actions 
arise  in  respect  to  the  machine  or  notes  or  any  renewals  thereof,  the  same 
should  be  entered,  tried,  and  finally  disposed  of  in  the  court  which  has  its 
sittings  where  the  head  office  of  the  defendants  is  located,  i.e.,  at  Sarnia, 
and  another  clause  providing  that  any  action  brought  with  respect  to  this 
contract  or  in  any  way  connected  therewith,  between  the  parties,  shall  be 
tried  at  the  town  of  Sarnia,  and  the  purchasers  consent  to  have  the  venue 
in  any  such  action  changed  to  Sarnia: — 

Held,  that  the  action  did  not  come  within  either  clause;  but,  if  it  did,  that 
sec.  22  of  6 Edw.  VII.  ch.  19  (O.)  applied,  although  the  contract  was  made 
before  it  was  enacted. 

Order  of  the  Master  in  Chambers  refusing  to  change  the  venue  to  Sarnia 
affirmed. 


Motion  by  the  defendants  to  change  the  venue  in  a High  Court 
action  from  Barrie  to  Sarnia,  where  the  defendants’  head  office  was 
situated. 

The  facts  are  stated  in  the  judgment  of  the  Master  in  Chambers, 
by  whom  the  motion  was  heard  on  the  8th  November,  1906. 
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T.  N.  Phelan , for  the  defendants. 

W.  A.  Boys,  for  the  plaintiffs. 

November  9.  The  Master  in  Chambers: — The  statement  of 
claim  is  not  distinguishable,  in  my  opinion,  from  that  in  Wright  v. 
Ross  (1906),  11  O.L.R.  113.  Here,  as  there,  the  plaintiffs  are 
seeking  on  similar  grounds  a return  of  money  paid  on  the  agree- 
ment, damages  for  breach  of  the  same,  the  return  of  the  plaintiffs’ 
promissory  notes  given  thereunder,  and  cancellation  of  the  agree- 
ment. That  agreement  was  made  on  the  28th  February,  1905, 
and  supplemented  or  varied  on  the  23rd  December.  The  original 
provided  that  “if  any  action  or  actions  arise  in  respect  of  the  said 
machines  or  notes  or  renewals  thereof,  the  same  shall  be  entered, 
tried,  and  finally  disposed  of  in  the  court  which  has  its  sittings 
where  the  head  office  of  the  said  company  is  located.”  It  was 
further  agreed  that  “ any  action  brought  with  respect  to  this  contract 
shall  be  tried  at  the  town  of  Sarnia,  and  the  purchasers  consent  to 
have  the  venue  in  any  such  action  changed  to  Sarnia,  no  matter 
where  the  same  may  be  laid.”  There  can  be  little  doubt  (if  any) 
that  these  last  words  would  be  decisive  in  favour  of  the  motion  had 
it  not  been  for  the  recent  legislation  on  the  question. 

By  6 Edw.  VII.  ch.  19,  sec.  22  (O.),  it  was  enacted  that  “no 
proviso,  condition,  stipulation,  agreement  or  statement  which 
provides  for  the  place  of  trial  of  any  action,  matter  or  other  pro- 
ceeding shall,  subject  to  the  provisions  hereinafter  set  out,  be  of 
any  force  or  effect;”  and  sub-sec.  (2)  enacts  that  “the  provisions  of 
this  section  shall  not  apply  to  or  be  available  in  any  action,  matter 
or  proceeding  commenced  or  pending  in  any  other  court  than  a 
division  court  unless  and  until  the  defendant  therein  shall  make 
a motion  to  change  the  venue  or  place  of  trial  according  to  the 
practice  of  such  court.” 

But  it  was  argued  (1)  that  the  statute  was  not  applicable  to 
such  a case  as  the  present,  and  (2)  that  it  was  not  retrospective, 
and  therefore  could  not  take  away  from  the  defendant  company 
their  vested  right  to  have  the  venue  changed  to  Sarnia. 

As  to  the  first  argument,  it  may  be  that  such  a motion  as  the 
present  was  not  in  the  contemplation  of  the  draftsman.  But  the 
words  are  unambiguous  and  fit  the  present  case.  Nor  does  there 
seem  any  good  reason  for  straining  after  an  interpretation  which 
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would  make  the  statute  operative  only  when  one  party  to  the 
contract,  i.e.,  the  seller,  was  taking  action.  This  is  plainly  a 
remedial  enactment  and  is  to  be  interpreted  so  as  to  advance  the 
remedy.  Hardcastle  says,  3rd  Eng.  ed.,  p.  70:  “Almost  every 

statute  . . . may  be  described  as  remedial , since  its  passing 

presupposes  some  grievance  which  the  Act  is  intended  to  rectify.” 
What  that  grievance  is  in  these  cases  is  only  too  manifest,  and  is 
shewn  in  Wright  v.  Ross,  supra. 

On  the  second  ground,  also,  I think  the  motion  must  be  dis- 
missed. So  far  as  I can  see,  the  question  of  where  an  action  is  to 
be  tried  is  clearly  a matter  of  procedure  only,  and  there  is  no  such 
vested  right  created  by  the  agreement  as  would  prevent  the  opera- 
tion of  the  statute.  The  question  is  discussed  in  Hardcastle,  supra, 
p.  359,  where  the  cases  are  given.  The  leading  one  is  Wright  v. 
Hale  (1860),  6 H.  & N.  227,  230.  There  it  was  held  that  a much 
more  substantial  right  of  a successful  plaintiff  was  taken  away  by 
an  Act  passed  after  the  commencement  of  the  action.  See,  too, 
in  our  Courts  a case  of  Bank  of  Montreal  v.  Scott  (1867),  17  C.P. 
358,  and  cases  cited  on  the  argument  in  Wright  v.  Hale,  supra,  and 
Maxwell  on  Statutes,  4th  ed.  (1905),  pp.  336  et  seq. 

So  far  as  I am  aware,  the  effect  of  the  Act  on  existing  contracts 
has  now  come  up  for  the  first  time.  Therefore,  while  the  motion 
is  dismissed,  costs  will  be  in  the  cause. 

The  defendants  may  have  leave  to  appeal  on  Tuesday  next,  if 
they  desire  to  do  so,  as  the  Barrie  non-jury  sittings  are  to  be  held 
on  the  19th  instant. 

There  was  no  attempt  to  argue  that  there  was  not  a preponder- 
ance of  convenience  in  favour  of  Barrie. 

The  defendants  appealed  to  a Judge  in  Chambers,  and  their 
appeal  was  heard  by  Britton,  J.,  on  the  13th  November,  1906. 

The  same  counsel  appeared. 

November  14.  Britton,  J. : — This  is  an  action  brought  by  the 
purchasers  of  a threshing  machine  and  equipment,  against  the 
manufacturers.  The  plaintiffs’  cause  of  action  is  upon  an  alleged 
agreement  made  on  the  23rd  December,  1905.  This  was,  as  alleged, 
a distinctly  new  agreement  in  reference  to  an  engine  which  the 
plaintiffs  then  had  in  their  possession.  Such  an  agreement,  if 
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made,  would  supersede,  as  to  the  engine  and  as  to  the  plaintiffs’ 
rights  in  regard  to  it,  an  agreement  of  the  28th  February,  1905,  made 
between  the  parties.  According  to  the  new  agreement,  as  set  out 
in  the  statement  of  claim,  the  engine  was  “to  be  put  in  running 
order,  capable  of  developing  17  horse  power  under  the  working  and 
other  conditions  provided  for”  in  the  agreement  of  the  23rd  De- 
cember, 1905,  and  in  all  other  respects  the  engine  was  to  fulfil  the 
terms  and  conditions  of  the  prior  agreement. 

The  plaintiffs,  as  shewing  consideration  for  the  new  agreement, 
state  the  fact  of  making  the  prior  agreement;  and,  to  ascertain  all 
the  terms  of  the  new  agreement,  it  will  be  necessary  to  look  at  the 
former  one. 

The  case  is  very  like  Greer  v.  Saury er-Massey  Co.  (1905),  6 
O.W.R.  594. 

The  agreement  of  the  28th  February,  1905,  contains  the  follow- 
ing clauses: — 

(1)  “And  if  any  action  or  actions  arise  in  respect  to  the  said 
machines  or  notes  or  any  renewals  thereof,  the  same  shall  be  entered, 
tried,  and  finally  disposed  of  in  the  court  which  has  its  sittings 
where  the  head  office  of  the  said  company  is  located.” 

This  seems  to  refer  to  actions  of  the  competency  of  a division 
court. 

It  can  hardly  be  said  that  this  action  is  in  reference  to  a machine 
sold  under  this  contract. 

(2)  “Any  action  brought  with  respect  to  this  contract  or  in 
any  way  connected  therewith  between  the  parties  shall  be  tried 
at  the  town  of  Sarnia,  and  the  purchasers  consent  to  have  the 
venue  in  any  such  action  changed  to  Sarnia,  no  matter  where  the 
same  may  be  laid.” 

I do  not  think  the  present  action  is  one  within  the  true  meaning 
of  that  stipulation. 

If  it  can  be  said  that  these  are  terms  which  must  be  imported 
into  the  agreement  of  the  23rd  December,  1905,  then  they  are 
within  and  covered  by  sub-sec.  2 of  sec.  22,  ch.  19,  6 Edw.  VII. 

I think  the  appeal  must  be  dismissed;  costs  to  be  costs  in  the 
cause.  The  plaintiffs  to  have  leave  to  amend  at  the  trial,  if  neces- 
sary, by  striking  out  of  the  statement  of  claim  anything  making 
any  claim  under  the  agreement  of  the  28th  February,  1905. 


E.  B.  B. 
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[IN  THE  COURT  OF  APPEAL.] 

Rex  y.  Saunders  et  al. 

Criminal  Law — Keeping  Common  Betting  House — Betting  Booth  on  Racecourse 
of  Incorporated  Association — Movable  Structure — “ House , Office,  Room, 
or  Other  Place  ” — Criminal  Code,  secs.  197,  198,  204. 

A wooden  box  or  booth,  moved  about  on  castors  from  one  part  to  another  of 
the  grounds  of  an  incorporated  racing  association  during  the  progress  of  a 
race  meeting,  and  used  by  book-makers  for  the  purpose  of  making  and 
recording  bets  with  the  public,  is  an  “office”  or  “place”  within  the 
meaning  of  sec.  197  of  the  Criminal  Code. 

Shaw  v.  Morley  (1868),  L.R.  3 Ex.  137,  followed. 

Held,  also,  Garrow  and  Meredith,  JJ.A.,  dissenting,  that  the  provisions 
of  sub-sec.  2 of  sec.  204  of  the  Criminal  Code  do  not  apply  to  the  offence 
of  keeping  a common  betting  house  contrary  to  secs.  197  and  198,  and  a 
conviction  may  properly  be  made  under  these  latter  sections  for 
keeping  a common  betting  house  upon  the  racecouse  of  an  incorporated 
racing  association,  even  where  the  betting  is  confined  to  the  races  then  in 
progress  upon  that  racecourse. 

Rex  v.  Hanrahan  (1902),  3 O.L.R.  659,  followed. 

Conviction  by  the  senior  police  magistrate  for  the  city  of  Toronto  affirmed. 

Case  stated  by  the  police  magistrate  for  the  city  of  Toronto. 

The  following  statement  of  the  facts  is  taken  from  the  judgment 
of  Moss,  C.J.O.: — 

The  defendants  were  brought  before  George  Taylor  Denison, 
police  magistrate  for  the  city  of  Toronto,  upon  an  informa- 
tion charging  them  with  keeping  a disorderly  house,  to  wit, 
a common  betting  house.  They  elected  to  be  tried  summarily, 
and  pleaded  not  guilty.  Evidence  was  adduced,  and  they  were 
found  guilty  and  fined. 

It  appeared  that  during  the  month  of  May,  1906,  the  Ontario 
Jockey  Club,  an  incorporated  association,  held  their  annual  spring 
race  meeting  at  their  racecourse  and  grounds  known  as  “ The 
Woodbine.”  On  part  of  the  grounds  is  situated  a stand  with  awn 
in  front  known  as  the  members’  stand  and  lawn.  On  another  part 
of  the  grounds  to  the  east  of  the  members’  stand  and  lawn,  is 
erected  a stand  known  as  the  public  stand  with  a lawn  in  front 
forming  a large  space  which  is  separated  by  a fence  from  the  mem- 
bers’ lawn.  East  of  and  adjoining  the  public  stand  is  a building  or 
structure  of  wood  wholly  walled  in  on  the  north  side,  partly  walled 
in  on  the  east  and  west  sides,  but  open  on  the  south  and  covered 
with  a project  ng  shingled  roof.  Under  the  roof  of  this  building 
are  a number  of  what  the  witnesses  called  betting  boxes  or  booths. 
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They  are  not  stationary,  but  stand  on  castors,  by  means  of  which 
they  can  be  moved  from  any  part  of  the  building  to  another.  In 
rainy  weather  they  are  left  under  the  roof.  In  fine  weather  they 
may  be  and  usually  some  of  them  are  moved  out  on  the  lawn  in 
front  of  the  building.  These  are  rented  by  book-makers,  the  rent 
payable  for  each  one  during  the  race  meeting  in  question  being 
$100  a day.  During  a portion  of  the  time  while  the  race  meeting 
in  question  was  in  actual  progress,  that  is  to  say,  between  the  19th 
and  28th  days  of  May,  1906,  the  defendants  were  in  possession  of 
one  of  the  booths,  and  were  engaged  in  making  bets  with  other 
persons  who  were  attending  the  races.  They  exhibited  on  a board 
the  names  of  the  horses  named  to  start  in  a race,  and  made  bets 
with  persons  desirous  of  backing  any  of  them  for  first  or  second 
place.  The  backer  paid  his  stake  to  one  of  the  defendants,  and 
received  a ticket  shewing  the  terms  of  the  bet.  If  he  won,  he  was 
paid  by  one  of  the  defendants  on  presentation  of  the  ticket.  In 
this  way  the  defendants  made  bets  with  large  numbers  of  the  public 
during  each  of  the  above  specified  days  of  the  meeting. 

Upon  the  trial  the  defendants’  counsel  objected  that  the  de- 
fendants could  not  be  convicted  under  sec.  198  of  the  Criminal 
Code,  because  a booth  such  as  was  used  was  not  a house,  office, 
room,  or  other  place,  within  the  meaning  of  sec.  197  of  the  Code, 
and  further  because  the  offence,  if  any,  was  against  the  provisions 
of  sec.  204  of  the  Code,  and  the  defendants  were  entitled  to  the 
benefit  of  the  saving  clause  or  proviso  contained  in  sub-sec.  (2)  of 
that  section. 

At  the  defendants’  request  the  police  magistrate  stated  a case 
for  the  opinion  of  this  Court.  The  facts  as  found  by  him  on  the 
evidence,  which  is  made  part  of  the  case,  are  set  forth  as  follows: — 

1.  That  the  Ontario  Jockey  Club  is  a duly  incorporated  race 
association. 

2.  That  the  common  betting  house  herein  referred  to  was  opened, 
kept,  and  used  by  the  defendants  during  the  actual  progress  of  a 
race  meeting. 

3.  That  the  defendants  kept  a betting  booth  placed  in  that 
part  of  the  grounds  of  the  Ontario  Jockey  Club  specially  set  apart 
for  betting  purposes. 

4.  That  such  betting  booth  was  opened,  kept,  and  used  by  the 
defendants  for  the  purpose  of  betting  with  persons  resorting  thereto. 


XII.] 


ONTARIO  LAW  REPORTS. 


617 


5.  That  all  the  defendants  were  engaged  in  conducting  the 
business  of  the  said  betting  booth,  which  was  leased  by  the  de- 
fendant Saunders  and  under  his  immediate  superintendence. 

6.  That  a very  large  number  of  bets  were  made  by  the  de- 
fendants against  certain  horses  wanning  the  different  races,  with 
persons  resorting  to  said  booth. 

7.  That  in  the  enclosure  specially  set  apart  by  the  Ontario 
Jockey  Club  for  betting  purposes  as  aforesaid  there  are  36  betting 
booths,  including  the  one  above  mentioned,  known  as  two  dollar 
books,  which  were  leased  to  persons  called  book-makers  for  the 
purpose  of  betting  as  aforesaid. 

8.  That  the  defendants  conducted  and  managed  a betting 
booth  as  aforesaid  during  the  whole  of  the  race  meeting,  and  the 
defendant  Saunders  paid  therefor  and  for  the  betting  privilege  the 
sum  of  SI 00  for  each  day. 

9.  That  the  betting  booths  in  question  are  of  the  following 
dimensions,  six  feet  two  inches  in  length,  five  feet  two  inches  in 
width,  and  four  feet  seven  and  one-half  inches  high,  and  are  equipped 
for  the  purpose  of  carrying  on  betting  therein,  and  are  supplied 
with  castors  so  that  in  fine  weather  they  may  be  moved  from  under 
the  covered  part  of  the  betting  section  of  the  grounds  to  a distance 
of  a few  feet  from  the  roof. 

10.  The  defendants’  position  was  changed  daily  from  booth  to 
booth,  there  being  a daily  drawing  for  position  among  the  book- 
makers, but  during  each  day  these  defendants  occupied  the  same 
booth,  where  they  made  bets  with  persons  resorting  thereto. 

The  questions  submitted  are: — 

(а)  Am  I right  in  holding  that  a betting  booth  as  aforesaid 
falls  within  the  terms  of  sec.  197  of  the  Criminal  Code  as  a house, 
office,  or  other  place? 

(б)  Am  I right  in  holding  that  the  provisions  of  sub-sec.  (2)  of 
sec.  204  of  the  Criminal  Code  do  not  apply  to  the  offence  of  wrhich 
the  defendants  are  found  guilty? 

The  case  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow,  Mac- 
laren,  and  Meredith,  JJ.A.,  on  the  5th  October,  1906. 

J.  M.  Godfrey,  for  the  defendants.  The  conviction  must  be 
under  sec.  204,  and  the  exception  in  sub-sec.  (2)  must  apply.  I 
shall  be  met  with  the  decision  in  Rex  v.  Hanrahan  (1902),  3 O.L.R. 
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659,  but  that  is  distinguishable,  because  the  betting  there  was  not 
upon  the  races  actually  in  progress.  The  betting  booth  described 
in  the  evidence  is  not  a house,  office,  room,  or  other  place,  that  isr 
other  place  of  the  like  kind,  for  the  ejusdem  generis  rule  must  be 
applied.  The  booth  is  movable,  and  has  no  roof  or  windows — it 
is  just  a desk  enclosed.  Section  197  refers  to  a permanent  structure. 
The  booth  is  an  apparatus  for  recording  bets:  sub-sec.  ( b ) of  sec. 
204.  The  book-makers  do  no  more  than  if  they  stood  in  the  open. 
Suppose  a book-maker  sat  in  a bath-chair,  or  in  a drag,  or  upon  a 
camp  stool,  would  he  be  doing  business  in  a house,  room,  office,  or 
other  place?  To  establish  an  offence  something  in  the  nature  of 
a nuisance  must  be  shewn.  Nobody  who  resorts  to  the  booth  to 
bet  with  the  book-makers  enters  it;  how  can  it  be  a disorder  y 
house?  See  sec.  199  as  to  lookers-on.  No  bet  is  completed  inside 
the  booth.  At  best  Saunders  is  the  only  defendant  liable.  I refer 
to  Stratford  Turf  Association  v.  Fitch  (1897),  28  O.R.  579;  Powell 
v.  Kempton  Park  Racecourse  Co.,  [1897]  2 Q.B.  242,  [1899]  A.C.  143; 
Rex  v.  Hendrie  (1905),  11  O.L.R.  202;  The  Queen  v.  Stannard 
(1863),  33  L.J.M.C.  61. 

J . R.  Cartwright,  K.C.,  for  the  Crown,  relied  on  Rex  v.  Hanrahan,, 
3 O.L.R.  659;  Rex  v.  Hendrie,  11  O.L.R.  202;  Powell  v.  Kempton 
Park  Racecourse  Co.,  19  Cox  C.C.  265,  [1897]  2 Q.R.  242,  [1899] 
A.C.  143;  The  Queen  v.  Humphrey,  [1898]  1 Q.B.  875;  Brown  v. 
Patch,  [1899]  1 Q.B.  892,  19  Cox  C.C.  330;  Rex  v.  Deaville,  [1903]  1 
K.B.  468. 

Godfrey,  in  reply. 

November  3.  Moss,  C.J.O.  (after  setting  out  the  facts  as 
above): — There  is  thus  once  more  raised  the  question  so  much 
debated  in  Rex  v.  Hanrahan,  3 O.L.R.  659,  and  Rex  v.  Hendrie,. 
11  O.L.R.  202,  as  to  the  extent  and  meaning  of  secs.  197,  198,  and 
204,  of  the  Criminal  Code,  and  the  relation  of  the  latter  to  the  two* 
former. 

It  will,  however,  be  more  convenient  to  deal  seriatim  with  the 
questions  as  submitted.  In  view  of  the  findings  and  evidence,  the 
first  question  presents  no  serious  difficulty. 

Much  light  is  afforded  by  the  cases  decided  in  England  under 
the  Imperial  Act  16  & 17  Viet.  ch.  119,  as  well  as  by  our  own  de- 
cisions. 
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Whether  the  booth  in  question  here  was  a house,  office,  or 
other  place,  within  the  meaning  of  sec.  197,  is  largely,  if  not  en 
tirely,  a question  of  fact.  The  point  to  be  determined  is,  whether 
the  nature  of  the  structure,  its  position  on  the  race  grounds,  the 
manner  of  its  occupation  by  the  defendants,  and  the  uses  to  which 
it  was  being  put,  justify  the  conclusion  that  it  was  a house,  office, 
or  other  place,  opened,  kept,  or  used  for  any  of  the  purposes  specified 
in  the  section. 

The  English  cases  develop  two  lines  of  decision  depending  upon 
the  facts  in  each  case.  They  turn  chiefly  on  the  point  whether 
there  was  or  was  not  such  a fixity  or  localization,  by  the  persons 
charged,  of  structure  or  ground  as  to  constitute  a “ place”  within 
the  16  & 17  Viet.  ch.  119. 

The  Courts  have  declined  to  define  a place  in  general  terms — 
but  they  recognize  the  principle  that  a “ place”  must  be  in  some 
sense  fixed  and  ascertained,  and  the  inquiry  is  whether  the  facts 
of  the  particular  case  shew  that  the  person  charged  was  making 
such  use  of  a house,  office,  room,  or  other  place,  in  which  he  was 
operating,  as  to  bring  him  within  the  Act. 

In  Shaw  v.  Morley  (1868),  L.R.  3 Ex.  137,  the  facts  were  not 
uni  ke  those  of  the  present  case.  There  was  a temporary  wooden 
structure  erected  on  a strip  of  ground  bounded  by  a railing  which 
surrounded  an  enclosure  forming  part  of  the  Doncaster  racecourse,, 
and  partitioned  into  plots,  on  each  of  which  was  a wooden  structure 
containing  two  desks.  It  was  held  that  the  structure,  though  open 
to  the  air,  was  an  “office”  and  a “place”  within  the  meaning  of  the 
statute.  Kelly,  C.B.,  said  (p.  140) : “It  is  no  matter  whether  there 
is  a roof  or  none,  or  whether  the  structure  is  movable  or  fastened 
to  the  earth;  it  is  clearly  an  office  within  the  meaning  of  the  Act.’5, 
Martin,  B.,  said  (p.  140) : “ I am  of  the  same  opinion.  The  structure 
described  was  both  an  office  and  a place.  What  it  most  resembles 
is  those  movable  offices  on  wheels  in  which  merchants  conduct 
their  business  of  lading  and  unlading  ships  in  the  docks  of  Liver- 
pool, and  I have  no  doubt  that  such  a structure  would  be  an  office 
or  a place  within  the  Act.  But  this  was  more,  it  was  a fixed  place.  ” 
And  Pigott,  B.,  added  (p.  140):  “The  circumstance  that  this  office 
is  only  a temporary  structure  of  wood  is  of  no  importance.” 

In  Bows  v.  Fenwick  (1874),  L.R.  9 C.P.  339,  where  the  appellant 
Bows  stood  on  a stool  under  a large  umbrella,  the  umbrella  being 
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fixed  in  the  ground,  and  not  being  used  for  protection  against  rain, 
but  being  kept  up  all  day  whether  it  was  wet  or  fine,  it  was  held 
that  the  appellant  was  using  a “ place”  within  the  Act.  Emphasis 
was  laid  on  the  fixed  and  ascertained  nature  of  the  spot  as  denoted 
by  the  presence  of  the  umbrella,  on  which  was  the  appellant’s 
name,  and  under  which  he  stood  on  a stool  and  called  and  offered 
to  make  bets  and  did  make  bets  with  persons  who  resorted  there. 
Coleridge,  C.J.,  said  (p.  344):  “The  only  question  raised  before  us 
was,  whether  or  not  they  (i.e.,  the  stool  and  umbrella)  did  con- 
stitute an  office,  room,  or  other  place.  Now,  the  thing  described 
clearly  was  not  a house  or  a room.  Was  it  an  office  or  other  place? 
Possibly  it  might  be  said  to  be  in  some  sense  an  office,  but  I am  of 
opinion  that  at  all  events  it  was  a ‘place.’  It  was  an  ascertained 
spot  where  the  appellant  for  the  time  at  least  carried  on  the  business 
of  betting  with  all  persons  who  might  resort  thither  for  that  pur- 
pose.” Brett,  J.,  said  (p.  346):  “I  agree  that  it  is  necessary  that 
it  should  be  a ‘fixed  place,’  whether  on  a racecourse  or  elsewhere 
. . . Now,  was  this  a fixed  place?  It  was  a place  selected  and 

fixed  upon  by  the  appellant  for  persons  who  desired  to  deal  with 
him  to  resort  to.”  And  Denman,  J.,  was  of  the  same  opinion. 

In  Liddell  v.  Lofthouse,  [1896]  1 Q.B.  295,  it  was  held  that  a 
little  bay  on  the  back  of  a hoarding  on  a quay  bounded  by  the  stays 
supporting  the  hoarding  was  a “place”  within  the  meaning  of  the 
Act. 

Brown  v.  Patch , [1899]  1 Q.B.  892,  19  Cox  C.C.  330,  was  decided 
in  the  light  of  the  well-known  and  much  debated  case  of  Powell 
v.  Kempton  Park  Racecourse  Co .,  [1897]  2 Q.B.  242,  and  [1899] 
A.C.  143.  Patch,  a professional  betting  man,  went  with  his  clerk 
into  enclosed  grounds,  where  horse  and  other  races  were  being  held, 
and  erected  a structure  of  bamboo  cane  about  5 feet  high  with  a 
board  on  the  top,  on  which  was  printed  his  name.  Beside  this 
structure  he  placed  a wooden  box,  and  from  time  to  time  he  stood 
on  the  box  and  shouted  the  odds  on  different  horses,  and  invited 
all  persons  to  bet  with  him,  and  persons  did  there  bet  with  him. 
It  was  held  that  there  was  a sufficient  localization  of  the  business 
of  betting  at  this  structure  to  constitute  it  a “place”  within  the 
statute. 

In  Powell  v.  Kempton  Park  Racecourse  Co.  (supra)  the  whole 
subject  was  exhaustively  discussed  in  the  Court  of  Appeal  and  in 
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the  House  of  Lords.  It  was  held,  though  not  without  strong  dissent 
by  Rigby,  L.J.,  in  the  Court  of  Appeal,  and  Lords  Hobhouse  and 
Davey  in  the  House  of  Lords,  that  the  facts  agreed  on  and  stated 
in  that  case  did  not  constitute  an  offence  under  the  16  & 17  Viet, 
ch.  119.  But,  as  pointed  out  by  Darling,  J.,  in  Brown  v.  Patch 
(supra),  while  all  the  previous  decisions  were  reviewed  and  some 
were  overruled,  some  emerged  as  good  law,  and  among  them  Shaw 
v.  Morley,  Bows  v.  Fenwick,  and  Liddell  v.  Lofthouse  (supra).  And 
it  was  not  denied  that  one  important  test  was  fixity  or  localization. 

In  Brown  v.  Patch  (supra)  Darling,  J.,  after  quoting  from  the 
judgments  of  some  of  the  law  Lords,  said  (p.  897):  “One  of  the 
noble  Lords,  therefore,  says  that  there  must  be  a definite  localiza- 
tion of  the  business  of  betting,  and  the  Lord  Chancellor  says  that, 
in  order  to  satisfy  the  statute,  there  must  be  a place  which  is  suffi- 
ciently definite  in  which  a betting  establishment  might  be  con- 
ducted.” Channell,  J.,  said  (p.  899):  “The  important  question 

is  not  so  much,  what  is  a place?  but  what  is  the  character  of  the 
user  of  it?  and  although  the  words  used  are  ‘house,  office,  room, 
or  other  place/  and  it  is  clear  that,  according  to  the  ordinary  rule, 
‘place’  must  be  something  ejusdem  generis  with  ‘house,  office, 
room,  ’ yet  the  analogy  is  with  respect  to  the  way  in  which  the  place 
is  used  rather  than  with  respect  to  the  way  in  which  it  is  constructed. 
I think  those  propositions  are  clearly  brought  out  in  the  judgments 
delivered  in  the  House  of  Lords  . . .”  And  dealing  with  the 

facts  of  the  case  before  him  he  said  (p.  900):  “In  the  present  case 
I think  the  facts  are  sufficient  to  bring  it  within  the  statute,  and 
that  the  inference  ought  to  be  drawn  that  what  the  respondent 
did  was  not  merely  indicating  that  he  was  a man  prepared  to  bet 
with  anybody  who  would  bet  with  him,  but  it  was  indicating  that 
he  was  using  that  place  as  a place  where  he  could  be  found  and  was 
carrying  on  his  business.  He  was  localizing  his  business  there, 
with  the  object  of  attracting  people  there,  and  to  prevent  him 
from  having  to  look  for  them  all  over  the  grounds.” 

Are  the  facts  of  the  present  case  sufficient  to  justify  an  inference 
similar  to  that  drawn  in  Brown  v.  Patch?  The  defendants  were 
in  charge  of  a definite  localized  place  and  occupying  and  using 
the  structure  for  the  purpose  of  carrying  on  the  business  of  betting 
with  all  persons  who  might  resort  thereto  for  the  purpose  of  betting 
with  them.  It  was  so  situated  and  marked  out  that  any  one 
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wishing  to  bet  could  readily  find  the  defendants  there.  The  booth, 
though  open  to  the  air,  had  some  of  the  characteristics  of  a room 
and  many  of  those  of  an  office.  It  was  enclosed  by  walls  of  a con- 
siderable height,  and  it  contained  the  usual  fittings  or  accessories 
of  an  office,  such  as  desks,  tables,  and  chairs.  Business  was  trans- 
acted there  in  connection  with  bets  made  and  the  money  received 
and  paid  in  respect  of  such  bets.  It  was  as  much  an  “office”  and 
“place”  as  the  structure  described  in  Shaw  v.  Morley  (supra). 
The  police  magistrate  was,  therefore,  right  in  holding  that  the 
betting  booth  so  used  by  the  defendants  fell  within  the  terms  of 
sec.  197  of  the  Code.  If  it  was  not  an  “office,”  it  was  certainly  a 
“place,”  but  it  was  probably  both. 

The  first  question  should,  therefore,  be  answered  in  the  affirm- 
ative. 

The  answer  to  the  second  question  depends,  as  already  stated, 
upon  a consideration  of  the  relation  (if  any)  of  sec.  204  to  secs. 
197  and  198. 

Reading  the  former,  it  is  not  easy  to  see  what  it  has  in  common 
with  the  other  two,  except  in  respect  of  the  general  ground  that 
each  is  directed  to  the  suppression  of  methods  adopted  for  enabling 
persons  to  indulge  in  the  practice  of  betting.  Each  seeks  to  prevent 
or  end  means  adopted  for  giving  persons  who  are  minded  to  bet  an 
easy  opportunity  of  doing  so.  But  they  do  not  deal  with  the  same 
cases  or  class  of  cases.  Without  going  the  length  of  saying  that 
proof  of  the  commission  of  some  of  the  acts  proscribed  by  sec.  204 
would  not  be  any  evidence  to  support  a charge  of  keeping  a common 
betting  house  under  secs.  197  and  198,  it  may  safely  be  said  that 
it  is  not  easy  to  concede  a case  in  which  a person  charged  under 
sec.  204  could  be  convicted  on  proof  merely  of  the  facts  necessary 
to  support  a charge  under  secs.  197  and  198. 

In  the  present  case  there  is  nothing  in  the  findings  of  the  stated 
case  or  the  evidence  to  bring  the  defendants  within  the  scope  of 
sec.  204.  The  most  plausible  argument  urged  in  favour  of  the  view 
that  this  was  a case  falling  within  sec.  204  was  that  the  defendants 
were  keeping,  exhibiting,  or  employing  a device  or  apparatus  for 
the  purpose  of  recording  bets  or  wagers.  But  it  seems  plain  that 
the  device  or  apparatus  referred  to  in  sec.  204  (6)  is  something 
entirely  different  from  a betting  booth  to  which  the  public  resort 
for  the  purpose  of  betting  with  a person  who  appears  to  be  the 


ONTARIO  LAW  REPORTS. 


623 


XII.] 


owner,  occupier,  keeper,  or  manager  thereof,  or  the  ordinary  equip- 
ment of  such  a booth.  The  distinction  between  two  Acts  of  some- 
what similar  import  is  shewn  in  People  v.  Weithojf  (1892),  93 
Mich.  631.  In  State  v.  Shaw  (1888),  39  Minn.  153,  where  the  in- 
dictment charged  the  defendants  with  gambling  with  gambling 
devices  devised  to  be  used  in  gambling,  the  Court  at  p.  156  used 
language  that  seems  applicable  to  the  defendants’  argument  in 
this  case:  “ A horse  race  is  not  a gambling  device,  nor  are  descriptive 
lists  of  such  races,  or  statements  or  announcements  of  the  par- 
ticulars thereof,  from  which  those  desiring  to  bet  on  the  races  may 
more  conveniently  obtain  information  in  respect  to  the  same.  . . 

The  betting  is  on  the  races  exclusively,  and  the  result  is  in  no  way 
determined  by  the  use  of  the  instrumentalities  in  question,  and  no 
additional  element  of  chance  is  introduced  thereby.” 

The  provisions  of  sec.  204,  except  the  words  “or  made  on  the 
racecourse  of  an  incorporated  association  during  the  actual  progress 
of  a race  meeting”  at  the  end  of  sub-sec.  (2),  were  first  enacted  by 
Parliament  in  1877  by  the  40  Viet.  ch.  31.  In  1892,  when  the 
Criminal  Code  was  first  enacted,  the  latter  words  were  added  to 
sub-sec.  (2).  At  the  same  time  secs.  197  and  198  were  for  the  first 
time  introduced  into  our  law,  being  taken  from  the  Imperial  Act 
16  & 17  Viet.  ch.  119.  There  was  then  no  more  doubt  than  there 
is  to-day  that  these  provisions  prohibited  the  keeping  of  a common 
betting  house  on  a racecourse,  even  though  the  betting  carried  on 
was  during  the  actual  progress  of  the  races.  If  it  was  the  intention 
of  Parliament  to  sanction  the  existence  of  betting  houses  on  race- 
courses at  such  times  and  under  such  circumstances,  one  would 
have  expected  that  when  it  enacted  these  sections  it  would  have 
introduced  into  them  a clause  similar  in  import  to  the  words  added 
to  sec.  204.  Instead  of  so  doing,  it  expressly  confined  the  operation 
of  these  words  to  the  provisions  of  the  latter  section.  In  face  of 
the  clear  language  of  sub-sec.  2 of  that  section,  it  does  not  seem 
possible  to  extend  the  saving  clause  to  any  other  sections,  or  to 
say  that  it  renders  their  provisions  inapplicable  to  every  form  of 
betting  carried  on  upon  a racecourse  during  the  actual  progress 
of  a race  meeting.  And  in  Regina  v.  Giles  (1895),  26  O.R.  586,  a 
Divisional  Court,  the  then  ultimate  court  of  appeal  in  criminal 
cases,  seems  to  have  been  of  the  opinion  that  secs.  197  and  198 
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and  sec.  204  (1)  did  not  relate  to  the  same  matters:  see  per 
Boyd,  C.,  at  p.  592,  and  Meredith,  J.,  at  p.  594. 

For  the  above  reasons  the  answer  to  the  second  question  should 
be  in  the  affirmative.  Indeed  it  might  have  sufficed  to  have 
referred  to  the  reasons  given  in  Rex  v.  Hanrahan  (supra).  But  the 
earnestness  with  which  it  was  argued  that  this  case  was  not  gov- 
erned by  the  decision  in  that  case  may  afford  some  reason  for  again 
traversing  the  same  ground. 

The  questions  should  be  answered  in  the  affirmative  and  the 
conviction  affirmed. 

Osler,  J.A. : — I do  not  propose  to  go  through  the  various  Acts, 
Imperial  or  Colonial,  which  have  been  passed  for  the  purpose  of 
penalizing  persons  concerned  in  keeping,  managing,  using,  or  con- 
ducting the  business  of  a common  betting  house,  or  in  which  a 
common  betting  house  is  defined.  What  we  have  to  construe  are 
the  provisions  of  our  Criminal  Code,  secs.  197  and  198.  This  we 
have  to  some  extent  done  in  the  recent  case  of  Rex  v.  Hanrahan,. 
3 O.L.R.  659.  We  there  held  that  sub-sec.  (2)  of  sec.  204  could 
not  be  read  into,  and  did  not  qualify,  sec.  197.  Whether  that 
decision  be  sound  or  not  in  this  respect,  I am  not  now  called  upon 
to  consider.  I do  not  regret  to  be  obliged  to  hold  that  it  binds  us. 
in  the  present  case,  and  that  it  can  only  be  reviewed  by  the  Supreme 
Court,  or  its  effect  annulled  by  legislation. 

I am  also  prepared  to  hold  that  the  structure  described  in  the 
evidence  and  in  the  stated  case  is  an  “office”  or  “place,”  within 
the  meaning  of  sec.  197,  and,  as  such,  a common  betting  house 
within  that  section.  If  the  section  is  not  qualified  by  sec.  204, 
sub-sec.  (2),  the  case  seems  not  distinguishable  from  Shaw  v. 
Morley,  LJt.  3 Ex.  137,  where  the  words  of  the  Act  were  “house, 
office,  room,  or  other  place,”  and  where  just  such  a structure  as 
the  stated  case  describes,  whether  movable  or  not,  in  which  betting 
was  carried  on  with  the  owner  or  occupier,  was  held  to  be  an  office 
or  place  within  the  Act,  the  keeping  of  which  was  held  to  be  pro- 
hibited and  illegal.  To  use  the  language  employed  in  another 
case,  It  is  sufficient  to  bring  it  within  the  Act  if  it  be  a place  where, 
according  to  the  ordinary  usages,  a man  would  be  found  ready  to 
bet  with  persons  resorting  thereto.  Nothing  which  was  said  in 
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the  celebrated  case  of  Powell  v.  Kempton  Park  Racecourse  Co., 
[1899]  A.C.  143,  is  in  conflict  with  the  above  decision. 

I am  of  opinion,  therefore,  that  the  decision  of  the  learned 
police  magistrate  was  right,  and  would  affirm  the  conviction. 

Maclaren,  J.A.,  concurred. 
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Garrow,  J.A.  (after  stating  the  facts) : — Under  the  head 
“ nuisances/7  sec.  196  of  the  Criminal  Code  defines  a common 
gaming  house,  sec.  197  defines  a common  betting  house,  and  sec.  198 
declares  every  one  guilty  of  an  indictable  offence  who  keeps  u any 
disorderly  house,  that  is  to  say,  any  common  bawdy  house,  common 
gaming  house  or  common  betting  house,  as  hereinbefore  defined. 77 

The  definition  of  a common  betting  house  is  a “ house,  office, 
room  or  other  place  opened,  kept  or  used  for  the  purpose  of  betting 
between  persons  resorting  thereto  and  (i.)  the  owner,  occupier,  or 
keeper  thereof;  (n.)  any  person  using  the  same;  (Hi.)  any  person 
procured  or  employed  by,  or  acting  for  or  on  behalf  of  any  such 
person;  ( iv .)  any  person  having  the  care  or  management,  or  in  any 
manner  conducting  the  business  thereof;  or  ( b .)  opened,  kept  or 
used  for  the  purpose  of  any  money  or  valuable  thing  being  received 
by  or  on  behalf  of  any  such  person  as  aforesaid,  as  or  for  the  con- 
sideration, (i.)  for  any  assurance  or  undertaking,  express  or  implied, 
to  pay  or  give  thereafter  any  money  or  valuable  thing  on  any  event 
or  contingency  of  or  relating  to  any  horse-race  or  other  race,  fight, 
game  or  sport:  or  (ii.)  for  securing  the  paying  or  giving  by  some 
other  person  of  any  money  or  valuable  thing  on  any  such  event 
or  contingency. 

And  but  for  a later  section  in  the  Code,  to  be  presently  referred 
to,  there  would  not  be  much  difficulty  in  arriving  at  the  conclusion 
that  the  booths  in  question  would,  upon  the  authorities,  fall  within 
the  prohibition  contained  in  these  sections. 

The  law  under  a statute  similar  in  terms  as  to  what  will  con- 
stitute a “ place 77  was  very  fully  considered  in  the  House  of  Lords 
in  the  well-known  case  of  Powell  v.  Kempton  Park  Racecourse  Co., 
[1899]  A.C.  143,  in  which  many  of  the  decided  cases  were  passed 
in  review.  In  that  case  it  was  held  that  the  “ place,77  which  was 
an  enclosure  adjoining  a racecourse,  to  which  the  public  as  well 
as  the  book-makers  were  admitted  upon  paying  an  entrance  fee, 
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C A-  but  in  which  the  book-makers  had  no  definite  assigned  place  or 

1906  spot  on  which  to  carry  on  their  business,  was  not  a “ place”  within 

Rex  the  meaning  of  the  statute.  But  a careful  perusal  of  the  reasoning 

Saunders  ' by  which  that  result  was  arrived  at  seems  to  me  to  indicate  that 
_ _ had  the  book-makers  been  localized  in  booths  as  in  the  present 

Garrow,  J.A.  x 

case  the  result  would  have  been  different.  And,  as  it  was,  there 
was  a very  formidable  dissent  both  in  the  House  of  Lords  and  in 
the  Court  of  Appeal. 

But  in  England  they  have  apparently  no  equivalent  to  the 
subsequent  section  in  the  Code  to  which  I before  referred.  And 
it  is,  in  my  opinion,  by  reason  of  this  -section  that  the  real  difficulty 
in  the  present  case  arises.  That  section  is  204,  which  provides 
that  every  one  is  guilty  of  an  indictable  offence,  and  liable  to  one 
year’s  imprisonment,  and  to  a fine  not  exceeding  $1,000,  who  (a.) 
uses  or  knowingly  allows  any  part  of  any  premises  under  his  control 
to  be  used  for  the  purpose  of  recording  or  registering  any  bet  or 
wager,  or  selling  any  pool;  or  (b.)  keeps,  exhibits,  or  employs,  or 
knowingly  allows  to  be  kept,  exhibited  or  employed,  in  any  part 
of  any  premises  under  his  control,  any  device  or  apparatus  for  the 
purpose  of  recording  any  bet  or  wager  or  selling  any  pool;  or  (c.) 
becomes  the  custodian  or  depositary  of  any  money,  property  or 
valuable  thing  staked,  wagered  or  pledged;  or  (d.)  records  or  reg- 
isters any  bet  or  wager,  or  sells  any  pool  upon  the  result  (i.)  of  any 
po.itical  or  municipal  election;  (ii.)  of  any  race ; (in.)  of  any  contest 
or  trial  of  skill  or  endurance  of  man  or  bdast.  But  sub-sec.  (2) 
declares  that  “the  provisions  of  this  section  shall  not  extend  to 
any  person  by  reason  of  his  becoming  the  custodian  or  depositary 
of  any  money,  property  or  valuable  thing  staked,  to  be  paid  to 
the  winner  of  any  lawful  race,  sport,  game,  or  exercise,  or  to  the 
owner  of  any  horse  engaged  in  any  lawful  race,  or  to  bets  between 
individuals  or  made  on  the  racecourse  of  an  incorporated  association 
during  the  actual  progress  of  a race  meeting.  ’ ’ 

In  Rex  v.  Hanrahan,  3 O.L.R.  659,  this  Court  held  that  it  is 
an  offence  under  secs.  197,  198,  to  keep  a common  betting  house 
on  the  racecourse  of  an  incorporated  association  during  the  actual 
progress  of  a race  meeting,  and  that  the  exception  contained  in 
sub-sec.  2 of  sec.  204  did  not,  under  the  circumstances,  apply. 
But  it  was  proved  in  that  case  that  the  house  in  question  was  used 
not  merely  for  the  purpose  of  making  bets  upon  the  races  held  upon 
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that  course,  but  for  the  purposes  of  betting  upon  other  races.  And  c- A- 

the  latter  circumstance,  in  my  opinion,  quite  distinguishes  that  1906 

ease  from  this.  Armour,  C.J.,  whose  terse  judgment,  in  my  opinion,  Rex 

expresses  all  that  was  intended  to  be  there  decided,  also  delivered  Saunders. 

the  judgment  of  a Divisional  Court  in  Stratford  Turf  Association  Gan^“jA 

v.  Fitch,  28  O.R.  579,  in  which  it  was  held  that  an  agreement  for 

the  sale  of  the  betting  and  gaming  privileges  at  a race  meeting 

upon  the  course  of  an  incorporated  association  was  not  illegal.  In 

the  course  of  his  judgment  the  learned  Chief  Justice  says:  “No 

evidence  was  adduced  to  shew  that  illegal  betting  or  gaming  was 

in  the  contemplation  of  the  parties  to  this  agreement  at  the  time  it 

was  made,  nor  would  the  betting  or  gaming  to  be  carried  on  under 

the  agreement  be  necessarily  illegal  under  sec.  204  of  the  Criminal 

Code;  for  the  provisions  of  that  section  are  not  to  extend  to  bets 

‘made  on  the  racecourse  of  an  incorporated  association  during  the 

actual  progress  of  a race  meeting;7  . . . The  betting  and 

gaming  contemplated  by  the  agreement  was  betting  and  gaming 

to  be  made  on  the  racecourse  of  which  the  plaintiffs  were  the  lessees, 

during  the  actual  progress  of  a race  meeting.  . . . The  object 

of  the  Legislature  apparently  was  to  reserve  the  racecourses  of 

incorporated  associations  as  places  where  betting  might  be  made 

during  the  actual  progress  of  a race  meeting,  without  the  bettors 

being  subject  to  the  penalties  of  that  section. 77 

I am  and  I have  always  been  of  the  same  opinion.  Rightly 
or  wrongly  the  Legislature  has  seen  fit  to  make  a very  definite 
exception  in  the  case  of  betting  upon  the  racecourse  of  an  incor- 
porated association  during  the  actual  progress  of  a race  meeting, 
and  the  full  benefit  of  this  exception  can,  in  my  opinion,  be  claimed 
by  any  one  charged  with  an  offence  under  secs.  197,  198,  if  the 
evidence  discloses  that  what  was  actually  done  falls  within  the 
exception  contained  in  sub-sec.  (2)  of  sec.  204.  The  whole  statute 
must  be  read  together,  and  effect  given  to  every  part  of  it  which 
bears  upon  the  subject  matter  in  question.  And  in  that  view  it 
seems  to  me  impossible  to  hold  that  it  is  or  can  be  an  offence  under 
secs.  197,  198,  to  do  that  which  is  clearly  permitted  to  be  done 
under  sub-sec.  (2)  of  sec.  204,  namely,  to  carry  on  the  business  of 
betting  on  the  racecourse  of  an  incorporated  association  during  the 
actual  progress  of  a race  meeting. 

It  would  indeed  be  a curious  result  to  hold,  as  was  held  by  the 
Divisional  Court  in  the  judgment  from  which  I have  quoted,  that 
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the  contract  there  in  question  was  not  illegal,  and  yet  that  the  pur- 
chaser of  the  betting  privileges  who  by  the  judgment  was  ordered 
to  pay  the  purchase  money,  could  not  carry  on  the  business  which 
he  had  purchased  by  reason  of  secs.  197,  198. 

This  Court  recently  again  considered  these  sections  in  Rex  v. 
Hendrie,  11  O.L.R.  202,  in  which  the  president  of  the  Ontario 
Jockey  Club  was  charged  under  secs.  197,  198,  with  keeping  a 
common  betting  house  because  he  was  a party  to  the  lease  of  the 
betting  privileges  upon  the  same  track  as  that  now  in  question  to 
one  Haskell,  who  sublet  to  others,  and  these  others  apparently 
used  the  premises  in  a manner  similar  to  that  found  by  the  case  to 
have  been  done  by  these  defendants.  The  defendant  was  acquitted, 
as  I then  understood,  and  still  understand,  upon  the  facts.  I 
concurred  in  the  result,  as  I had  previously  concurred  in  the  judg- 
ment in  Rex  v.  Hanrahan.  But,  with  deference,  I did  not  concur, 
or  at  least  intend  to  concur,  in  any  interpretation  of  the  statute 
except  that  applicable  to  the  facts  which  were  before  us  in  those 
cases.  In  the  Hanrahan  case  I thought  they  were  sufficient  to 
uphold  the  conviction;  in  the  Hendrie  case  I thought  they  were 
insufficient;  and  I have  not  changed  my  opinion  as  to  either  case. 

The  proper  construction,  in  a word,  is,  in  my  opinion,  to  hold 
that  secs.  197,  198,  have  no  application  to  the  case  of  betting 
carried  on  upon  the  racecourse  of  an  incorporated  association  during 
the  actual  progress  of  a race  meeting,  whether  or  not  such  betting 
takes  place  within  or  without  doors,  or  in  any  particular  “house, 
office,  room,  or  other  place,”  so  long  as  it  is  within  the  boundaries 
of  the  racecourse,  and  so  long  also  as  the  betting  is  confined  to  the 
races  then  in  progress  upon  that  racecourse. 

In  this  way,  and  in  my  opinion  in  this  way  only,  can  full  effect 
be  given  to  the  whole  of  the  sections  of  the  Code  in  question,  namely, 
197,  198,  and  204. 

If  it  's  desired  to  put  a stop  to  betting  such  as  that  disclosed  in 
the  case  before  us,  it  is  an  easy  matter  for  the  Legislature  to  say 
so.  I for  one  would  not  be  sorry.  But,  as  the  matter  stands,  the 
legislative  movement  is  rather  the  other  way,  for  the  exception  to 
which  I have  referred  is  not  in  force,  as  I have  said,  in  England  at 
all,  and  was  only  introduced  into  our  statute  law  in  the  year  1892. 

For  these  reasons,  I am  of  the  opinion  that  the  conviction  should 
be  quashed. 
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Meredith,  J.A.: — The  defendant  has  been  convicted  of  the 
crime  of  keeping  a disorderly  house;  that  which  he  did  was  to  ply 
his  business  of  a “ book-maker”  on  a racecourse  of  an  incorporated 
association,  at  a small  movable  stand  or  stall  supplied  for  the 
purpose  by  the  association;  during  the  actual  progress  of  a race 
meeting;  under  a license  from  the  association,  for  which  he  paid 
each  day  a large  sum  of  money. 

Upon  this  simple  statement  of  the  main  facts,  the  obvious  gap 
between  that  which  was  done  and  the  crime  of  which  the  accused 
has  been  convicted,  would,  to  the  ordinary  layman,  appear  too 
great  to  be  leaped  by  any  means ; but  other  provisions  of  the  Code, 
and  the  decisions  of  cases  in  England  under  a similar  enactment, 
have  gone  at  least  a long  way  towards  bridging  it. 

The  character  of  the  offence,  of  which  the  accused  has  been 
convicted,  is  indicated,  in  more  than  one  way,  in  that  part  of  the 
Criminal  Code  in  which  it  is  made  a crime — Part  XIV.,  under  the 
title  Nuisances,  sec.  191  of  which  defines  a common  nuisance,  sec. 
195  a common  bawdy  house,  sec.  197  a common  gaming  house, 
and  sec.  197  a common  bett  ng  house,  whilst  sec.  198  provides  that 
“Every  one  is  guilty  of  an  indictable  offence  and  liab’e  to  one 
year’s  imprisonment  who  keeps  any  disorderly  house,  that  is  to 
say,  any  common  bawdy  house,  common  gaming  house,  or  common 
betting  house,  as  hereinbefore  defined;”  and  that  “Any  one  who 
appears,  acts  or  behaves  as  master  or  mistress  ...  of  any 
disorderly  house  shall  be  deemed  to  be  the  keeper  thereof  . . .” 
So  that  the  crime  of  which  the  accused  has  been  convicted  is  put 
in  the  same  category  with,  and  made  punishable  in  precisely  the 
same  manner  as,  keeping  a common  bawdy  house,  which  is  a very 
disreputable  and  grave  offence  in  the  eyes  of  every  one. 

These  cases  are  numerous,  and  almost  as  conflicting  as  numerous, 
so  that  it  is  not  surprising  that  some  of  the  Judges  felt  that  it  was 
best  to  get  “back  to  the  land,”  as  it  were,  and  deal  with  the  Act 
itself,  rather  than  with  refinement  to  which  the  cases  had  brought 
it.  And  so  dealing  with  it,  I would  certainly  have  fallen  into 
that  which  I must  now  think  the  error  of  considering  it  plain,  that 
that  which  the  Imperial  Act  made  a crime  was  the  opening,  keeping, 
or  using  something  of  the  character  of  that  which  in  these  days  is 
known  as  a “bucket  shop,”  a place  kept  and  resorted  to  for  the  sole 
purpose  of  gambling;  a modern  means  of  gambling  which  might 
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C.  A.  well  considered  a menace  to  morals,  an  inducement  to,  and  ready 
means  of  acquiring  and  indulging  in,  a bad  and  somewhat  dangerous 
Rex  habit;  and  something  very  different  from  a place  where  actual 
Saunders,  dealing  in  stocks,  or  other  commodities,  is  carried  on,  or  where  the 
„ ThT  , * betting,  which  is  naturally  incident  to  an  actual  horse  race  to  those 
present  at  it  many  of  whom  may  have  a real  interest  in  the  horse 
or  otherwise  in  the  particular  race,  may  be  indulged  in;  something, 
not  a mere  desire  to  gamble,  in  which  any  sort  of  a horse  race,  or 
any  sort  of  stocks  or  other  commodities,  and  no  matter  where  they 
may  be,  are  really  but  the  instruments  used  instead  of  dice,  cards, 
or  other  antiquated  means  of  indulging  in  the  passion,  the  use  of 
which  would,  in  thes’e  circumstances,  be  illegal.  But  the  cases 
have  gone  beyond  that,  so  that  if  this  case  had  to  be  considered 
under  the  Imperial  enactment  and  the  cases  in  England,  it  might 
be  very  difficult  to  say  that  the  gap  is  not  bridged,  or  that  the  con- 
viction is  wrong.  That  the  effect  of  some  of  these  cases  can  hardly 
be  satisfactory,  to  layman  or  lawyer,  cannot  be  doubted;  to  hold 
that  one  is  guilty  of  a crime  if  he  ply  his  business  under  an  um- 
brella, and  not  guilty  of  any  offence,  but  carrying  it  on  quite  lawfully, 
if  he  fold  the  umbrella  and  ply  it  under  the  greater  canopy  of  the 
sky,  can  hardly  be  a satisfactory  result  to  any  one.  It  is  un- 
questioned, and  unquestionable,  that  the  business  of  a book-maker 
is  not  unlawful,  either  under  the  Imperial  enactment  or  that  in 
question;  and  that  it  may  be  carried  on  upon  the  racecourse  in 
question,  or  any  other,  without  any  infraction  of  the  law.  It  is  a 
mere  matter  of  discarding  the  stands  or  stalls,  or  using  them  for 
the  purpose  of  recording  the  bets  only,  and  proceeding  in  a peri- 
patetic manner,  discarding  house,  office,  room,  or  other  fixed  place — 
a manner  less  orderly,  and  much  less  well  conducted,  than  that  which 
has  prevailed. 

But,  assuming  that,  under  the  Imperial  enactment,  and  in 
England,  the  defendant  would  be  adjudged  guilty,  the  case  is  by 
no  means  concluded.  We  are  not  to  blindly  follow  any  decision, 
without  regard  to  differences  in  the  enactments,  or  different  condi- 
tions that  may  obtain  in  the  different  countries.  This  is  not  a 
great  horse-racing  country;  incorporated  racing  associations  are 
comparatively  very  few;  and  many  of  the  “ evils,”  as  well  as  of 
the  benefits,  of  horse  racing,  so  common  there,  are  little,  if  at  all,,, 
known  here.  The  evils  really  aimed  at  there  might  be  very  different. 
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from  those  actually  aimed  at  here;  and  that,  as  it  seems  to  me,  is 
made  very  plain  by  some  of  the  provisions  of  the  Criminal  Code  not 
at  all  to  be  found  in  the  Imperial  enactment ; differences  not 
wholly  insignificant. 

In  order  to  find  the  meaning  of  Parliament,  the  whole  of  the 
legislation  upon  the  subject  must  be  read.  The  conviction  is  under 
sec.  198,  but  without  the  light  thrown  upon  it  by  secs.  195,  196, 
and  197,  great  difficulty  would  surround  it.  So  too  sec.  204  throws 
some  light  upon  it,  though  not  in  the  direct  way  in  which  the  other 
three  sections  do;  but  quite  enough  to  make  plain  to  me  the  very 
matter  now  in  controversy. 

That  section  makes  it  a crime  in  any  one,  among  other  things, 
to  use  any  part  of  any  premises  under  his  control,  or  knowingly 
allow  them  to  be  used,  for  the  purpose  of  recording  any  bet;  or  to 
record  any  bet  on  the  result  of  any  race;  but,  among  other  ex- 
ceptions, it  expressly  excepts  bets  made  on  a racecourse  of  an  incor- 
porated association  during  the  actual  progress  of  a race  meeting;  so 
that  in  the  same  Act,  in  dealing  with  the  same  subject,  in  closely  con- 
nected sections,  Parliament  has  made  it  quite  clear  that  it  was  quite 
lawful  for  the  defendant  to  have  used  the  place  in  question  for  the 
purpose  of  recording,  and  to  have  there  recorded,  bets  on  any  race 
made  on  that  racecourse  during  the  meeting,  and  quite  lawful  for  the 
association  to  permit  him  to  do  so,  and  to  charge  him  for  the  privi- 
lege as  they  did.  Are  we  then  to  attribute  to  Parliament  the 
absurdity  of  enacting,  in  one  line,  that  bets  might  be  recorded,  but, 
in  another,  that  they  should  not  be  made;  of  doing  that  which  no 
man  in  his  sober  senses  would  do?  I decline  to  do  so;  and  am 
firmly  of  opinion  that  many  of  the  inconsistencies,  which  appear 
to  render  an  enactment  defective,  exist  rather  in  defective  range  of 
vision  than  in  errors  of  Parliament. 

If  we  give  to  secs.  198  and  197  the  meaning  which  in  this  country, 
even  if  they  stood  alone,  they  ought,  in  my  opinion,  to  convey, 
there  is  no  sort  of  conflict  between  these  sections  and  sec.  204, 
nor  any  sort  of  inconsistency,  or  room  for  suspicion  of  want  of  care, 
in  the  passing  of  the  enactment.  Not  intending  that  sec.  198 
should  apply  to  the  usual  betting  upon  a racecourse,  where  neither 
house,  office,  room,  or  like  place  is  necessary,  and  saying  nothing 
in  that  section  which  necessarily  includes  such  betting,  any  such 
exception  to  it  would  have  been  out  of  place,  conferring  by  implica- 
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1906  its  general  words  covering  all  cases,  not  merely  a house,  room, 

Rex  office,  or  place  of  a like  nature,  but  any  part  of  any  premises,  and 

Saunders.  any  bet  on  any  race>  ^ was  obviously  necessary  to  add  the  exception, 

for  betting  could  not,  in  the  ordinary  manner,  or  indeed  practically 

Meredith,  J.  A.  l j 

at  all,  be  carried  on  without  entering  or  recording  it.  It  would 
need  vefy  much  stronger  language  than  secs.  198  and  197  contain 
to  warrant  the  accusation  of  stupidity  to  the  Parliament  which 
necessarily  follows  from  holding  those  sections  to  be  applicable 
to  this  case.  And,  if  there  were  any  doubt,  ought  the  adjudication 
to  be  of  guilt;  ought  the  Court  not  to  leave  it  to  Parliament  to 
make  its  meaning  plainer,  before  making  any  one  a criminal,  and 
subjecting  him  to  a year’s  imprisonment  in  the  central  prison? 

It  is  quite  clear  that,  under  sec.  204,  it  is  lawful  for  the  association 
to  let,  and  the  book-makers  to  use,  the  stalls  or  stands  for  the  purpose 
of  recording  bets,  and  it  may  be  that  they  were  actually  used  for 
that  purpose  only,  but  the  reserved  case  states  that  they  were  used 
for  betting,  though  it  would  appear  that  the  book-maker  does  not 
occupy  the  stall  himself,  but  makes  the  bets  without,  and  that  his 
clerk  or  assistant  makes  the  entries  within,  where  the  latter  sits,  being 
the  only  occupant.  As  I have  said  before,  if  the  English  cases  are 
binding  here,  and  if  they  make  the  conviction  in  question  valid, 
it  is  only  a question  of  the  modus  operandi;  and  that  which  is  really 
struck  at  in  this  prosecution — book-making — can,  by  a simple 
change  of  the  mode  of  operation,  be  made  unquestionably  lawful. 

On  the  ground,  therefore,  that  the  defendant  was  not  the  keeper 
of  a disorderly  house,  on  the  facts  related  in  the  reserved  case,  his 
conviction  was,  in  my  opinion,  wrong  and  ought  to  be  quashed. 

I find  nothing  to  the  contrary  in  any  of  the  cases  in  this  Province. 
In  Hanrahan’s  case,  3 O.L.R.  659,  the  accused  was  carrying  on  a 
business  analagous  to  that  of  a bucket  shop,  some  of  the  betting 
being  upon  races  in  a foreign  country;  he  was  carrying  it  on  in  a 
house,  of  which  he  was  found  to  be  the  keeper;  none  of  the  observa- 
tions contained  in  the  judgments  necessarily  conflict  with  the  views 
I have  expressed.  There  is  certainly  nothing  in  sec.  204  which,  by 
implication  or  otherwise,  permits  the  keeping  of  a common  betting 
house  on  a racecourse;  but  in  this  case  there  was  no  common 
betting  house  within  the  meaning  of  secs.  198  and  197 ; in  that  case, 
upon  evidence  sufficient  to  support  the  finding,  it  was  found  that 
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there  was.  So,  too,  it  is  quite  clear  that  the  exception  as  to  bets 
made  on  a racecourse  is  an  exception  to  sec.  204,  and  of  no  aid  to 
one  who  is  guilty  under  the  other  sections;  in  that  case  it  was 
proper  to  say  so ; in  this  case  it  is  proper  to  say  that  the  defendant 
has  no  need  of  any  exception,  until  his  case  is  brought  within  some 
rule.  In  Walsh  v.  Trebilcock  (1894),  23  S.C.R.  695,  I am  unable  to 
find  anything  bearing  upon  the  question.  In  Hendrie’s  case, 
11  O.L.R.  202,  t was  not  necessary  to  consider,  and  the  Court  did 
not  consider,  whether  or  not  there  had  been  an  infraction  of  the 
enactment,  but  considered  that,  if  there  had  been,  the  accused  was 
not  a party  to  it.  The  Chief  Justice  in  his  opening  remarks  cannot 
have  meant  to  say  more,  as  to  the  effect  of  sec.  204,  than  was 
said  in  Hanrahan’s  case.  Maclaren,  J.A.,  was  of  opinion  that  the 
association,  and  not  the  book-makers,  kept  the  enclosure  in  which 
the  book-makers  carried  on  their  business,  and  that  it  was  a common 
betting  house;  and  that  the  book-makers  would  each  be  liable 
under  sec.  198  (2),  as  a person  who  appeared  to  be  the  master,  or  to 
have  the  care,  of  the  disorderly  house.  If  the  enclosure  really  were 
a disorderly  house,  I would  be  inclined  to  agree  that  the  association 
opened  and  kept  it  for  the  purpose  of  betting  between  persons 
resorting  thereto  and  persons  using  it,  but  would  experience  great 
difficulty  in  finding  that  the  defendant  appeared,  or  acted,  as  owner, 
or  as  the  person  having  the  care  or  management  of  the  disorderly 
house;  on  the  contrary,  he  appeared  and  acted  as  one  of  many  who 
were  there  under  the  license  and  control  of  the  association,  and 
having  no  sort  of  care  or  management  of  the  enclosure;  he  was 
not  owner,  occupier,  or  keeper  of  anything  but  the  stall  or 
stand  to  which  he  was  assigned,  and,  unless  each  of  these  stalls 
or  stands  was  a disorderly  house,  he  would  not  be  guilty.  And 
in  the  Slratford  Turf  Association’s  case,  28  O.R.  579,  the  Court 
seems  to  have  been  of  opinion  that  sec.  204  made  betting  on  the 
racecourse  of  an  incorporated  association,  during  a race  meeting, 
legal;  if  that  be  so,  it  must  be  by  implication,  as  the  provisions 
refer  to  recording  bets  and  stake-holding  only,  and  so  is  helpful 
to  the  defendant. 
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Conviction  affirmed ; Garrow  and  Meredith,  JJ.A.,  dissenting. 

E.  B.  B. 
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[IN  CHAMBERS.] 

1906  In  Re  Baden  Machinery  Company,  Limited. 

Nov.  6. 

Costs — Company — Costs  of  Alleged  Contributories  Payable  Out  of  Assets — De- 
ficiency of — Costs  of  Petitioning  Creditors — Liquidator’s  Costs  and  Com- 
pensation— Priority — A batement. 

On  the  application  of  the  liquidator  of  a company  directed  to  be  wound  up, 
an  order  was  made  by  a local  Judge  directing  two  persons  to  be  placed  on 
the  list  of  contributories,  which  was  affirmed  by  a Judge  of  the  High  Court 
and  by  the  Court  of  Appeal,  but  was  reversed  by  the  Supreme  Court  of 
Canada  with  costs  to  be  paid  by  the  liquidator  as  well  of  that  court  as  of 
the  prior  appeals: — 

Held,  that  the  successful  appellants  were  entitled  to  their  costs  out  of  the 
assets  of  the  estate  in  priority  to  those  incurred  by  the  liquidator — the 
reasonableness  of  the  liquidator’s  claim  forming  no  element  in  the  matter — - 
but  subject  to  certain  costs  payable  by  the  liquidator  to  the  petitioning 
creditors,  and  to  such  costs  of  litigation  as  were  incurred  by  the 
liquidator  in  the  realization  of  certain  -assets,  as  well  as  a reasonable  sum 
as  compensation  for  his  care  and  trouble  in  such  realization,  payable  out 
of  the  assets  so  realized. 

This  was  an  application  by  Messrs.  Hood  & Snow  for  an 
order  that  the  liquidator  of  the  Baden  Machinery  Co.  pay  out  of 
the  assets  of  the  company  certain  costs  the  applicants  were 
adjudged  entitled  to  by  the  Supreme  Court  of  Canada. 

The  facts  appear  in  the  judgment. 

On  the  2nd  November,  1906,  the  motion  was  heard  before 
Mabee,  J.,  in  Chambers. 

W . E.  Middleton,  for  Messrs.  Hood  & Snow. 

J . E.  Jones,  for  Lewis  & Co.  and  the  Staebler  Estate. 

J.  C.  Haight,  for  the  liquidator. 

November  6.  Mabee,  J.: — The  winding-up  order  was  made 
upon  the  application  of  Messrs.  Lewis  & Co.,  creditors  of  the  com- 
pany, J.  R.  Eden  being  appointed  liquidator,  and  upon  his  applica- 
tion Messrs.  Hood  & Snow  were  placed  upon  the  list  of  contribu- 
tories; they  appealed  and  Mr.  Justice  Ferguson  sustained  the  order 
of  the  local  Judge,  and  he  in  turn,  upon  a further  appeal,  was 
upheld  by  the  Court  of  Appeal ; the  matter  was  then  carried  to  the 
Supreme  Court,  where  Messrs.  Hood  & Snow  were  successful  in 
their  contention,  and  an  order  was  made  striking  their  names  off 
the  list  of  contributories:  see  Hood  v.  Eden  (1905),  36  S.C.R.  476. 
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The  formal  order  of  the  Supreme  Court  made  the  following  dis- 
position of  the  costs:  “ And  this  court  did  further  order  and  adjudge 
that  the  said  respondent  the  liquidator  should  and  do  pay  to  the 
said  appellants  Messrs.  Hood  &'  Snow,  out  of  the  assets  of  the  said 
the  Baden  Machinery  Co.,  the  costs  incurred  by  the  said  appellants 
as  well  in  the  Court  of  Appeal  for  Ontario,  and  in  the  High  Court  of 
Justice,  as  in  this  court.” 

The  costs  of  the  appellants  were  taxed  in  the  Supreme  Court  at 
$852.69,  and  in  the  Court  of  Appeal  and  High  Court  at  $868.37, 
making  a total  of  $1,721.06,  which  the  liquidator  has  been  ordered 
to  pay  “out  of  the  assets”  of  the  Baden  Machinery  Co. 

The  affidavit  of  the  liquidator  shews  the  assets  of  the  company 
consist  of  $1,184.09  in  court  and  $600.00  to  his  credit  in  the  bank, 
and  “that  the  costs  of  the  winding-up  proceedings  and  of  the  liti- 
gation incident  thereto,  including  the  fees  payable  to  the  local 
Judge,  to  whom  the  matter  was  referred  and  before  whom  the 
proceedings  have  been  carried  on,  are  still  unpaid  . . . that 

I have  not  as  yet  received  any  remuneration  for  my  services  as 
liquidator.  ” 

The  affidavit  further  sets  forth  the  steps  taken  to  ascertain 
the  facts  connected  with  the  supposed  liability  of  Messrs.  Hood  & 
Snow  to  the  company  and  the  care  taken  by  the  liquidator. 

This  feature  of  the  case,  I think,  must  be  resolved  in  favour  of 
the  liquidator,  and  it  would  appear  that  he  was  entirely  justified 
in  the  attempts  made;  he  had  the  judgment  of  the  local  Judge,  in 
turn  affirmed  by  Mr.  Justice  Ferguson  and  by  the  Court  of  Appeal, 
as  well  as  the  views  of  two  Judges  in  the  Supreme  Court,  in  his- 
favour.  Out  of  eleven  Judges  before  whom  the  matter  came  eight 
were  of  opinion  that  the  contention  of  the  liquidator  was  right,  and 
that  Messrs.  Hood  & Snow  were  liable  as  contributories.  The 
liquidator  was  well  advised  in  the  course  he  took,  indeed  had  he 
omitted  to  present  to  the  court  the  evidence  in  his  hands  looking 
to  the  liability  of  Messrs.  Hood  & Snow  he  would  have  scarcely 
been  doing  his  duty. 

The  costs  of  Lewis  & Co.,  the  creditors  who  obtained  the  winding- 
up  order,  have  not  been  paid,  and  the  representatives  of  Mr.  J.  M. 
Staebler  have  an  order  against  the  liquidator  for  the  payment  of 
certain  costs. 
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Counsel  for  the  liquidator  contended  that  his  costs  and  com- 
pensation should  form  a first  charge  upon  the  estate  in  his  hands, 
while  counsel  for  Messrs.  Hood  & Snow,  Lewis  & Co.  and  the  Staebler 
estate  contended  that  the  funds  should  go  first  in  payment  of  the 
costs  of  Messrs.  Lewis  & Co.,  and  that  the  balance  of  the  fund 
should  be  divided  pro  rata  between  Messrs.  Hood  & Snow  and  the 
Staebler  Estate.  If  this  latter  contention  prevails  the  liquidator 
is  left  without  funds  to  pay  his  own  costs  of  the  liquidation  pro- 
ceedings, and  loses  his  compensation. 

The  affidavit  of  the  liquidator  shews  that  the  $600.00  in  his 
hands  was  recovered  by  him  in  consequence  of  certain  litigation 
with  other  alleged  contributories  of  the  company,  and  in  respect 
to  which  he  incurred  costs  that  have  not  been  paid,  and  that  he 
gave  personal  attention  to  settlements  made  connected  with  the 
recovery  of  this  $600.00. 

The  cases  seem  to  shew  that  upon  the  facts  stated  here  Messrs. 
Hood  & Snow,  Lewis  & Co.,  and  the  Staebler  Estate,  are  entitled 
to  be  paid  in  priority  to  the  liquidator,  and  that  the  reasonableness 
of  the  proceedings  of  the  liquidator  forms  no  element  in  the  matter; 
this  is  settled  by  In  re  Home  Investment  Society  (1880),  14  Ch.D.  167, 
and  In  re  Dominion  of  Canada  Plumbago  Co.  (1884),  27  Ch.  D.  33. 

This  principle,  however,  should  not  extend  to  that  part  of  the 
fund  that  was  realized  by  litigation  undertaken  by  the  liquidator 
and  the  costs  of  which  have  not  been  paid. 

In  In  re  Staffordshire  Gas  and  Coke  Co.,  [1893]  3 Ch.  523,  it  is 
said,  at  p.  527:  “It  seems  impossible  that  a claimant  . . . 

can  justly  insist  on  payment  out  of  assets  which  he  is  bound  to 
admit  have  been  properly  realized,  and  yet  have  the  costs  of 
realization  disallowed.  ” 

I think,  in  addition  to  the  realization  costs  connected  with  the 
$600.00,  the  liquidator  should  have  priority  for  a reasonable  sum 
as  his  compensation  for  the  care  taken  and  time  spent  upon  that 
branch  of  the  liquidation. 

The  matter  is  still  before  the  local  Judge,  and  he  may  fix  a proper 
sum  for  the  liquidator's  costs  connected  with  realizing  the  $600, 
including  therein  a sum  that  will  fairly  compensate  the  liquidator 
for  his  services  connected  with  that  matter  alone.  These  pro- 
ceedings were  all  taken  before  the  local  Judge,  and  he  is  in  a favour- 
able position  to  know  what  would  be  proper  to  allow  for  costs  and 
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compensation.  The  sum  so  allowed  may  be  retained  by  the  liqui- 
dator out  of  the  $600.00,  and  the  balance  must  be  paid  over  to  the 
applicants.  The  $1,184.09  in  court  must  also  be  paid  out  to  the 
applicants. 

Counsel  for  Messrs.  Hood  & Snow,  Lewis  & Co.  and  the  Staebler 
Estate  said  they  were  agreed  upon  the  division  of  the  moneys 
between  their  clients,  so  the  formal  order  may  be  settled  by  consent 
or  spoken  to  again. 

This  case  involves  much  hardship  upon  the  liquidator,  and  I 
make  no  order  as  to  the  costs  of  this  application. 
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Sovereen  Mitt,  Glove,  and  Robe  Co.  et  al.  v. 
Whit  side  et  al. 

Aug.  18. 
Nov.  12. 

Company — Directors — Filling  Vacancies  in  Board — Quorum — Special 
Meeting  of  Shareholders 

The  by-laws  of  a company,  incorporated  under  the  Ontario  Companies  Act, 
provided  that  there  should  be  seven  directors,  four  of  whom  should  be  a 
quorum.  Four  of  the  directors  ceased  to  be  qualified,  having  sold  and 
transferred  their  stock: — 

Held,  that  the  remaining  directors  had  not  the  power,  under  sec.  43  of  the 
Act,  to  fill  the  vacancies,  notwithstanding  that  by  sec.  40  the  board  might 
consist  of  only  three  members. 

Held,  also,  that  the  vacancies  could  only  be  properly  filled  by  a meeting  of 
the  shareholders  duly  called  for  that  purpose. 

Decision  of  MacMahon,  J.,  affirmed. 

This  was  a motion  by  the  plaintiffs  to  continue  an  interim 
injunction  granted  by  the  local  Judge  at  Woodstock.  The  action 
was  brought  by  the  Sovereen  Mitt,  Glove,  and  Robe  Company, 
Dent  Dalton,  J.  S.  Moore,  Rufus  Dalton,  R.  A.  Dalton,  and 
George  Lawson,  against  Wilbur  H.  Whitside,  James  A.  Lawson, 
Ezra  Crysler,  Emma  Ward,  Susan  Lawson,  Mary  Crysler,  and 
Mary  Whitside.  The  facts  are  stated  in  the  judgment. 

The  motion  was  heard  by  MacMahon,  J.,  in  the  Vacation 
Court,  on  the  16th  August,  1906. 

W.  A.  Dowler,  K.C.,  and  G.  Kappele,  for  the  plaintiffs. 

G.  H.  Kilmer  and  L.  F.  Stephens,  for  the  defendants. 

August  18.  MacMahon,  J.: — The  plaintiff  company  above 
named  was  incorporated  under  the  Ontario  Companies  Act. 

After  the  charter  was  obtained  by-laws  were  passed  which 
were  sanctioned  by  the  shareholders  in  January,  1904,  clause  11 
providing  that  “the  affairs  of  the  company  shall  be  managed 
by  aboard  of  seven  directors;”  and  clause  13,  that  “four  directors 
present  at  any  meeting  of  the  directors  shall  constitute  a quorum 
for  the  transaction  of  business.” 

Seven  directors  were  duly  elected  to  the  board  in  accordance 
with  the  terms  of  the  by-law. 

During  May,  1906,  three  of  the  directors — Jacob  Sovereen,  E.  S. 
Sovereen,  and  R.  F.  Bell — sold  their  shares  to  the  defendant 
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Wilbur  H.  Whitsi.de,  and  J.  H.  Cole,  another  director,  sold  his 
shares  to  the  defendant  Ezra  Crysler. 

The  transfers  of  said  shares  were  made  to  the  respective  pur- 
chasers thereof  on  or  before  the  13th  June,  1906,  and  the  re- 
spective transferors  of  the  said  shares  then  ceased  to  be  directors 
of  the  company. 

After  the  four  above  named  ceased  to  be  directors  of  the  com- 
pany, the  remaining  three  directors,  R.  Dalton,  D.  Dalton,  and  J.  B. 
Moore,  assuming  to  be  a quorum  for  that  purpose,  elected  Ezra 
Crysler,  James  A.  Lawson,  R.  A.  Dalton,  and  George  Lawson  direc- 
tors to  fill  the  vacancies  that  had  been  created  in  the  board. 

The  above  named  defendants  then  obtained  from  the  local 
Judge  at  Hamilton  an  order,  dated  the  3rd  July,  restraining 
R.  A.  Dalton  and  George  Lawson,  two  of  the  plaintiffs  herein,  from 
acting  as  directors  of  the  defendant  company  unless  duly  elected 
at  a properly  called  meeting  of  the  shareholders  of  the  company, 
and  Dent  Dalton,  J.  B.  Moore,  and  Rufus  Dalton,  other  three  of  the 
above  named  plaintiffs,  were  also  thereby  restrained  from  appoint- 
ing any  person  or  persons  on  the  board  of  directors  of  the  company, 
and  from  issuing  any  of  the  unissued  shares  of  stock  of  the 
company,  or  from  selling,  issuing,  or  dealing  with  the  same. 

This  injunction  was  on  the  12th  July  continued  by  Mr.  Justice 
Mabee  until  the  trial. 

The  defendants  W.  H.  Whitside,  James  A.  Lawson,  and  Ezra 
Crysler  (representing  not  less  than  one-tenth  of  the  subscribed 
capital  of  the  company)  had  on  the  15th  June  served  a re- 
quisition on  the  company  requiring  that  a special  general  meeting 
of  the  stockholders  be  called  within  twenty-one  days  for  the  purpose 
of  electing  four  directors  to  fill  the  vacancies  in  the  board  of  directors, 
and  also  for  considering — and,  if  thought  fit,  passing — the  following 
resolution:  “That  the  shares  of  the  company — other  than  those 
already  issued  and  allotted  to  subscribers  therefor — shall  be  issued 
only  when  and  as  directed  by  a majority  of  the  shareholders  at  a 
meeting  called  for  that  purpose  or  at  an  annual  meeting  of  the 
shareholders  of  the  company.  ” 

As  no  action  was  taken  on  this  requisition,  the  same  defendants, 
Whitside,  Lawson,  and  Crysler,  who  are  the  holders  of  more  than 
one-fourth  part  in  value  of  the  subscribed  stock  of  the  company, 
sent  to  each  of  the  stockholders  a notice  calling  a special  general 
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meeting  of  the  stockholders  to  be  held  at  Delhi  on  the  4th  August, 
1906,  the  purpose  of  the  meeting  being  as  stated  in  the  requisition 
above  referred  to. 

After  the  service  of  this  notice,  and  on  the  3rd  August,  the 
above  named  plaintiffs  obtained  from  the  local  Judge  at  Wood- 
stock  an  injunction  restraining  the  defendants  from  electing,  at 
the  meeting  of  the  shareholders  called  for  the  4th  August,  directors 
of  the  company  to  fill  the  alleged  vacancies,  and  from  passing  at 
said  meeting  a resolution  limiting  the  power  of  the  directors  to 
issue  and  allot  stock  in  the  company  of  the  character  described 
in  the  notice. 

What  was  urged  by  counsel  for  the  plaintiffs  was  that,  as  sec.  40 
of  the  Ontario  Companies  Act,  R.S.O.  1897,  ch.  191*,  provides 
that  the  affairs  of  a company  shall  be  managed  by  a 
board  of  not  less  than  three  directors,  and  as  that  number  of 
qualified  directors  remained,  they  were  competent  and  had  authority 
to  fill  the  four  vacancies  existing  in  the  board  after  the  four  who 
sold  their  stock  ceased  to  be  directors. 

What  is  meant  by  sec.  40  is  that  three  is  the  minimum  number 
of  directors  who  can,  by  a charter  granted  under  the  Act,  administer 
the  affairs  of  a company.  It  in  no  way  limits  the  right  of  the  com- 
pany under  sec.  45  to  pass  by-laws  to  increase  the  number  of 
directors;  and  under  sec.  47 f to  provide  what  number  of  directors 
shall  form  a quorum.  And  without  the  quorum  provided  by 
the  by-law  being  present,  the  board  is  incompetent  to  transact  the 
business  of  the  company. 

In  Newhaven  Local  Board  v.  Newhaven  School  Board  (1885), 
30  Ch.  D.  350,  the  Court  of  Appeal  held  that  the  filling  up  of  vac- 
ancies in  the  local  board  was  “ business  ” within  the  meaning  of 
38  & 39  Viet.  ch.  55,  sec.  155,  and  where  the  board  of  directors  had 
been  reduced  by  resignations  from  nine  to  two,  the  filling  by  the 

* 40.  The  affairs  of  the  company  shall  be  managed  by  a board  of  not 
less  than  three  directors  who  shall  be  elected  by  the  shareholders  in  general 
meeting  of  the  company  assembled  at  some  place  within  this  Province. 

f 47.  The  directors  may,  from  time  to  time,  make  by-laws  not  contrary 
to  law,  or  to  the  letters  patent  of  the  company,  or  to  this  Act,  to  regulate 
, . . (e)  the  time  at  which  and  place  where  the  general  meetings  of  the 

company  shall  beheld  ; the  calling  of  meetings,  regular  and  special,  of  the 
board  of  directors  , and  of  the  company  ; the  quorum  ; the  requirements  as 
to  proxies  ; and  the  proceedings  in  all  things  at  such  meetings  ; . . . 
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latter  of  vacancies  was  invalid.  And  in  Re  Cambrian  Peat,  etc.,  Co. 
(1875),  31  L.T.N.S.  773,  it  was  held  that  when  the  quorum  specified 
by  the  statute,  charter,  or  by-laws  is  not  present,  transactions  or 
resolutions  of  any  kind  are  entirely  invalid.  So  it  was  held  in  Toronto 
Brewing  and  Malting  Co.  v.  Blake  (1882),  2 O.R.  175,  that  where 
one  of  three  directors  disposed  of  his  stock  he  thereupon 
ceased  to  be  a director,  and  the  directorate  then  became  incom- 
petent to  manage  the  affairs  of  the  company.  See  also  Bottomley’ s 
Case  (1880),  16  Ch.D.  681;  Buckley’s  Companies  Acts,  7th  ed.,  p. 
542. 

As  the  three  remaining  directors  could  not  legally  fill  the  vac- 
ancies in  the  board,  the  only  manner  in  which  the  four  directors 
could  be  elected  for  that  purpose  w~as  by  calling  a special  general 
meeting  of  the  stockholders,  as  provided  by  sec.  52  of  the  Act.* 

This  was  the  course  sought  to  be  adopted  by  the  defendants 
W.  H.  Whitside,  James  Lawson,  and  Ezra  Crysler,  when  they  made 
the  requisition  which  was  served  on  the  15th  June. 

I take  it  that  was  the  view  entertained  by  Mr.  Justice  Mabee 
as  to  the  manner  in  which  the  stockholders  should  proceed  to  fill 
the  vacancies,  for  the  injunction  which  he  continued  to  the  trial 
enjoined  two  of  the  defendants,  R.  A.  Dalton  and  George  Lawson, 
from  acting  as  directors  “ unless  duly  elected  at  a properly  called 
meeting  of  the  shareholders  of  the  said  company.” 

The  notice  given  by  the  defendants  W.  H.  Whitside,  James  A. 
Lawson,  and  Ezra  Crysler,  calling  a meeting  of  the  shareholders 
to  elect  four  directors  to  fill  the  vacancies  on  the  board,  was  prop- 
erly given. 

The  other  subject  mentioned  in  the  notice  as  to  the  unissued 
stock  of  the  company,  even  if  a resolution  were  passed,  could  only 

* 52.  The  directors  may,  whenever  they  think  fit,  and  they  shall  upon 
a requisition  made  in  writing  by  the  holders  of  not  less  than  one-tenth  of  the 
subscribed  capital  stock  of  the  company,  convene  a special  general  meeting 
of  the  company. 

54.  Upon  the  receipt  of  such  requisition  the  directors  shall  forthwith 
proceed  to  convene  a special  general  meeting.  If  they  do  not  proceed  to 
cause  the  same  to  be  held  within  twenty-one  days  from  the  date  upon  which 
the  requisition  was  left  at  the  head  office  of  the  company,  the  requisitionists, 
or  any  other  shareholders  amounting  to  the  required  one-tenth  of  the  sub- 
scribed capital  stock  of  the  company,  may  themselves  convene  such  special 
general  meeting. 
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be  regarded  as  a recommendation  to  the  directors,  and  therefore 
innocuous. 

The  injunction  will  be  dissolved;  costs  in  the  cause  to  the  de- 
fendants. 


The  plaintiffs  appealed  from  the  order  dissolving  the  injunction, 
and  their  appeal  was  heard  by  a Divisional  Court  composed  of 
Mulock,  C.J.  Ex.D.,  Anglin  and  Clute,  JJ.,  on  the  12th  No- 
vember, 1906. 

J.  Bicknell,  K.C.,  for  the  plaintiffs.  The  three  remaining 
directors  have  the  right  to  fill  up  vacancies  in  the  board;  the 
shareholders  have  no  power.  The  matter  is  governed  by  secs. 
40-55  of  the  Ontario  Companies  Act,  R.S.O.  1897,  ch.  191.  By 
sec.  40,  “the  affairs  of  the  company  shall  be  managed  by  a board 
of  not  less  than  three  directors  who  shall  be  elected  by  the  share- 
holders in  general  meeting,”  etc.  See  Blake  v.  Toronto  Brewing 
and  Malting  Co .,  2 O.R.  175.  A by-law  of  the  company  fixes  the 
number  of  the  directors  at  seven,  and  makes  four  a quorum.  See 
Bottomley’s  Case , 16  Ch.D.  681,  688.  By  sec.  43  (3),  “vacancies 
occurring  in  the  board  of  directors  may,  unless  the  by-laws  other- 
wise direct,  be  filled  for  the  unexpired  remainder  of  the  term,  by 
the  board,  from  among  the  qualified  shareholders  of  the  company.” 
“Board”  in  that  enactment  must  mean  the  remaining  directors. 
The  power  of  directors  is  exclusive  if  they  have  the  power  at  all: 
Gashwiler  v.  Willis  (1867),  33  Cal.  11.  Shareholders  have  no  power 
to  interfere  with  directors.  The  Act  does  not  provide  for  filling 
vacancies  anywhere  except  in  sec.  43  (3);  the  only  means  is  ap- 
pointment by  the  “board,”  i.e.,  the  remaining  directors.  If  the 
board  as  fully  constituted  consisted  of  only  three  directors,  as  it 
might,  and  one  died,  the  two  remaining  would  be  the  “board” 
to  fill  the  vacancy,  though  they  could  do  nothing  else  perhaps.  No 
power  is  given  to  the  shareholders  to  fill  vacancies;  the  only  thing 
they  can  do  is  to  elect  a full  board.  Either  the  board  lapses  en- 
tirely or  the  three  directors  can  fill  it  up.  The  “board  ” in  sec. 
43  (3)  is  synonymous  with  “directors”  used  in  other  clauses. 
In  re  Scottish  Petroleum  Co.  (1883),  23  Ch.D.  413,  may  be  of  some 
assistance. 

G.  H.  Kilmer  and  L.  F.  Stephens , for  the  defendants.  The 
matter  is  concluded  by  the  judgment  of  Mabee,  J.,  in  the  former 
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action.  Section  40  governs  the  power  of  shareholders  to  elect. 
See  Bottomley’s  Case,  16  Ch.D.  at  p.  687.  To  fill  up  vacancies,  as 
to  do  other  business,  there  must  be  a quorum.  They  referred  also 
to  Palmer’s  Company  Precedents,  9th  ed.,  vol.  1,  p.  611;  and  to 
the  authorities  mentioned  by  MacMahon,  J. 

Bicknell,  in  reply,  cited  Julius  v.  Bishop  of  Oxford  (1880), 
5 App.  Cas.  214. 


D.C. 

1906 

SOVEREEN 
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Whitside. 


The  judgment  of  the  Court  was  delivered  later  in  the  same  day 
by  Mulock,  C.J.: — Having  regard  to  the  fact  that  by  the  by-law 
four  directors  are  required  to  constitute  a quorum,  we  are  of 
opinion  that  the  remaining  three  directors  had  no  power  to  fill  the 
vacancies  on  the  board.  There  being  no  quorum  of  directors  as 
fixed  by  the  company’s  by-law,  the  directors  remaining  in  office  were 
incapable  of  doing  any  business  except  that,  upon  requisition  of 
shareholders  under  sec.  53,  they  might  convene  a special  meeting 
under  sec.  54  for  the  purpose  of  filling  vacancies  in  the  directorate, 
which  they  themselves  could  not  fill.  The  necessity  of  the  case 
requires  that  the  shareholders — the  owners  of  the  company  and  its 
business — should  have  the  means,  by  electing  new  directors  to  replace 
'those  who  have  retired,  of  furnishing  themselves  with  a directorate, 
without  whom  the  business  of  the  company  would  be  paralyzed 
and  its  existence  possibly  imperilled.  If,  as  is  quite  possible, 
owing  to  causes  purely  providential  or  uncontrollable,  less  than 
a quorum  of  directors  should  remain  in  office,  and,  from  similar 
causes,  the  executive  officers  should  also  cease  to  hold  their 
positions,  the  undertaking  of  the  company  would  be  without  any 
management  or  control  whatever;  and,  unless  shareholders  possess 
the  power  of  reconstituting  the  directorate,  which  we  think  they 
have  in  circumstances  such  as  have  here  arisen,  their  pre- 
dicament would  be  so  serious  that  we  cannot  believe  that  the 
Legislature  intended  to  leave  them  in  such  a condition  of  ab- 
solute impotency.  The  very  necessity  of  the  situation,  therefore, 
required  that  the  shareholders  should  have  and  should  be  per- 
mitted to  exercise  the  power  of  filling  vacancies  in  the  director- 
ate, when,  because  of  thore  not  being  a quorum  of  directors  in 
office,  this  could  not  be  otherwise  done.  That  a special  meeting 
of  the  shareholders  should  be  called  for  this  purpose,  as  nearly 
as  possible  in  accordance  with  the  provisions  of  secs.  53  and  54 
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The  decision  of  Mabee,  J.,  in  the  previous  case  is  approved. 

The  appeal  was  dismissed  with  costs,  and  judgment  pronounced 
dismissing  the  action  with  costs,  counsel  agreeing  that  the  appeal 
should  be  turned  into  a motion  for  judgment. 

E.  B.  B. 

[DIVISIONAL  COURT.J 

D.C. 

1906 

Anderson  v.  Nobels  Explosive  Co. 

Oct.  22. 
Nov.  7. 
Nov.  23. 

Writ  of  Summons — Service  out  of  Jurisdiction — Rule  162  (e) — Tort 
Committed  within  Ontario. 

It  is  only  where  the  tort  for  which  the  plaintiff  brings  action  has  been  “com- 
mitted” within  Ontario,  that  Con.  Rule  162  (e)  entitles  him  to  ask  the 
Court  to  entertain  an  action  against  a non-resident  defendant  who  is  to  be 
served  with  process  abroad. 

An  order  permitting  service  upon  the  defendants  abroad  was  set  aside  where 
the  cause  of  action  alleged  against  the  defendants,  a company  engaged  in 
the  manufacture  of  explosives  in  Scotland,  was  that  they  were  negligent 
in  allowing  a fuse,  which  had  been  purchased  by  the  plaintiff’s  employers, 
and  which  injured  the  plaintiff  at  a place  in  Ontario,  to  be  manufactured 
and  sold  in  a defective  condition,  the  manner  in  which  the  fuse  reached 
the  plaintiff’s  employers  not  being  alleged  or  suggested.  The  manufacture 
and  sale  must  be  deemed  to  have  taken  place  in  Scotland,  and,  although 
the  invasion  of  the  plaintiff’s  right  of  personal  security  occurred  in  Ontario, 
the  tort  comprises  also  the  wrongful  act  or  omission  of  the  alleged  tort- 
feasor. 

Orders  of  the  Master  in  Chambers  and  of  Mabee,  J.,  affirmed. 

Motion  by  the  defendants,  an  incorporated  company  doing 
business  at  Glasgow,  Scotland,  to  set  aside  an  order  permitting 
service  upon  them  at  Glasgow  of  the  writ  of  summons  and  statement 
of  claim  in  this  action,  and  to  set  aside  the  writ  and  the  service 
effected  under  the  order  and  all  proceedings. 

The  facts  are  stated  in  the  judgment  of  the  Master  in  Chambers, 
by  whom  the  motion  was  heard  on  the  15th  October,  1906. 

W.  H.  Blake , K.C.,  for  the  defendants. 

T.  N.  Phelan,  for  the  plaintiff. 
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October  22.  The  Master  in  Chambers: — The  statement  of 
claim  alleges:  (1)  that  the  plaintiff  is  a labourer,  and  resides  at 

Byng  Inlet,  in  this  Province,  and  that  the  defendants  carry  on 
business  and  have  their  head  office  at  Glasgow,  in  Scotland  (2) 
that  the  plaintiff  in  February  last  was  employed  by  the  James  Bay 
Railway  Company  in  blasting  in  this. Province,  and  that  the  fuse 
used  was  manufactured  and  sold  by  the  defendants;  (3)  that  while 
so  engaged  there  was  a premature  explosion  of  dynamite,  through 
the  said  fuse  being  defective,  severely  injuring  the  plaintiff  and 
causing  him  to  lose  one  of  his  eyes;  (4)  that  the  defendants  were 
negligent  in  allowing  the  said  fuse  to  be  manufactured  and  sold  in  a 
defective  condition,  the  said  negligence  being  that  there  was  a 
space  left  in  the  fuse  in  which  there  was  no  powder,  and  conse- 
quently the  fuse,  which  was  timed  to  burn  a foot  a minute,  caused 
the  said  explosion  prematurely;  and  (5)  the  plaintiff  claims  $5,000 
damages. 

The  defendants  have  moved  to  set  aside  the  order  for  service 
on  them  at  Glasgow  and  the  service  and  all  proceedings  thereunder. 

It  was  admitted  that  if  the  order  can  be  sustained  it  must  be 
under  the  last  c’ause  of  Rule  162  (e),  which  allows  service  to  be 
made  on  a foreign  defendant  when  the  action  is  founded  on  a.  tort 
committed  within  this  Province. 

There  is  no  such  provision  in  the  corresponding  English  Rule, 
nor,  so  far  as  I am  aware,  is  there  any  similar  procedure  in  the 
United  States. 

The  question,  therefore,  to  be  decided  is  important  and  not 
free  from  difficulty.  Apparently  now  for  the  first  time  the  point 
arises  in  our  Courts.  Does  the  statement  of  claim  disclose  any 
tort  committed  by  the  defendants  in  Ontario? 

Mr.  Phelan,  with  much  ingenuity  and  vigour,  contended  that 
this  action  would  lie.  He  conceded  that  a tort  was  “the  infringe- 
ment of  some  absolute  right  to  which  another  is  entitled:”  Under- 
hill on  Torts,  2nd  Canadian  ed.,  p.  7;  Addison  on  Torts,  7th  Eng. 
ed.,  p.  1.  He  then  argued  that  such  a right  was  always  localized, 
whether  such  right  exists  in  respect  of  a man’s  property  or  of  his 
character,  and  that  in  respect  of  his  bodily  welfare  it  necessarily 
went  with  him,  and  so  wherever  he  was  injured  there  a tort  was 
committed,  if  such  injury  was  the  result  of  some  unlawful  act  of 
another.  And  in  this  case  he  submitted  that  the  plaintiff  having 
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been,  as  alleged,  seriously  injured  by  the  defective  fuse  of  the 
defendants’  manufacture,  there  had  been  a tort  committed  by  them 
within  Ontario  which  enabled  him  to  bring  this  action. 

He  supported  his  argument  by  the  case  of  Thomas  v.  Winchester 
(1852),  6 N.Y.  397,  cited  in  Pollock  on  Torts,  6th  ed.,  p.  487  (note 
r).  But  that  learned  author  admits  that  “this  case  has  been 
thought  in  England  to  go  too  far;”  adding  “but  it  is  hard  to  see 
in  what  respect  it  goes  farther  than  Dixon  v.  Bell  (1816),  5 M.  & S. 
198.”  And  the  learned  author  proceeds  to  say  (p.  488) : “Whether 
that  case  (i.e.,  Thomas  v.  Winchester)  was  well  decided  appears  to 
be  a perfectly  open  question  for  our  courts.  In  the  writer’s  opinion 
it  is  good  law,  and  ought  to  be  followed.” 

But  as  far  back  as  Langridge  v.  Levy  (1837),  2 M.  & W.  519 
(commonly  known  as  “the  gun  case,”)  the  Court  of  Exchequer 
seems  to  have  distinctly  refused  to  accede  to  any  such  doctrine 
as  this  (p.  530),  “that  wherever  a duty  is  imposed  on  a person  by 
contract  or  otherwise,  and  that  duty  is  violated,  any  one  who  is 
injured  by  the  violation  of  it  may  have  a remedy  against  the  wrong- 
doer; . . . and  we  should  pause  before  we  make  a precedent 

by  our  decision  which  would  be  an  authority  for  an  action  against 
the  vendors,  even  of  such  instruments  and  articles  as  are  dangerous 
in  themselves,  at  the  suit  of  any  person  (italics  in  the  original) 
whomsoever  into  whose  hands  they  might  happen  to  pass,  and  who 
should  be  injured  thereby.”  And  the  Exchequer  Chamber  affirmed 
the  decision,  on  the  ground  of  fraudulent  representation  resulting 
in  damage  contemplated  by  the  defendant  at  the  time  as  one  of  its 
results:  (1838),  4 M.  & W.  337. 

The  case  of  Francis  v.  Cockrell  (1870),  L.R.  5 Q.B.  184,  501, 
seems  opposed  to  the  plaintiff’s  right  to  recover  in  this  action.  It 
would  seem  to  indicate  that  the  plaintiff  can  only  attack  his  own 
employers,  and  that,  unless  he  can  succeed  against  them,  as  the 
plaintiff  did  in  the  case  last  cited,  he  is  without  remedy.  Without 
dwelling  on  any  of  the  other  cases  decided  since  Langridge  v.  Levyr 
it  may  be  sufficient  to  call  attention  to  the  decision  in  Earl  v. 
Lubbock,  [1905]  1 K.B.  253,  more  fully  reported  in  74  L.J.N.S. 
K.B.  121.  There  all  the  principal  cases  were  cited,  and  the  Court' 
of  Appeal  unanimously  affirmed  the  unanimous  decision  of  a Di- 
visional Court  dismissing  the  action. 
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This  seems  conclusive  against  the  plaintiff,  unless  it  can  be 
successfully  contended  that  the  fuse  in  question  comes  within  the 
proposition  enunciated  by  Cotton,  L.J.,  and  agreed  to  by  Bowen, 
L.J.,  in  Heaven  v.  Pender  (1883),  11  Q.B.D.  503,  at  p.  517,  “that 
any  one  who  . . . without  due  warning  supplies  to  others 

for  use  an  instrument  or  thing  which  to  his  knowledge,  from  its 
construction  or  otherwise,  is  in  such  a condition  as  to  cause  danger, 
not  necessarily  incident  to  the  use  of  such  an  instrument  or  thing, 
is  liable  for  injury  caused  to  others  by  reason  of  his  negligent  act.” 

I notice  that  in  Earl  v.  Lubbock,  supra,  Thomas  v.  Winchester 
was  cited  by  the  appellant.  No  reference,  however,  is  made  to  it 
in  the  judgment  of  the  Court,  which  was  given  on  the  authority  of 
W interbottom  v.  Wright  (1842),  10  M.  & W.  109,  62  R.R.  534,  on 
which  the  original  decision,  as  well  as  that  of  the  Divisional  Court, 
was  based.  It  would,  therefore,  appear  that,  so  far  as  our  Courts 
are  concerned,  Thomas  v.  Winchester  was  either  considered  to  have 
no  application,  or  else  is  not  to  be  followed.  However  weighty 
may  be  the  opinion  of  Sir  Frederick  Pollock  to  the  contrarjq  it 
cannot  prevail  until  it  has  been  confirmed  by  legislation  or  adopted 
by  some  tribunal  competent  to  overrule  the  English  Court  of  Appeal. 

There  is  no  doubt  that  the  statement  of  claim  alleges  an  injury 
suffered  by  the  plaintiff  in  Ontario.  But  before  this  can  sustain  an 
action  for  tort  committed  by  the  defendants  in  Ontario,  he  must 
shew  that  the  defendants  owed  him  as  a duty,  which  they  did  not 
fulfil,  to  send  out  only  perfect  fuses,  and  that  as  a result  of  this 
the  plaintiff  was  injured.  As  I understand  the  cases,  no  such  duty 
exists,  and  therefore  the  order  should  not  have  been  made,  and 
must  now  be  set  aside  and  the  action  dismissed,  and  with  costs 
if  the  defendants  think  it  worth  while  to  ask  for  them. 
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The  plaintiff  appealed  to  a Judge  in  Chambers,  and  his  appeal 
was  heard  by  Mabee,  J.,  on  the  2nd  November,  1906. 

The  same  counsel  appeared. 

November  7.  Mabee,  J.: — The  facts  set  forth  in  the  statement 
of  claim  appear  fully  in  the  judgment  of  the  learned  Master. 

Rule  162  provides  in  effect  that  service  out  of  Ontario  may  be 
allowed  in  an  action  founded  upon  a tort  committed  in  Ontario, 
and  the  question  is  whether  the  statement  of  claim  discloses  such 
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a cause  of  action.  If  the  contention  of  the  plaintiff  prevails,  the 
scope  of  the  Rule  will  be  greatly  widened.  No  case  is  reported 
where  the  Rule  has  been  applied  to  an  action  like  the  present, 
and,  doubtless,  foreign  manufacturers  will  be  greatly  startled  if 
the  practice  of  our  Courts  permits  what  the  plaintiff  is  contending 
for.  A similar  action  could  not  be  brought  in  England  or  Scotland 
against  a Canadian  manufacturer  upon  a like  state  of  facts  had  the 
position  of  matters  been  reversed — the  practice  there  would  not 
permit  it. 

Assuming  the  truth  of  the  facts  set  out  in  the  statement  of 
claim,  where  was  the  tort  “ committed”? 

Rourk  v.  Wiedenbach  (1901),  1 O.L.R.  581,  is  more  like  the 
present  case  than  any  other  I know  of.  Counsel  for  the  plaintiff 
sought  to  distinguish  it,  upon  the  ground  that,  if  the  bailee  of  the 
picture  knew  the  terms  upon  which  the  bailor  held  it,  the  wrong 
done  was  to  the  property  of  the  plaintiff,  which  was  at  that  time  in 
Quebec,  while  here  the  wrong  was  to  the  person  of  the  plaintiff. 

It  seems  to  me  that  the  mere  fact  of  the  plaintiff  receiving  his 
injury  in  Ontario  is  not  conclusive  that  the  wrong  of  the  defendants 
was  committed  here.  Their  tort  was  in  manufacturing  in  Scotland 
the  alleged  defective  fuse;  the  moment  it  left  their  hands  it  may  be 
said  a tort  was  committed;  the  final  stage,  the  explosion  and 
injury,  is  only  the  evidence  of  the  wrong,  or  defective  manufacture 
of  the  fuse  in  question. 

The  cases  cited  by  the  learned  Master  are  all  interesting,  but, 
after  all,  throw  little  light  upon  the  application  of  Rule  162  (e). 
I am  unable  to  bring  myself  to  believe  that  the  Rule  was  ever 
intended  to  apply  to  a case  like  the  present,  or  that  it  in  fact  does 
apply.  In  the  result  the  granting  of  this  application  would  be 
altogether  too  far-reaching. 

In  my  opinion,  the  learned  Master  properly  set  aside  the  order, 
and  the  appeal  is  dismissed  with  costs. 

The  plaintiff  again  appealed,  and  his  appeal  was  heard  by  a 
Divisional  Court  composed  of  Mulock,  C.J.  Ex.D.,  Anglin  and 
Clute,  JJ.,  on  the  16th  November,  1906. 

T.  N.  Phelan,  for  the  plaintiff.  The  definitions  of  a tort  are 
given  in  the  Master’s  opinion.  There  must  be  an  infringement  of  a 
right,  and  the  right  is  localized  according  to  its  nature.  The  right 
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of  personal  security  is  one  which  a man  carries  about  with  him, 
and  which  can  be  violated  only  at  the  place  where  he  is.  The  tort 
is  committed  where  that  right  is  infringed.  To  send  out  to  Ontario 
a defective  fuse  was  a breach  of  duty.  The  English  Rule  of  No- 
vember, 1893,  is  not  now  in  force;  it  was  repealed  in  January,  1894. 
De  Bernales  v.  Bennett  (1894),  10  Times  L.R.  419,  decided  under 
that  Rule  during  the  short  time  it  was  in  force,  is  not  exactly  in 
point,  but  in  that  case  the  malice  alleged  was  outside  the  jurisdic- 
tion. For  a case  of  contract,  see  Newcomb  v.  De  Roos  (1859), 2 
E.  & E.  271.  The  King  v.  Coombes  (1785),  1 Leach  C.C.  388,  is 
under  the  criminal  law,  but  very  like  a tort.  The  words  of  Rule 
162  (e),  “tort  committed  within  Ontario,”  must  be  given  a very 
wide  construction.  The  Rule  has,  so  to  speak,  an  extra-territorial 
effect,  but  that  should  not  narrow  its  application.  See  O’Donohoe 
v.  Wiley  (1878),  43  U.C.R.  350.  Rourk  v.  Wiedenbach,  1 O.L.R. 
581,  is  neither  for  nor  against  me,  but  is  consistent  with  my  argu- 
ment. Wherever  the  negligence  occurred,  there  is  a breach  of 
duty  by  the  defendants  and  a wrong  to  the  plaintiff  which  is  com- 
mitted within  Ontario.  I refer  to  Heaven  v.  Pendex,  11  Q.B.D.  503; 
Earl  v.  Lubbock,  [1905]  1 K.B.  253,  74  L.J.N.S.K.B.  121;  Pollock 
on  Torts,  7th  ed.,  p.  494;  Thomas  v.  Winchester,  6 N.Y.  397;  George 
v.  Skivington  (1869),  39  L.J.N.S.  Ex.  &;  Parry  v.  Smith  (1879), 
4 C.P.D.  325,  48  L.J.N.S.C.L.  731;  Dixon  v.  Bell,  5 M.  & S.  198. 

W.  H.  Blake,  K.C.,  for  the  defendants.  The  definition  of 
“tort”  in  Addison  on  Torts,  7th  ed.,  p.  1,  shews  that  every  tort 
has  two  components.  The  argument  of  the  plaintiff  is  that  the 
injury  or  damage  determines  the  place  of  action,  not  the  doing  of 
the  act.  Rourk  v.  Wiedenbach,  1 O.L.R.  581,  is  strongly  in  the 
defendants’  favour.  “Committed”  connotes  voluntary  action, 
and  not  the  remote  result  of  voluntary  action.  The  whole  thing 
done  amiss  was  done  in  Scotland.  Intention  has  no  controlling 
effect.  The  defendants  might  intend  the  goods  to  go  to  Canada, 
and  they  might  go  elsewhere.  A fuse  is  not  a dangerous  instru- 
ment. No  case  has  gone  so  far  as  Heaven  v.  Pender,  11  Q.B.D.  503, 
and  its  doctrine  should  not  be  extended.  See  Earl  v.  Lubbock, 
[1905]  1 K.B.  at  p.  257;  W interbottom  v.  Wright,  10  M.  & W.  109; 
Langridge  v.  Levy,  2 M.  & W.  519;  Caledonian  R.W.  Co.  v.  Mul- 
holland,  [1898]  A.C.  216.  No  duty  is  owing  by  the  defendants  to 
any  individual  into  whose  hands  the  defective  article  may  come, 
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it  not  being  inherently  dangerous,  and  there  being  no  contractual 
nexus. 

Phelan,  in  reply.  It  is  not  necessary  that  the  article  should 
be  inherently  dangerous;  it  is  sufficient  if  there  is  potential  extra- 
ordinary danger. 

November  23.  The  judgment  of  the  Court  was  delivered  by 
Anglin,  J.: — The  facts  are  fully  set  forth  in  the  judgment  of  the 
Master  in  Chambers,  affirmed  by  my  brother  Mabee. 

Notwithstanding  the  brilliant  and  ingenious  argument  pre- 
sented by  counsel  for  the  appellant,  it  seems  clear  that  service  of  the 
writ  of  summons  in  this  action  out  of  the  jurisdiction  should  not  be 
permitted.  It  is  only  where  the  tort  for  which  the  plaintiff  brings 
action  has  been  “ committed”  within  Ontario  that  Rule  162  ( e ) 
entitles  him  to  ask  the  Court  to  entertain  an  action  against  a non- 
resident defendant  who  is  to  be  served  with  process  abroad. 

Assuming  that  the  plaintiff  has  a cause  of  action  against  these 
defendants — a question  with  which  it  is  unnecessary  to  deal,  but 
which  it  is  by  no  means  clear  should  be  determined  in  the  plaintiff’s 
favour:  W interbottom  v.  Wright,  10  M.  & W.  109;  Earl  v.  Lubbock, 
[1905]  1 K.B.  253;  Collis  v.  Selden  (1868),  L.R.  3 C.P.  495;  but  see 
Parry  v.  Smith,  4 C.P.D.  325;  Elliott  v.  Hall  (1885),  15  Q.B.D.  315; 
F arrant  v.  Barnes  (1862),  11  C.B.N.S.  553—1  find  myself  quite 
unable  to  follow  Mr.  Phelan’s  argument  that  the  tort  which  gave 
rise  to  that  cause  of  action  was  “ committed”  within  Ontario. 
The  charge  preferred  against  the  defendants  is  that  they  were 
“negligent  in  allowing  the  fuse  (which  injured  the  plaintiff)  to  be 
manufactured  and  sold  in  a defective  condition.”  How  this  fuse 
reached  the  employers  of  the  plaintiff  is  not  alleged  or  suggested. 
The  manufacture  and  the  sale  by  the  defendants,  negligence  in 
both  of  which  the  plaintiff  alleges  as  the  tort  or  wrong  committed 
by  the  defendants,  must,  in  the  absence  of  any  contrary  allegation, 
be  deemed  to  have  taken  place  in  Scotland,  where  the  defendants 
carry  on  business.  If  these  alleged  negligent  acts  constitute  the 
wrong  done  by  the  defendants,  though  a result  of  that  wrong — 
perhaps  a more  or  less  direct  result — may  have  been  injury  sus- 
tained by  the  plaintiff  in  this  Province,  it  seems  to  me  impossible 
to  maintain  that  such  wrong  or  tort  was  committed  in  Ontario  or 
elsewhere  than  in  Scotland.  It  is  true  that  the  invasion  of  the 
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plaintiff’s  right  of  personal  security  occurred  in  this  Province, 
but  a wrong  or  tort  comprises  also  the  wrongful  act  or  omission 
of  the  alleged  tort-feasor.  Before  it  can  be  said  that  a tort  has 
been  committed  in  Ontario,  within  the  meaning  of  Rule  162  (e), 
it  must  be  established,  I think,  that  the  wrongful  act  or  omission 
of  the  tort-feasor  which  caused  the  injury  to  the  plaintiff,  took 
place  in  this  Province.  That  is  not,  and  could  not  well  be,  alleged 
by  the  present  plaintiff,  and,  if  it  were,  the  Court,  in  the  exercise  of 
the  discretion  which  it  certainly  possesses  in  regard  to  the  applica- 
tion of  the  provisions  of  Rule  162  (e),  should,  in  such  a case  as  that 
now  before  us,  decline  to  permit  service  out  of  the  jurisdiction. 

The  appeal  fails  and  must  be  dismissed  with  costs. 

E.  B.  B. 
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Cases  reported  in  the  Ontario  Law  Reports  decided  on  appeal 
to  the  Judicial  Committee  of  the  Privy  Council  and  to  the  Supreme 
Court  of  Canada  since  the  publication  of  Volume  11,  Ontario  Law 
Reports. 

Canada  Carriage  Co.  v.  Lea,  11  O.L.R.  171,  appeal  against 
the  judgment  in  favour  of  A.  C.  Lea  dismissed,  37  S.C.R.  672. 

City  of  Toronto  v.  Toronto  Railway  Company,  7 O.L.R. 
78.  Judgment  of  the  Divisional  Court,  and  of  the  Court  of  Appeal 
(9  February,  1905),  not  reported,  affirmed  by  the  Judicial  Committee 
of  the  Privy  Council,  [1906]  A.C.  117. 

Gilhula,  Re,  Cain,  Re,  10  O.L.R.  469.  Judgment  of  Anglin,  J. 
reversed  by  the  Judicial  Committee  of  the  Privy  Council,  sub  nom. 
Attorney-General  for  Canada  v.  Cain;  ibid.  v.  Gilhula, 
[1906]  A.C.  542. 

Sutherland  v.  Ames,  11  O.L.R.  417,  appeal  sub  nom.  Suther- 
land v.  Securities  Holding  Co.  dismissed,  37  S.C.R.  694. 

Tattersall  v.  People’s  Life  Insurance  Co..  11  O.L.R.  326, 
appeal  dismissed,  37  S.C.R.  690. 

Wallace  v.  Temiscaming  and  Northern  Ontario  Railway 
Commission,  12  O.L.R.  126,  appeal  dismissed,  37  S.C.R.  696. 
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ACCIDENT. 

Notice  of.] — See  Municipal  Cor- 
porations, 8. 

See  Damages,  1,  2 — Municipal 
Corporations,  i,  8 — Negli- 
gence. 

ACTION. 

Delay  in  Bringing.] — See  Im- 
provements. 

Dismissal  of.] — See  Insur- 
ance, 4. 

Frivolous  or  Vexatious.] — See 
Pleading. 

Limitation  of.] — See  Limita- 
tion of  Actions. 

Multiplicity.] — See  Practice,  3. 

See  Highways. 


AGENT. 

See  Principal  and  Agent. 

ALIMONY. 

See  Dower. 

AMENDMENT. 

See  Pleading. 

ANIMALS. 

Escape  of  Bees — Injury  to  Neigh- 
bour — Negligence  — Scienter  — 
Danger  from  Number  and  Situation 
of  Bees — Findings  of  Jury.] — The 
defendant  placed  a large  number 
of  hives  of  bees  upon  his  own  land 
within  100  feet  of  the  plaintiff's 
land.  While  the  plaintiff  was  at 
work  with  two  horses  upon  his 
own  land  the  bees  attacked  and 
stung  the  horses  so  that  they  died, 
and  also  stung  and  injured  the 
plaintiff.  In  an  action  to  recover 


damages  for  his  loss  and  injury, 
the  jury  found,  inter  alia,  that  the 
bees  were  in  ordinary  flight  at  the 
time  of  the  occurrence;  that  they 
were  the  defendant’s  bees;  and 
that  the  defendant  had  reasonable 
grounds  for  believing  that  his  bees 
were,  by  reason  of  the  situation  of 
his  hives,  or  their  numbers,  danger- 
ous to  persons  or  horses  upon  the 
highway  or  elsewhere  than  on 
the  defendant’s  premises: — 

Held,  that  the  doctrine  of 
scienter,  or  notice  of  mischievous 
propensities  of  the  bees,  had  no 
application,  nor  could  the  absence 
of  negligence,  other  than  as  found 
by  the  jury,  relieve  the  defendant; 
it  was  his  right  to  have  on  his 
premises  a reasonable  number  of 
bees,  or  bees  so  placed  as  not  un- 
fairly to  interfere  with  the  rights 
of  his  neighbour,  but  if  the  num- 
ber was  unreasonable,  or  if  they 
were  so  placed  as  to  interfere  with 
his  neighbour  in  the  fair  enjoy- 
ment of  his  rights,  then  what 
would  otherwise  have  been  lawful 
became  an  unlawful  act ; the  find- 
ing of  the  jury  meant  that  the 
bees,  because  of  their  number  and 
situation,  were  dangerous  to  the 
plaintiff;  and  the  defendant  was 
liable  for  the  injury  flowing  direct- 
ly from  his  unlawful  act. 

Judgment  of  Magee,  J., 
affirmed.  Lucas  v.  Pettit,  448. 

Killed  on  Railway  Track.] — 
See  Railways,  6,  8. 


APPEAL. 

Application  for  leave— Special 
Grounds.] — See  Practice,  4. 
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ARBITRATION  AND  AWARD. 

See  Landlord  and  Tenant — 
Municipal  Corporations,  5 — 
Railways,  4 — Water  and 
Watercourses,  2. 

ARCHITECT. 

Certificate  of — Necessity  for.] — 
See  Mechanics’  Lien. 

See  Negligence. 


ASSESSMENT  AND  TAXES. 

1.  Income  Assessment  — Divi- 
dends on  Shares  in  Ottawa  Electric 
Railway  Company  — Agreements 
between  Company  and  City  Cor- 
poration — Exemptions  — Assess- 
ment Act , 1904 — Business  Assess- 
ment.]— By  an  agreement  dated 
the  28th  June,  1893,  between  the 
corporation  of  the  city  of  Ottawa 
and  the  two  companies  which  were 
amalgamated  under  the  name  of 
the  Ottawa  Electric  Railway  Com- 
pany, by  statutes  which  confirmed 
the  agreement,  it  was  provided, 
inter  alia , that  “the  corporation 
shall  grant  to  the  said  companies 
exemption  from  taxation  and  all 
other  municipal  rates  . . on 

the  income  of  the  companies 
earned  from  the  working  of  the 
said  railway”: — 

Held,  that  the  plaintiff’s  income 
from  dividends  upon  shares  of  the 
capital  stock  of  the  Ottawa  Elec- 
tric Railway  Company  was  not,  by 
reason  of  the  agreement  in  part 
above  recited,  nor  by  reason  of  an 
earlier  agreement,  exempt  from 
municipal  taxation. 

Held,  also,  that  the  Ottawa 
Electric  Railway  Company  is  not 
a company  which  would,  but  for 
the  agreements  mentioned,  be 
liable  to  be  assessed  for  income 
under  the  provisions  of  the  Assess- 
ment Act,  1904;  and  therefore 
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sec.  5,  sub-sec.  17,  does  not  apply 
to  exempt  dividends  or  income 
from  the  stock. 

The  Assessment  Act  does  not 
confer  upon  the  shareholders  of  a 
company  which  is  not  liable  to 
income  assessment,  but  is  liable  to 
business  assessment,  an  exemp- 
tion from  assessment  upon  their 
dividends  from  stock  in  the  com- 
pany, except  as  contained  in 
sec.  10,  sub-sec.  7. 

Judgment  of  Teetzel,  J., 
affirmed.  Goodwin  v.  City  of  Ot- 
tawa, 236. 

2.  Social  Club — “ Business  Tax  ” 
— 4 Edw.  VII.  ch.  23,  sec.  10  (e) 
(0.).] — A club  incorporated  for 
social  purposes  only — the  mem- 
bers having  no  proprietary  in- 
terest, and  in  which  meals  and 
liquors  are  furnished  to  members 
and  their  guests — occupying  land, 
is  liable  to  assessment  for  a “busi- 
ness tax”  under  the  Assessment 
Act,  4 Edw.  VII.  ch.  23,  sec.  10 
(e),  in  addition  to  the  assessment 
of  the  club  premises,  although 
having  no  shareholders  and  paying 
no  dividends,  and  depending  for 
its  revenue  mainly  on  the  entrance 
fees  and  subscriptions  of  mem- 
bers. Rideau  Club  v.  City  of 
Ottawa,  275. 

3.  Assessor,  Powers  of — Court  of 
Revision  and  Appellate  Tribunals, 
J urisdiction  of — V aluation — Busi- 
ness or  Income  Tax — Assessment 
Act,  4 Edw.  VII.  ch.  23,  secs.  42-3.] 
— The  jurisdiction  of  the  Court  of 
Revision  and  the  courts  exercising 
appellate  jurisdiction  therefrom,  is 
confined  to  the  question  of  valua- 
tion, namely,  whether  or  not  the 
assessment  is  too  high  or  too  low. 
Whether  the  property  is  assess- 
able or  not  is  for  the  assessor  alone 
to  determine,  from  which  there  is 
no  appeal. 
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Toronto  R.W.  Co.  v.  City  of 
Toronto,  [1905]  A.  C.  809,  followed. 

There  is,  therefore,  no  jurisdic- 
tion in  the  appellate  courts  to 
determine  whether  or  not  a busi- 
ness or  income  tax  should  be  im- 
posed. 

A bridge  over  the  Niagara  river 
between  this  Province  and  the 
United  States  was  built  by  a 
bridge  company  for  the  passage 
over  it  of  trains  having  connecting 
lines  on  either  side  of  the  river: — 

Held,  that  the  rule  of  valuation 
to  be  applied  is  that  provided  by 
sec.  43,  sub-sec.  2 (a),  of  the 
Assessment  Act,  4 Edw.  VII. 
ch.  23  (O.),  namely,  that  part  of 
the  structure  within  the  Province 
is  to  be  valued  as  an  integral  part 
of  the  whole,  and  at  its  cash  value 
as  the  same  would  be  appraised 
upon  a sale  to  another  company 
possessing  similar  powers,  rights 
and  franchises,  and  subject  to 
similar  conditions  and  burdens, 
and  incorporating  the  provisions 
and  basis  of  the  Assessment  Act, 
set  forth  in  sec.  42,  sub-sec.  2.  In 
re  Assessment  International  Bridge 
Co.  v.  Village  of  Bridgeburg,  314. 

Exemptions .] — See  Practice, 
4 — Statutes. 


ATTORNEY-GENERAL. 

See  Highways. 


BALLOT  PAPERS. 

See  Municipal  Corporations, 

10. 

BANKRUPTCY  AND 
INSOLVENCY. 

1.  Preferential  Transfer  of 
Cheque — Deposit  with  Private 
Banker — Application  by  Banker 
upon  Overdue  Note — Absence  of 
Pre-arrangement  and  of  Intent  to 


Prefer .] — On  the  5th  September, 
1904,  a merchant,  being  then  in- 
solvent, sold  his  stock-in-trade  at 
50  cents  on  the  dollar,  and  re- 
ceived in  payment  the  purchaser’s 
cheque  on  the  defendants’  private 
bank  for  $1,172.27,  payable  to  his 
own  order,  which  he  took  to  that 
bank,  where  he  had  an  account, 
and  deposited  it  to  his  own  credit. 
The  defendants  knew  that  the  sale 
was  about  to  be  made,  and  had 
lent  the  purchaser  the  money  to 
make  the  purchase,  and  knew  that 
the  money  was  to  be  deposited  in 
their  bank  by  the  insolvent,  and, 
in  anticipation  of  this,  had  charged 
up  against  the  insolvent’s  account 
(without  the  latter’s  knowledge) 
an  overdue  note  for  $1,000  and 
$40  interest  thereon.  The  deposit 
of  the  purchaser’s  cheque  with  the 
defendants  was  attacked  by  this 
action  (brought  within  60  days 
thereafter)  as  a preferential  trans- 
fer of  a bill  or  security  to  a credi- 
tor, within  R.S.O.  1897,  ch.  147, 
sec.  2: — 

Held,  Street,  J.,  dissenting, 
that,  there  being  no  evidence  of 
any  pre-arrangement  nor  of  any 
intent  to  prefer,  the  transaction 
was  not  within  the  scope  of  the 
Act. 

Judgment  of  Falconbridge, 
C.J.K.B.,  affirmed.  Robinson  et 
al.  v.  McGillivray  et  al.,  91. 

2.  Preference — Statutory  Pre- 

sumption— Rebuttal  — Transaction 
before  1897  — Circumstances  Re- 
butting Intent  to  Prefer — Registry 
Laws — Assignment  for  Creditors — 
Mortgage — Priorities.] — At  the  re- 
vision of  the  Ontario  statutes  in 
1897,  the  words  “ primd  facie ” 
were  inserted  after  the  word  “pre- 
sumed,” where  it  occurs  in  sub- 
secs. 3 and  4 of  sec.  2 of  ch.  147, 
and  the  doubt  whether  the  pre- 
sumption was  rebuttable  was 
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thereby  set  at  rest;  but  even 
under  the  language  of  sub-sec. 
2 (6)  of  sec.  2 of  the  Act  of  1887, 
i.e.,  without  the  words  “ prima 
facie,”  the  presumption  was  re- 
buttable; and  in  the  case  of  a 
mortgage  of  land  to  secure  a debt, 
made  on  the  15th  October,  1896, 
to  the  defendants,  followed  on  the 
21st  October,  1896,  by  an  assign- 
ment by  the  mortgagor  to  the 
plaintiff  for  the  benefit  of  credi- 
tors, the  defendants  were  entitled 
to  shew  that  there  was  no  intent 
to  prefer. 

Lawson  v.  McGeoch  (1893),  20 
A.R.  464,  followed. 

Held,  also,  upon  the  evidence, 
that  the  presumption  of  intent  to 
prefer  was  rebutted. 

Held,  also,  that  the  plaintiff,  as 
assignee  for  the  benefit  of  credi 
tors,  occupied  no  higher  position 
than  his  assignor,  and  could  not  be 
regarded  as  a subsequent  pur- 
chaser for  valuable  consideration, 
within  the  meaning  of  the  Registry 
Act,  so  as  to  avail  himself  of  its 
provisions  with  regard  to  the  regis- 
tration of  the  assignment  before 
the  mortgage.  Craig  v.  McKay 
et  al.,  121. 


BANKS  AND  BANKING. 

See  Bankruptcy  and  Insol- 
vency, 1.  — Principal  and 
Agent — Warehouse  Receipts. 

BEES. 

Escape  of — Negligence.] — See 
Animals. 


BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

See  Bankruptcy  and  Insolv- 
ency, 1 — Limitation  of  Actions 
— Principal  and  Agent — Ware- 
house Receipts. 


BILLS  OF  SALE  AND  CHATTEL 
MORTGAGES. 

See  Will,  1. 


BRIBERY. 

See  Intoxicating  Liquors. 

BRIDGE. 

See  Municipal  Corpora- 
tions, 3. 

BROKER. 

Purchase  of  Shares  on  Margin — 
Hypothecation  by  Broker — Con- 
version— Bought  Note — Account — 
Interest — Commission .] — The  judg- 
ment of  the  majority  of  a Divi- 
sional Court,  10  O.L.R.  159,  was 
affirmed  on  appeal.  A.  E.  Ames 
& Co.  v.  Conmee,  435. 


BUILDING  CONTRACT. 

See  Negligence,  1. 

BUSINESS  ASSESSMENT. 

See  Assessment  and  Taxes, 
2,3. 

BY-LAW. 

Mistake  in  Publication.] — See 
Municipal  Corporations,  4. 

Licensing  Hawkers  and  Pedlers.] 
— See  Municipal  Corpora- 

tions, 7. 

See  Company,  1 — Municipal 
Corporations,  6,  9,  10 — Public 
Schools. 


CARRIERS. 

1.  Non-delivery  and  Conversion 
of  Goods — Termination  of  Tran- 
situs — Conditional  Refusal  of  Con- 
signee to  Accept — Place  of  Refusal 
— Setting  aside  Findings  of  Jury — 
Dispensing  with  New  Trial — Con. 
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Rule  615 — Judgment.] — Trees  con- 
signed by  the  plaintiffs  to  one  C.  at 
Aylmer,  Quebec,  were  delivered 
by  a railway  company,  by  mis- 
take, at 'Aylmer,  Ontario.  The 
defendants,  pursuant  to  a message 
received  from  the  railway  com- 
pany, “Ship  by  express  C.’s  trees 
to  Aylmer,  Quebec,”  carried  the 
trees  as  far  as  Ottawa,  and  were 
about  to  send  them  on  by  waggon 
to  Aylmer,  Quebec,  when  C.,  who 
was  the  only  person  known  in  the 
transaction  by  the  defendants,  ap- 
peared at  Ottawa  and  said  to  the 
defendants’  agent  that  he  would 
not  accept  the  trees  until  he  saw 
one  F.  There  were  no  further 
communications  between  the  de- 
fendants and  C.  The  defendants 
held  the  goods  and  sought  out  the 
consignors  and  notified  them  of 
C.’s  refusal: — 

Held,  in  an  action  by  the  con- 
signors for  damages  for  non- 
delivery and  conversion  of  the 
trees,  that  the  defendants’  con- 
tract was  not  one  to  deliver  the 
goods  to  C.  at  Aylmer  and  not 
elsewhere,  and  his  refusal  to  accept 
even  if  not  absolute,  was  such  as 
dispensed  with  any  further  action 
on  the  part  of  the  defendants  till 
they  had  a message  from  C.  that 
he  was  ready  and  willing  to  re- 
ceive; and  this  never  having 
come,  the  defendants  acted  reason- 
ably in  holding  the  goods  and 
notifying  the  consignors,  and  were 
not  liable  for  the  loss. 

The  findings  of  the  jury  not 
having  supplied  material  for  a 
final  disposition  of  the  case,  the 
Court,  acting  under  Con.  Rule  615, 
instead  of  directing  a new  trial, 
set  aside  the  findings,  and  gave 
judgment  on  the  whole  case  for 
the  defendants,  deeming  that  if 
proper  questions  had  been  put  to 
the  jury,  they  would  have  been 
answered  in  only  one  way. 


Judgment  of  the  County  Court 
of  Wentworth  reversed.  Smith  et 
al.  v.  Canadian  Express  Co.,  84. 

2.  Contract  to  Carry  Passenger 
to  United  States — Act  of  Congress 
Requiring  Payment  of  Poll  Tax — 
Liability  of  Carrier — Right  to  Col- 
lect from  Passenger — Unlawful  De- 
tention— Breach  of  Contract .] — The 
defendants  sold  the  plaintiff  a 
ticket  from  Toronto  to  Buffalo, 
U.S.,  and  return,  by  the  terms  of 
which  he  was  entitled  to  travel  by 
the  defendants’  line  of  steamers 
from  Toronto  to  Lewiston,  U.S., 
and  thence  to  Buffalo  by  rail,  and 
to  return  within  five  days  over  the 
same  route.  The  plaintiff  em- 
barked on  one  of  the  defendants’ 
steamers,  but  before  reaching 
Lewiston  he  was  told  by  an  officer 
of  the  United  States  government 
that  he  was  liable  on  entering  the 
United  States  to  pay  a head  tax 
of  $2,  and  was  directed  to  pay  it 
to  the  purser  of  the  boat,  and  at 
the  same  time  told  that  he  would 
be  entitled  to  a refund  if  he  re- 
turned to  Canada  within  48  hours. 
He  offered  $2  to  the  purser,  asking 
for  a receipt;  the  purser  refused 
to  give  a receipt;  the  plaintiff  did 
not  pay  the  $2,  and  on  attempting 
to  leave  the  boat  at  Lewiston  he 
was  stopped  by  the  purser,  who 
asked  to  see  his  ticket,  and  upon 
getting  it  retained  it,  and  he  was 
taken  back  to  Toronto.  The 
purser  was  acting  under  instruc- 
tions from  the  defendants.  An 
Act  of  the  United  States  Congress 
provides  that  a duty  of  $2  shall  be 
levied  on  every  passenger  not  a 
citizen  of  the  United  States  or  of 
the  Dominion  of  Canada,  etc., 
who  shall  come  by  vessel  from  any 
foreign  port  to  any  port  within 
the  United  States,  and  that  the 
duty  shall  be  paid  by  the  owner  of 
the  vessel : — 
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Held,  that  if  the  plaintiff  were 
within  the  class  of  persons  covered 
by  the  Act,  the  defendants,  and 
not  he,  were  liable  to  pay  the  $2, 
and  the  purser  had  no  right  to 
demand  it  from  the  plaintiff,  and 
make  its  payment  a condition  of 
his  being  allowed  to  land,  nor  had 
he  any  right  to  retain  possession 
of  the  plaintiff's  ticket,  and  by  so 
doing  broke  the  defendants'  con- 
tract to  carry  the  plaintiff  to 
Lewiston.  The  defendants  might 
by  a few  words  printed  upon  their 
ticket,  have  made  their  contract 
with  the  plaintiff  subject  to  this 
payment,  if  the  plaintiff  fell  within 
the  Act,  but,  in  the  absence  of 
such  a provision,  the  defendants 
were  alone  liable.  Jones  v. 
Niagara  Navigation  Co.,  481. 


CASES. 

Armstrong  and  Township  of 
Toronto,  17  O.R.  766,  distin- 
guished.]— See  Municipal  Cor- 
porations, 4. 

Attorney-General  of  Canada  v. 
City  of  Toronto,  23  S.  C.  R.  514, 
followed.] — See  Municipal  Cor- 
porations, 1. 

Bradbury  v.  Hotten,  L.R.  8 
Ex.  1,  followed.] — See  Copyright. 

Chandler  v.  Gibson,  2 O.L.R. 
442,  followed.] — See  Will,  6. 

Collen  v.  Wright,  8 E.  & B.  647, 
followed.]  — See  Principal  and 
Agent. 

Dand  v.Kingscote,  6 M.&W.  174, 
distinguished.] — See  Railways,  7. 

Daniel  v.  Metropolitan  R.W.  Co., 
L.P.  3 C.P.  216,  affirmed,  L.R.  5 
H.L.  45,  followed.] — See  Negli- 
gence, 2. 

Grant  v.  Fuller,  33  S.C.R.  34, 
followed.] — See  Will,  6. 
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Halsted  v.  Bank  of  Hamilton, 
27  O.R.  435,  24  A.R.  152,  28 
S.C.R.  235,  distinguished.] — See 
Warehouse  Receipts. 

Henkel  v.  Pape,  L.R.  6 Ex.  7, 
followed.] — See  Contract,  3. 

Jefferys  v.  Boosey,  4 H.  L.C.  815, 
discussed.] — See  Copyright. 

Kinghorne  v.  Montreal  Tele- 
graph Co.,  18  U.C.R.  60,  followed.] 
— See  Contract,  3. 

Lawson  v.  McGeoch,  20  A.R. 
464,  followed.] — See  Bankruptcy 
and  Insolvency,  2. 

Maple  & Co.  v.  Junior  Army 
and  Navy  Stores,  21  Ch.  D.  369, 
followed.] — See  Copyright. 

McLardy  v.  Slateum,  24  Q.B.D. 
504,  followed.] — See  Judgment. 

Mytton  v.  Duck,  26  U.C.R.  61, 
followed.] — See  Highways. 

O'Connor  v.  City  of  Hamilton, 
10  O.L.R.  536,  distinguished.] — 
See  Municipal  Corporations,  8. 

Patterson  v.  McGregor,  28  U.C.R. 
280,  observed  upon.] — See  Hus- 
band and  Wife. 

Regina  v.  Cox,  31  N.S.R.  311, 
2 Can.  C.C.  207,  approved.] — See 
Constitutional  Law. 

Regina  v.  Fox,  18  P.R.  343,  ap- 
plied.]— See  Discovery,  1. 

Rex  v.  Hanrahan,  3 O.L.R. 
659,  followed.] — See  Criminal 
Law,  4, 

Routledge  v.  Low,  L.R.  3 H.L. 
100,  discussed.] — See  Copyright. 

Shaw  v.  Morley,  L.R.  3 Ex.  137, 
followed.] — See  Criminal  Law,  4. 

Toronto  R.W . Co.  v.  City  of 
Toronto,  37  S.C.R.  430,  followed.] 
— See  Street  Railways. 

Toronto  R.W.  Co.  v.  City  of 
Toronto  [1895]  A.C.  809  followed] 
— See  Assessment  and  Taxes,  3. 
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Town  v.  Archer,  4 O.L.R.  383, 
followed.] — See  Medical  Prac- 
titioner. 

Tucker,  Re,  Tucker  v.  Tucker, 
[1894]  3 Ch.  429,  applied.] — See 
Limitation  of  Actions. 

United  Land  Co.  v.  Great  East- 
ern R.W.  Co.,  L.R.  17  Eq.  158, 
L.R.  10  Ch.  586,  distinguished.] — 
See  Railways,  7. 

Williams  v.  Great  Western  R.W. 
Co.,  L.R.  9 Ex.  157,  followed.] — 
See  Negligence,  2. 


CIGARETTES. 

Licensing  Sale  of.] — See  Muni- 
cipal Corporations,  9. 


CLUB. 

Expulsion  from — Right  of  Prop- 
erty.] — See  Injunction. 

See  Assessment  and  Taxes,  2. 

COMMISSION. 

See  Broker. 

COMPANY. 

1 . Winding-up — Contributories — 
Preference  Shares — Common  Shares 
— By-law  — Directors  — Allotment 
of  Shares — Delegation — Terms — 
Ratification — Acceptance — Estop- 
pel.] — The  shareholders  of  a 
company  passed  a resolution  in 
favour  of  the  creation  of  prefer- 
ence stock,  with  a direction  to  the 
directors  to  pass  a by-law,  which 
the  directors  failed  to  do: — 

Held,  that  sec.  22  of  the  Ontario 
Companies  Act  not  having  been 
complied  with,  there  was  no  valid 
creation  of  preference  stock,  and 
G.,  a person  who  had  signed  an 
application  for  16  shares  of  pref- 
erence stock,  could  not  be  held 
liable  as  a contributory  in  respect 
of  these  shares,  there  being  no  ac- 


quiescence, delay,  or  conduct  on 
his  part  to  estop  him  from  alleging 
and  shewing  that,  at  the  time 
when  he  made  his  application,  and 
thenceforth  until  the  liquidation 
proceedings,  the  company  were 
not  in  a position  to  give  him  that 
for  which  he  applied. 

G.  also  applied  in  writing  for 
8 shares  of  the  common  stock,  and 
undertook  to  accept  the  same  or 
any  less  amount,  paying  therefor 
$60  per  share  according  to  the 
terms  named  in  the  prospectus. 
But,  in  lieu  of  those  terms,  it  was 
arranged  between  G.  and  an  agent 
of  the  company  that  he  should 
give  a promissory  note  at  twelve 
months  for  the  whole  amount: 
which  was  done.  The  application 
was  never  brought  before  or  dealt 
with  by  the  directors,  but  the 
secretary  notified  G.  that  the 
directors  had  allotted  him  the 
shares  in  accordance  with  his 
application.  They  had  not,  how- 
ever. passed  a by-law  or  otherwise 
ordained,  as  required  by  sec.  26; 
they  had  merely  passed  a resolu- 
tion that  “the  secretary  be  in- 
structed to  allot  all  stock  as  appli- 
cations are  passed  in:” — 

Held,  that  the  directors  could 
not  delegate  their  duty  to  a 
subordinate  officer,  and  there 
never  was  any  valid  acceptance  of 
G.’s  application,  and  he  was, 
therefore,  not  liable  as  a contribu- 
tory in  respect  of  the  8 shares. 

Held,  also,  upon  the  evidence, 
that,  at  the  time  of  G.’s  applica- 
tion, the  company  held  no  shares 
of  the  common  stock  which  they 
could  validly  allot  to  him. 

In  the  case  of  R.,  another  person 
charged  as  a contributory: — 

Held,  that  it  was  covered  by  the 
decision  in  G.’s  case,  the  additional 
circumstances  set  out  in  the  report 
making  no  difference. 
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In  the  case  of  H.,  another  per- 
son charged  as  a contributory,  the 
allotment  of  shares  was  professed 
to  be  made  by  the  secretary,  and 
the  notice  thereof  was  given  in  the 
same  manner  and  under  the  same 
circumstances  and  authority  as  in 
the  other  cases.  But  at  the  time 
of  H/s  application  there  were 
shares  of  the  common  stock  which 
could  have  been  allotted.  H. 
gave  his  promissory  note  for  the 
price  of  shares  for  which  he  ap- 
plied, and  afterwards  made  pay- 
ments thereon,  and  he  attended 
meetings  of  shareholders  and 
moved  resolutions  thereat.  He 
had  no  notice,  however,  until 
after  the  liquidation,  of  any  irregu- 
larities in  the  creation  of  the  pref- 
erence stock,  and  was  not  aware  of 
the  irregularities  in  connection 
with  the  allotment  of  shares: — 

Held , that,  as  there  was  no  con- 
tract in  fact,  both  by  reason  of 
there  being  no  preferred  stock  in 
existence  and  the  want  of  allot- 
ment, making  payments  in  ignor- 
ance of  these  facts  was  not  a con- 
clusive act,  and  the  attendance 
and  conduct  at  the  meetings  was 
not  such  an  active  participation  in 
the  affairs  and  business  as  to 
debar  any  question  as  to  the 
status  of  an  alleged  shareholder. 
If  there  was  any  holding  of  him- 
self out  as  a shareholder  by  H.,  it 
was  not  under  circumstances 
which  could  affect  creditors  or 
create  any  change  of  position  to 
their  prejudice. 

Orders  of  Anglin,  J.,  affirmed. 
Re  Pakenham  Pork  Packing  Co., 
Galloway's  Case,  Rodman's  Case, 
Higginbotham's  Case,  100. 

2.  Bonus  Shares  — Transfer  of 
Before  W inding-up — Liab  ility — 

C ontributory — W inding-up  Act — 
R.S.C.  1886,  ch.  129,  sec.  83.]— 
Held,  that  a former  holder  of  bonus 


shares,  which  he  had  before 
winding-up  transferred  to  persons 
entitled  to  hold  them  as  fully  paid 
up,  is  not  liable  to  be  placed  on  the 
list  of  contributories  in  respect  to 
them,  unless  subjected  to  such 
liability  by  the  Act  under  which 
the  company  was  created  or  some 
Act  relating  thereto. 

Semble,  however,  that  such  a 
shareholder,  if  a director,  commits 
a breach  of  trust  in  being  a party 
to  the  allotment  of  the  shares  as 
fully  paid  up,  as  well  as  in  putting 
them  off  on  his  transferees  to  the 
prejudice  of  the  company  as  fully 
paid-up  shares : and  such  a case  is 
a proper  one  for  an  order  under 
sec.  83  of  the  Winding-up  Act  for 
contribution  by  him  by  way  of 
compensation  in  respect  of  such 
breach  of  trust.  In  re  Wiarton 
Beet  Sugar  Co.,  Freeman's  Case, 
149. 

3.  Winding-up — Petition  for — 
Service  on  Assignee  for  Creditors — ■ 
Agent  of  Company — R.S.C.  1886, 
ch.  129,  sec.  8 — Con.  Rule  159.] — 
Service  of  a petition  for  a winding- 
up  order  on  an  assignee  for  credi- 
tors of  a company  is  not  service 
upon  the  company  as  required  by 
sec.  8 of  the  Winding-up  Act, 
R.S.C.  1886,  ch.  129,  such  assignee 
not  being  an  agent  of  the  com- 
pany for  the  purposes  of  such  ser- 
vice within  Con.  Rule  159,  at  any 
rate  when  the  president  and 
directors  are  readily  accessible, 
and  have  given  no  express  autho- 
rity to  the  assignee  to  accept  such 
service.  In  re  Rodney  Casket 
Co.,  409. 

4.  Expropriation  — Incorpora- 
tion of  Provisions  of  Railway  Act 
as  to  Sufficiency  of  Notice — Imme- 
diate Possession — 3 Edw.  VII.  ch. 
58  (D.).] — The  defendants  had, 
under  their  special  Act,  power  to 
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acquire  “any  privilege  or  ease- 
ment required  by  the  company  . 
. . . over  and  along  any  land, 

without  the  necessity  of  acquiring 
a title  in  fee  simple  thereto”, * and 
the  Act  defined  “land”  as  includ- 
ing any  such  privilege  or  ease- 
ment, etc.  In  giving  notice  of 
expropriation  the  defendants  did 
not  state  whether  it  was  the  fee 
simple,  or  merely  some  easement 
or  privilege  over  the  land  which 
they  sought  to  acquire,  but  only 
that  they  proposed  to  acquire  the 
land  “to  the  extent  required  for 
the  corporate  purposes  of  the 
company”: — 

Held,  that  such  notice  was  too 
uncertain  a foundation  for  expro- 
priation proceedings,  and  the  de- 
fendants were  not  entitled  to  a 
warrant  for  immediate  possession 
under  sec.  170  of  the  Railway  Act 
of  1903,  3 Edw.  VII.  ch.  58  (D.). 
Lees  v.  Toronto  and  Niagara  Power 
Co.,  505. 

5.  Loan  Company  — Sale  of 
Assets  to  Another  Company — Rati- 
fication by  Shareholders  and  Assent 
by  Lieutenant-G  over  nor -in-C  ouncil 
— Rights  of  Holder  of  Terminating 
Shares — Substitution  of  Permanent 
Shares — Absence  of  Schedule — 
Effect  of — Creditor  or  Shareholder 
— Right  of  Withdrawal.] — The  E. 
Loan  Company,  incorporated 
under  the  Loan  Corporations  Act, 
R.S.O.  1897,  ch.  205,  were  by 
sec.  10  thereof  empowered  to  raise 
a fund  or  stock  by  means  of  “ter- 
minating shares.”  A number  of 
such  shares  were  in  1901  and  1902 
issued  by  the  company  to  the 
plaintiff  or  had  been  assigned  to 
him,  called  “prepaid  terminating 
shares,”  on  each  of  which  he  paid 
$50,  and  on  which  he  was  to  re- 
ceive a semi-annual  dividend  not 
exceeding  six  per  cent,  out  of  the 
profits  available  therefor,  and  the 


balance  of  the  profits  after  pay- 
ment of  expenses  was  to  be  ap- 
plied on  the  stock  until  the  ma- 
turity value  thereof  was  reached, 
as  stated  in  the  report,  the  owners 
of  such  stock  having  the  right  of 
withdrawal  after  three  years  by 
giving  thirty  days’  notice  in 
writing  to  the  company  on  the 
conditions  mentioned  in  the  re- 
port. The  plaintiff  was  also  the 
holder  of  dividend-bearing  ter- 
minating stock  certificates  fully 
paid,  issued  under  the  by-laws  of 
the  E.  company , which  were  by  the 
certificates  repayable  at  a date 
subsequent  to  the  date  of  the 
agreement  of  the  sale  of  the  assets 
of  the  E.  company.  In  1903,  the 
E.  company  entered  into  an  agree- 
ment with  the  S.  company,  incor- 
porated under  the  same  Act,  for 
the  sale  to  the  latter  company  of 
all  its  assets,  subject  to  ratifica- 
tion by  the  shareholders  of  the 
respective  companies,  which  was 
subsequently  procured,  the  agree- 
ment, as  required  by  the  Act, 
being  filed  with  the  corporation’s 
registrar,  and  assented  to  by  the 
Lieutenant  - Governor-in-  Council, 
and  the  certificate  of  the  Attorney- 
General  issued  certifying  the  same, 
but  no  schedule  of  the  names  of 
the  shareholders  of  the  E.  com- 
pany was  attached  to  the  agree- 
ment as  required  by  the  statute. 
Permanent  stock  was  then  issued 
by  the  S.  company  in  lieu  of  the 
stock  held  by  the  shareholders  of 
the  E.  company.  The  plaintiff,  on 
being  notified  of  the  meeting  of 
the  shareholders  of  the  E.  com- 
pany, wrote  protesting  against  the 
sale,  stating  that  he  would  with- 
draw his  money  from  the  com- 
pany before  the  merging  took 
place,  and  subsequently  he  again 
wrote  that  he  positively  refused 
to  allow  his  certificates  to  be 
delivered  up  in  exchange  for  the 
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substituted  stock.  Two  dividend 
cheques  on  the  new  stock  were 
sent  and  received  by  the  plaintiff, 
one  of  which  he  cashed.  The 
plaintiff  claimed  that  the  trans- 
action between  him  and  the  E. 
company  was,  in  fact,  a loan; 
and  he  brought  an  action  to  have 
it  declared  that  he  was  a creditor 
of  the  E.  company  and  entitled  to 
be  repaid  the  amount  so  paid  by 
him;  and  before  commencing  the 
action,  he  tendered  back  to  the 
company  the  amount  of  the  cashed 
dividend  cheque,  together  with 
the  unused  one: — 

Held,  that,  under  the  circum- 
stances, the  sale  was  valid  and 
binding,  and  was  not  affected  by 
the  fact  that  the  schedule  was  not 
attached  to  the  agreement,  and 
that  the  plaintiff  was  a share- 
holder in  the  E.  company  and  not 
a creditor  in  respect  of  either  class 
of  shares,  and  was  bound  by  the 
terms  of  the  agreement  of  sale. 

Judgment  of  Meredith,  J., 
reversed.  Lennon  v.  Empire  Loan 
and  Savings  Co.  and  Sun  and 
Hastings  Savings  and  Loan  Co.  et 
al,  560. 

6.  Winding-up  — Contributories 
— Application  for  Shares — With- 
drawal— Absence  of  Allotment  and 
Notice  — Notice  of  Call.]  — An 
agent  of  the  company  canvassed 
the  respondents  to  subscribe  for 
shares  and  took  them  to  the  com- 
pany’s office,  where  they  signed 
and  handed  to  the  manager  an 
application,  not  under  seal,  by 
which  they  subscribed  for  25 
shares  of  the  common  stock  of 
the  company,  at  the  par  value  of 
$100  per  share,  for  which  they 
agreed  to  pay  upon  the  delivery 
of  the  regular  stock  certificate. 
In  the  stock  ledger  of  the  com- 
pany, under  the  names  of  the 
respondents  and  the  heading 
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“common  stock,”  of  the  same  date 
as  the  application,  an  entry  was 
made,  “Allotted  bought  Dr.  25 
shares,  amount  $2,500,  balance 
25  shares,  Dr.  $2,500.”  On  the 
same  day  the  respondents  gave 
the  canvassing  agent  a cheque  for 
$100  on  account  of  the  payment 
for  the  shares,  but  on  the  following 
morning  they  determined  to  with- 
draw from  the  application,  and 
stopped  payment  of  the  cheque, 
which  had  been  already  presented 
and  payment  refused  for  want  of 
funds.  On  the  same  day  they  told 
the  agent  that  they  would  have 
nothing  more  to  do  with  the  stock 
they  had  applied  for,  but  they 
gave  no  written  or  other  notice  of 
withdrawal.  The  company’s 
minute  book  contained  no  note  or 
entry  nor  was  any  evidence  given 
of  any  resolution  of  the  directors 
allotting  stock  to  the  respondents 
or  directing  notice  of  allotment  to 
be  sent  to  them,  and  a formal 
notice  of  allotment  was  not  sent. 
No  attempt  was  made  to  enforce 
payment  of  their  cheque,  and 
they  received  no  further  com- 
munication on  the  subject  of  the 
shares  until  three  months  later, 
when  the  company’s  manager 
sent  them  notice  of  a call  and  de- 
manded payment.  There  were 
two  subsequent  calls,  of  which 
notices  were  also  sent  to  the  re- 
spondents, and  all  three  were 
authorized  by  resolutions  of  the 
directors : — 

Held,  that  neither  of  the  re- 
spondents ever  became  a share- 
holder of  the  company,  and  that 
they  were  therefore  properly 
struck  off  the  list  of  contribu- 
tories in  a winding-up. 

Per  Osler,  J.A.,  that  there  had 
been  no  allotment  or  appropria- 
tion of  specific  shares  to  the  re- 
spondents; the  entry  of  their 
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names  in  the  stock  ledger  was  not 
conclusive;  the  resolutions  autho- 
rizing the  calls,  dealing  with  stock 
which  had  been  already  allotted, 
could  not  be  regarded  as  equiva- 
lent to  an  allotment;  the  fact  that 
notices  of  calls  were  sent  to  the 
respondents  amounted  to  nothing 
if  the  stock  had  not  been  already 
allotted  to  them  by  the  directors. 

Quaere,  per  Osler,  J.  A.,  whether 
notice  of  a call  can  be  regarded  as 
equivalent  to  notice  of  allotment. 

Semble,  also,  j>er  Osler,  J.A., 
that,  on  the  evidence,  the  respon- 
dents, as  they  had  a right  to  do, 
withdrew  their  application,  and 
that  this  came  to  the  notice  of 
the  company  on  the  day  after  the 
application  was  signed,  which 
would  be  another  answer  to  the 
liquidator’s  demand. 

Per  Meredith,  J.A.: — The  real 
question  is  not  whether  there  was 
or  was  not  a formal  allotment  of 
stock,  but  is  whether  there  was  a 
concluded  bargain  for  the  sale  of 
the  shares;  the  onus  of  proof  of 
the  company’s  binding  acceptance 
of  the  offer  to  buy  was  upon  the 
liquidator,  and  that  was  not 
clearly  proved.  Upon  the  whole 
evidence  it  ought  to  be  found  that 
there  was  no  acceptance  binding 
upon  the  company,  at  the  time  of 
the  withdrawal  of  the  offer  to  buy. 

Order  of  Falconbridge,  C.J. 
K.B.,  affirmed.  In  re  Canadian 
Tin  Plate  Decorating  Co.,  Morton’s 
Case,  594. 

7.  Directors — Filling  Vacancies 
in  Board  — Quorum  — Special 
Meeting  of  Shareholders .] — The  by- 
laws of  a company,  incorporated 
under  the  Ontario  Companies  Act, 
provided  that  there  should  be 
seven  directors,  four  of  whom 
should  be  a quorum.  Four  of  the 
directors  ceased  to  be  qualified, 


having  sold  and  transferred  their 
stock : — 

Held,  that  the  remaining  direc- 
tors had  not  the  power,  under 
sec.  43  of  the  Act,  to  fill  the 
vacancies,  notwithstanding  that 
by  sec.  40  the  board  might  consist 
of  only  three  members. 

Held,  also,  that  the  vacancies 
could  only  be  properly  filled  by  a 
meeting  of  the  shareholders  duly 
called  for  that  purpose. 

Decision  of  MacMahon,  J., 
affirmed.  Sovereen  Mitt,  Glove, 
and  Robe  Co.  et  al.  v.  Whit  side  et 
al.,  638. 

Assessment  of.] — See  Assess- 
ment and  Taxes. 

See  Costs,  2. 


COMMISSION. 

Right  to  Issue] — See  Evidence. 

COMPENSATION. 

For  Land  Taken.] — See  Rail- 
ways, 4,  5. 

Non-Rescission  of  Contract  for 
Sale  of  Land — Absence  of  Fraud.] 
— See  Sale  of  Land. 

Of  Executors.] — See  Will,  2. 


CONDITION  PRECEDENT. 

See  Contract,  1 — Water  and 
Watercourses,  1. 


CONSTITUTIONAL  LAW. 

Criminal  Law  — Summoning 
Grand  and  Petit  Jurors — Constitu- 
tion of  Courts — Procedure — Ontario 
Legislature — Dominion  Parliament 
Criminal  Code,  sec.  662 — Jurors 
Act,  R.S.O.  1897,  ch.  61,  sec.  103, 
5 Edw.  VII.  ch.  13,  sec.  7.] — A 
Provincial  Legislature  has  power 
to  determine  the  number  of  grand 
jurors  to  serve  at  courts  of  oyer 
and  terminer  and  general  sessions, 
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this  being  a matter  relating  to  the 
constitution  of  the  courts:  but 
the  selection  and  summoning  of 
jurors,  including  talesmen,  and 
fixing  the  number  of  grand  jurors 
by  whom  a bill  may  be  found, 
relate  to  procedure  in  criminal 
matters  in  respect  of  which  the 
Dominion  Parliament  alone  has 
power  to  legislate. 

The  Dominion  Parliament  can 
exercise  its  power  by  adopting  the 
Provincial  law  and  has  done  so  by 
section  662  of  the  Criminal  Code. 

The  Queen  v.  Cox  (1898),  31 
N.S.R.  311,  2 Can.  C.C.  207,  ap- 
proved. Rex  v.  Walton,  1. 


CONTRACT. 

1.  Supply  of  Railway  Material 
— Payment — Certificate  of  Railway 
Commission’s  Engineer  — Condi- 
tion Precedent — Interference  by 

Commission  with  Engineer — Fraud 
— Hindering  Performance  of  Con- 
dition — Monthly  Estimates  — 
Finality .] — The  plaintiff  supplied 
the  defendants  with  railway  ties 
under  a written  contract,  which 
provided  that  90  per  cent,  of  the 
value  of  the  ties  delivered  and 
accepted  was  to  be  paid  monthly 
on  the  written  certificate  of  the 
engineer,  which  was  to  be  a con- 
dition precedent  to  the  right  of 
the  plaintiff  to  be  paid  the  90  per 
cent.,  or  any  part  thereof;  the 
remaining  10  per  cent,  to  be  re- 
tained until  the  final  completion 
of  the  whole  work  to  the  satisfac- 
tion of  the  engineer,  whereupon 
the  engineer  was  to  give  the  final 
certificate  accordingly,  and  such 
10  per  cent.,  or  the  balance  pay- 
able under  the  contract,  was  to  be 
paid  within  40  days  after  the 
granting  of  such  final  certificate, 
which  was  also  to  be  a condition 
precedent  to  the  right  of  the 
plaintiff  to  be  paid  the  10  per 


cent.,  or  any  part  thereof;  and  it 
was  declared  that  the  word  “ engi- 
neer” should  mean  the  chief  engi- 
neer for  the  time  being  appointed 
by  the  defendants  having  control 
of  the  work  of  construction  of  the 
defendants’  line  of  railway: — 
Held,  that  under  this  contract 
the  certificate  was  in  the  nature  of 
a condition  precedent,  and,  while 
the  plaintiff  might  be  said  to  have 
agreed  to  the  risk  of  the  natural 
bias  created  by  the  situation,  he 
was  entitled  to  have  at  the  hands 
of  the  engineer,  the  defendants’ 
servant,  good  faith,  and  the  ex- 
pression of  his  own  honest  opinion. 
The  employer  has  the  right  to 
direct  the  attention  of  the  certify- 
ing official,  before  he  certifies,  to 
alleged  defects  of  performance, 
and  to  ask  for  care  and  diligence 
in  the  discharge  of  his  duty,  but 
he  has  no  right  to  dictate  or  im- 
pose his  own  opinion;  and  any 
attempt  by  the  employer  to  do  so, 
especially  if  yielded  to  by  the 
servant,  is  in  the  nature  of  a 
fraud,  or  is  at  all  events  evidence 
of  fraud  which  will,  if  established, 
relieve  the  plaintiff  from  the 
necessity  of  obtaining  the  certifi- 
cate— no  one  can  take  advantage 
of  the  non-fulfilment  of  a con- 
dition the  performance  of  which 
he  has  himself  hindered. 

And  held,  in  the  circumstances 
of  this  case,  that  there  was 
evidence  for  the  jury  that  the 
defendants  had  prevented  their 
engineer  from  certifying;  and  a 
nonsuit  was  set  aside  and  a new 
trial  directed. 

Semble,  that  the  monthly  esti- 
mates certified  to  by  the  engineer 
under  the  contract  were  final  as  to 
the  quantities  mentioned  in  them. 

Judgment  of  Falconbridge, 
C.J.K.B.,  reversed.  Wallace  v. 
Temiskaming  and  Northern  Ontario 
Railway  Commission,  126. 
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2.  Shares  in  Company — Sale  of 
— Terms  of  Payment — Absence  of 
Covenant  to  Pay — Defaults  in  Pay- 
ments— Refusal  of  Court  to  Infer 
Obligations  to  Pay.] — By  an  agree- 
ment of  11th  August,  1903,  be- 
tween the  plaintiff  and  defendant, 
after  reciting  that  the  plaintiff 
was  the  owner  of  302  fully  paid-up 
shares  of  the  common  stock  in  a 
named  company,  of  the  par  value 
of  $100  each,  and  his  agreement 
to  sell  the  same  to  the  defendant 
for  the  consideration  therein  men- 
tioned, and  subject  to  the  terms 
thereinafter  expressed,  it  was  wit- 
nessed that  the  plaintiff  had 
agreed  to  sell  the  shares  to  defen- 
dant for  $18,120,  with  interest  at 
six  per  cent,  until  same  was  fully 
paid — viz.,  on  his  paying  $500  on 
account,  he  was  to  have  the  right 
of  paying  the  balance  in  the 
manner  set  out  in  the  agreement. 
The  plaintiff  was  to  deposit  in  a 
bank  the  stock  certificates,  en- 
dorsed in  blank,  to  be  delivered  to 
defendant  on  payment  of  the 
purchase  money  in  full,  and  he 
was  to  be  at  liberty  to  pay  into 
the  bank  the  sums  of  money 
thereinbefore  referred  to,  to  be 
held  to  his  credit,  and  which 
should  fully  discharge  him  in 
respect  of  the  payment  of  the 
purchase  price  and  interest,  and 
entitle  him  to  the  delivery  of  the 
shares;  the  defendant  was  to  pay 
the  plaintiff  the  $500  on  account 
upon  the  deposit  of  the  certifi- 
cates so  endorsed;  and  in  con- 
sideration of  the  premises  and  of 
the  payment  of  $500  the  plaintiff 
covenanted  and  agreed  with  the 
defendant  that  he  would  not  for 
five  years  from  the  date  of  the 
agreement,  directly  or  indirectly, 
erect  or  cause  to  be  erected  in 
Canada  a mill  for  the  manufac- 
ture of  book  and  writing  papers, 
or  of  coated  papers,  or  associate ' 
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himself  or  accept  employment 
from  any  mill  erected  during  the 
said  period  for  manufacturing 
such  papers : — 

Held,  that  the  terms  and  whole 
effect  of  the  agreement  completely 
negatived  the  existence  of  any 
covenant  on  defendant’s  part  to 
pay  for  the  shares.  Finlay  v. 
Ritchie,  368. 

3.  Proof  of  Making — Telegraph 
— Original  Message  — Destruction 
— Absence  of  Proof  — Secondary 
Evidence — Admissibility  of  Tran- 
script Received — Mistake — Agency 
of  Telegraph  Company — Failure  to 
Prove  Contract — Sale  of  Goods — 
Refusal  to  Accept — Non-delivery  of 
Part.] — The  plaintiffs,  who  were 
dealers  in  canned  fruits  in  Ontario, 
wrote  to  the  defendants  in  British 
Columbia  a letter  quoting  prices 
of  various  canned  goods.  Proof 
of  the  loss  of  this  letter  was  given, 
and  secondary  evidence  of  its 
contents  received.  It  concluded 
with  a request  to  the  defendants 
to  order  by  telegraph  at  the  ex- 
pense of  the  plaintiffs.  The  de- 
fendants telegraphed  an  order  for 
specified  quantities  of  goods.  The 
message  as  received  by  the 
plaintiffs  specified  “three  fifty 
Lombard  plums,”  and  the  plain- 
tiffs shipped  350  cases  of  plums, 
and  the  other  goods  specified, 
with  the  exception  of  250  gallons 
of  pears,  which  they  proposed  to 
send  later.  The  defendants  re- 
fused to  accept  the  goods  shipped, 
because  they  said  they  had 
ordered  only  “fifty  Lombard 
plums”  and  because  the  pears 
were  not  sent.  The  defendants 
alleged  that  the  telegraph  com- 
pany had  made  a mistake  in  the 
transmission  of  the  message,  but 
the  original  message  as  delivered 
by  the  defendants  to  the  company 
at  Vancouver  was  not  proved: — 
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Held , that,  assuming  the  mis- 
take to  be  proved  by  proper 
evidence,  the  defendants  were  not 
responsible  for  it,  for,  even  if  the 
telegraph  company  were  the  de- 
fendants’ agents,  the  authority  of 
the  agents  was  limited  to  the 
transmission  of  the  message  in 
the  terms  in  which  the  defendants 
delivered  it;  and  the  document 
handed  to  the  company  for  trans- 
mission was  the  original  order 
which  must  be  proved  to  esta- 
blish the  contract. 

Henkel  v.  Pape  (1870),  L.R. 
6 Ex.  7,  and  Kinghorne  v.  Mon- 
treal Telegraph  Co.  (1859),  18 
U.C.R.  60,  followed. 

The  fact  of  the  destruction  of 
the  message  delivered  by  the  de- 
fendants to  the  telegraph  com- 
pany was  not  shewn,  and,  though 
secondary  evidence  of  the  con- 
tents was  given  by  the  defen- 
dants, it  was  inadmissible,  and 
there  was  therefore  no  evidence 
that  the  transcript  delivered  to 
the  plaintiffs  was  incorrect. 

But  the  burden  of  proving  the 
contract  was  upon  the  plaintiffs; 
and  the  admission  of  the  tran- 
script in  evidence  without  objec- 
tion did  not  render  its  terms 
binding  upon  the  defendants.  It 
was  not  evidence  of  the  order 
given  by  the  defendants;  it  was 
relevant  and  admissible  primary 
evidence  to  prove  that  the  order 
had  in  fact  been  transmitted  and 
delivered  to  the  plaintiffs;  but 
its  admission  in  evidence  did  not 
excuse  the  plaintiffs  from  making 
proof  of  the  order  by  production 
of  the  original  or  by  proof  of  its 
destruction  or  loss  and  secondary 
evidence  of  its  contents. 

Moreover,  although  secondary 
evidence  was  given  of  a portion  of 
the  contents  of  the  plaintiffs’ 
letter  quoting  prices,  the  plain- 


tiffs had  omitted  to  prove  what 
were  the  prices  quoted,  and  this 
material  element  of  a contract 
was  lacking. 

Held,  also,  that  the  non-delivery 
of  the  pears  ordered  would  have 
justified  the  defendants’  rejection 
of  the  other  goods  sent.  Flynn  et 
al.  v.  Kelly  et  al .,  440. 

Breach  of.] — See  Carriers,  2 — 
Practice,  2 — Water  and 
Watercourses,  2. 

For  Sale  of  Land.] — See  Vendor 
and  Purchaser. 

Negligence.] — See  Negligence, 

1. 

Oral.] — See  Sale  of  Land. 

See  Copyright  — Pleading  — 
Venue. 


CONTRIBUTORY 

NEGLIGENCE. 

See  Negligence,  3 — Railways, 
2,  3. 

CONVICTION. 

Amendment  of.] — See  Munici- 
pal Corporations,  7. 

See  Criminal  Law,  2. 

COPYRIGHT. 

Drawings — Publication  in  News- 
papers — British  Copyright  — 
“Book  ” — Contract  — “Assign  ” — 
Foreign  Author — 4 & 5 Viet.  ch.  45 
(Imp.) — Infringement — Form  of 
Judgment  — Injunction — Delivery 
up  of  Copies.] — The  plaintiffs 
claimed  copyright  in  certain  car- 
toon drawings  and  the  accom- 
panying titles  and  letter-press  pre- 
pared for  the  plaintiffs  by  a cele- 
brated artist,  and  first  published 
simultaneously  in  the  plaintiffs’ 
newspaper  in  the  United  States 
and  in  another  newspaper  in  Eng- 
land owned  by  one  H.,  under 
agreements  between  H.  and  the 
plaintiffs,  to  which  the  artist  was 
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also  a party.  By  the  agreements 
H.  was  acknowledged  to  be  the 
owner  of  the  British  copyright. 
H.  granted  a license  to  the  artist 
to  publish  the  drawings  in  book 
form  in  the  United  Kingdom. 
Entry  was  duly  made  at  Sta- 
tioners’ Hall  of  H.’s  ownership  of 
the  ‘copyright  of  his  newspaper. 
Subsequently  this  copyright  was 
said  to  have  been  assigned  by  H. 
to  H.  & Sons,  and  before  this 
action  was  brought  H.  & Sons 
registered  eight  copies  of  the 
newspaper  containing  the  eight 
drawings  and  letter-press  in  ques- 
tion, and  assignments  thereof  to 
the  plaintiffs.  Before  this  regis- 
tration the  defendants  had,  with- 
out the  consent  of  the  plaintiffs  or 
their  predecessors,  printed  in 
Canada  for  the  purpose  of  sale  a 
quantity  of  pictorial  post  cards, 
on  which  were  reproduced  copies 
of  the  eight  drawings,  taken  from 
books  published  by  the  artist 
under  the  license  mentioned,  but 
not  registered  at  Stationers’  Hall. 
The  artist  was  not  a British  sub- 
ject, and  was  not,  at  the  time  of 
the  preparation  or  publication  of 
the  material  in  England,  within 
any  part  of  the  British  dominions. 
None  of  the  material  was  pro- 
tected by  a Canadian  copyright  : — 

Held,  that  the  effect  of  the 
agreements  referred  to  was  to  vest 
in  the  plaintiffs  the  common  law 
right  to  copyright  in  the  drawings, 
and  this  right  was  validly  trans- 
ferred to  H.,  who  was  an  “ assign” 
of  the  artist  or  author,  within  the 
meaning  of  sec.  3 of  the  Imperial 
Copyright  Act,  4 & 5 Viet.  ch.  45; 
and  the  English  newspaper  was  a 
book  within  the  meaning  of  that 
section,  and  H.  became  entitled 
thereunder  to  statutory  copy- 
right in  the  drawings  as  part  of 
his  book,  for  when  drawings  form 


part  of  a book  they  come  within 
the  provisions  of  that  Act,  and 
are  protected  not  only  as  part  of 
the  book  but  as  drawings. 

Maple  & Co.  v.  Junior  Army 
and  Navy  Stores  (1882),  21  Ch.D. 
369,  and  Bradbury  v.  Hotten 
(1872),  L.R.  8 Ex.  1,  followed. 

Held,  also,  that  the  evidence 
sufficiently  established  the  plain- 
tiffs’ title  to  the  copyright  by  re- 
assignment. 

Held,  also,  that  the  present 
Copyright  Act  protects  the  pro- 
ductions of  foreign  authors  where- 
soever resident,  where  there  is  a 
first  or  contemporaneous  publica- 
tion within  the  Empire. 

Jefferys  v.  Boosey  (1854),  4 
H.L.C.  815,  and  Routledge  v.  Low 
(1868),  L.R.  3 H.L.  100,  discussed. 

Held,  therefore,  that  the  plain- 
tiffs were  entitled  to  an  injunc- 
tion, and  to  deliver}^  up  of  the  in- 
fringing copies. 

Judgment  of  Teetzel,  J., 
affirmed.  Life  Publishing  Co.  v.. 
Rose  Publishing  Co.,  386. 

CORPORATIONS. 

See  Municipal  Corporations.. 

CORROBORATION. 

See  Criminal  Law,  1. 


COSTS. 

1.  Taxation — Witness  Fees — 

Briefing  Evidence — Witnesses  not 
Called — Con.  Rule  1176.] — In  an 
action  for  libel  the  plaintiff,  not 
having  pleaded  justification,  be- 
fore the  trial  gave  a notice,  under 
Rule  488,  of  his  intention  to  ad- 
duce, in  mitigation  of  damages, 
evidence  of  the  circumstances 
under  which  the  libel  was  pub- 
lished. To  meet  such  evidence 
the  plaintiff  had  brought  a num- 
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ber  of  witnesses  to  the  trial,  but 
the  evidence  was  not  admitted, 
and  the  witnesses  were  not  called 
in  reply: — 

Held , that  by  implication  from 
Con.  Rule  1176,  or  by  analogy  to 
the  practice  therein  prescribed, 
the  costs  of  procuring  the  attend- 
ance of  these  witnesses  and  the 
briefing  of  their  evidence,  etc., 
should  be  allowed  on  taxation  of 
the  plaintiff’s  costs  against  the 
defendant.  Ludlow  v.  Irwin , 43. 

2.  Company — Costs  of  Alleged 
Contributories  Payable  Out  of 
Assets — Deficiency  of — Costs  of 
Petitioning  C r editors — Liquidator’s 
Costs  and  Compensation — Priority 
— Abatement .] — On  the  applica- 
tion of  the  liquidator  of  a com- 
pany directed  to  be  wound  up,  an 
order  was  made  by  a local  Judge 
directing  two  persons  to  be  placed 
on  the  list  of  contributories,  which 
was  affirmed  by  a Judge  of  the 
High  Court  and  by  the  Court  of 
Appeal,  but  was  reversed  by  the 
Supreme  Court  of  Canada  with 
costs  to  be  paid  by  the  liquidator 
as  well  of  that  court  as  of  the 
prior  appeals: — 

Held , that  the  successful  appel- 
lants were  entitled  to  their  costs 
out  of  the  assets  of  the  estate  in 
priority  to  those  incurred  by  the 
liquidator — the  reasonableness  of 
the  liquidator’s  claim  forming  no 
element  in  the  matter — but  sub- 
ject to  certain  costs  payable  by 
the  liquidator  to  the  petitioning 
creditors,  and  to  such  costs  of 
litigation  as  were  incurred  by  the 
liquidator  in  the  realization  of 
certain  assets,  as  well  as  a reason- 
able sum  as  compensation  for  his 
care  and  trouble  in  such  realiza- 
tion, payable  out  of  the  assets  so 
realized.  In  re  Baden  Machinery 
Co .,  Limited,  634. 


[vol. 

Of  Arbitration.] — See  Rail- 
ways, 4. 

See  Landlord  and  Tenant — 
Medical  Practitioner  — Prac- 
tice, 1. 

COUNTY  COUNCIL. 

See  Local  Offices. 

COURT. 

Of  Revision.] — See  Assessment 
and  Taxes,  3. 


CREDITORS  RELIEF  ACT. 

Filing  Sheriff’s  Certificate  — 
Necessity  of — Affidavit  of  Claim — 
— Locus  standi — R.S.O.  1897,  ch. 
78,  sec.  7.] — Where  a prior  creditor 
has  filed  a sheriff’s  certificate 
under  sec.  7 of  the  Creditors’ 
Relief  Act,  R.S.O.  1897,  ch.  78,  it 
is  not  necessary  for  subsequent 
creditors  to  do  so. 

Semble,  that  the  provisions  of 
sec.  7 as  to  filing  a sheriff’s  certifi- 
cate are  directory  only  and  not 
imperative. 

Semble,  also,  that  it  is  not  open 
to  another  execution  creditor  to 
question  the  sufficiency  of  an 
affidavit  of  claim  where  the  execu- 
tion debtor  does  not  object.  In 
re  Secord  v.  Mowat,  511. 


CRIMINAL  LAW. 

1 . Evidence  — Seduction  under 
Promise  of  Marriage  of  Previously 
Chaste  Unmarried  Female  under 
21  Years  of  Age — Corroboration  of 
— Criminal  Code,  secs.  182,  684, 
sub-sec.  (c).] — Where  a statute  re- 
quires that  evidence  shall  be 
corroborated  in  some  material  par- 
ticular, the  corroboration  required 
is  in  some  material  respect  that 
will  fortify  and  strengthen  the 
credibility  of  the  main  witness  and 
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justify  the  evidence  being  accepted 
and  acted  upon. 

The  prisoner  was  charged  with 
having  seduced  and  had  illicit  con- 
nection with  an  unmarried  female 
of  previously  chaste  character 
under  21  years  of  age,  contrary  to 
sec.  182  of  the  Criminal  Code.  It 
was  shewn  that  a couple  of 
months  prior  to  the  connection  he 
had  told  her  brother  that  “he 
always  thought  enough  of  A.  to 
marry  her/4 * * 7  and  about  a month 
before  he  and  she  had  their  photo- 
graphs taken  together.  Subse- 
quent to  the  connection  he  told 
her  parents  “that  he  always  in- 
tended to  marry  A.” 

Held  (Osler,  J.A.,  dissenting), 
sufficient  corroboration  of  the 
girl’s  evidence  that  he  had  had 
illicit  connection  with  her  under 
promise  of  marriage. 

Per  Osler,  J.A. : — There  was  no 
corroboration  as  to  the  illicit  con- 
nection on  the  occasion  in  ques- 
tion, the  admissions  and  con- 
versations sworn  to  had  reference 
to  a later  occasion.  Even  the  girl’s 
evidence  did  not  shew  seduction 
and  illicit  connection,  or  that  the 
seduction,  if  any,  was  under 
promise  of  marriage.  Rex  v. 
Daun,  227. 

2.  Necessaries  for  Wife — Omis- 
sion of  Husband  to  Provide — Pro- 
vision by  Others — Injury  to  Health 
— Necessity  for  Proof  of — Criminal 
Code,  secs.  210  (2)  215 — Convic- 
tion Quashed.] — Under  sec.  210, 
sub-sec.  (2),  of  the  Criminal  Code, 
which  deals  with  the  non-support 
of  a wife  by  a husband  when  a 
legal  duty  exists  on  the  husband’s 
part  to  provide  necessaries  for  his 
wife,  the  criminal  responsibility 
for  the  omission  to  do  so  only 
arises  when  it  is  proved  either  that 
her  death  has  been  caused  or  her  j 
life  endangered,  or  her  health  is 


permanently  injured  or  likely  to 
be  by  such  omission. 

Where,  therefore,  the  husband 
was  convicted  on  the  charge  of 
having  “unlawfully  omitted, with- 
out lawful  excuse,  to  supply  his 
wife  and  child  with  the  necessaries 
of  life,  whereby  the  health  of  each 
of  them  became,  and  was  and  is 
likely  to  become,  permanently  in- 
jured,” and  the  evidence  showed 
that  the  wife  and  child  were  living 
with  the  wife’s  mother,  who  sup- 
plied all  her  needs: — 

Held,  that  the  charge  was  not 
sustained,  and  the  conviction  was 
quashed.  Rex  v.  Wilkes,  264. 

3.  Procedure — Prosecution  under 
Ontario  Act — Application  to  Police 
Magistrate  by  Attorney-General  to 
State  Case — Time — Criminal  Code 
— Ontario  Statutes.] — Section  900 
of  the  Criminal  Code  is  now  avail- 
able for  the  review  of  all  summary 
convictions  under  Ontario  law,  by 
virtue  of  the  amendment  to  R.S.O. 
1897,  ch.  90,  by  1 Edw.  VII.  ch.  13. 
sec.  2 (O.). 

An  application  to  a magistrate 
to  state  a case  in  regard  to  a 
prosecution  under  an  Ontario 
statute  need  not  be  made  within 
the  time  limited  by  R.S.O.  1897, 
ch.  90,  sec.  9,  which  applies  only  to 
appeals  to  the  general  sessions, 
but  should  be  made  within  a 
reasonable  time,  no  time  being 
limited  by  sec.  900,  and  no  rules 
having  been  made  under  sec.  533 
of  the  Code.  Rex  v.  Ferguson, 411. 

4.  Keeping  Common  Betting 
House— Betting  Booth  on  Race- 

course of  Incorporated  Association 
— Movable  Structure  — “ House, 

Office,  Room,  or  Other  Place” — 
Criminal  Code,  secs.  197,  198,  204.] 
— A wooden  box  or  booth,  moved 

about  on  castors  from  one  part  to 
another  of  the  grounds  of  an  in- 
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corporated  racing  association 
during  the  progress  of  a race 
meeting,  and  used  by  book- 
makers for  the  purpose  of  making 
and  recording  bets  with  the 
public,  is  an  “ office”  or  “place” 
within  the  meaning  of  sec.  197  of 
the  Criminal  Code. 

Shaw  v.  Morley  (1868),  L.R. 
3 Ex.  137,  followed. 

Held,  also  (Garrow  and  Mere- 
dith, JJ.A.,  dissenting),  that  the 
provisions  of  sub-sec.  2 of  sec.  204 
of  the  Criminal  Code  do  not  apply 
to  the  offence  of  keeping  a common 
betting  house  contrary  to  secs.  197 
and  198,  and  a conviction  may 
properly  be  made  under  these 
latter  sections  for  keeping  a 
common  betting  house  upon  the 
racecourse  of  an  incorporated 
racing  association,  even  where  the 
betting  is  confined  do  the  races 
then  in  progress  upon  that  race- 
course. 

Rex  v.  Hanrahan  (1902),  3 
O.L.R.  659,  followed. 

Conviction  by  the  senior  police 
magistrate  for  the  city  of  Toronto 
affirmed.  Rex  v.  Saunders  et  a\., 
615. 

See  Constitutional  Law. 


DAMAGES. 

1.  Fatal  Accidents  Act — Loss  of 
Child — Right  of  Mother  while 
Father  Living  — Excessive  Dam- 
ages— Reasonable  Expectation  of 
Pecuniary  Benefit — New  Trial.] — 
The  mother  of  the  deceased  is  a 
person  for  whose  benefit  an  action 
can  be  brought  under  the  Fatal 
Accidents  Act,  although  the 
father  is  living. 

Damages  assessed  by  a jury  at 
$3,000  for  the  loss  of  a daughter 
seventeen  years  old  by  reason  of 
the  negligence  of  the  defendants, 
were  held  to  be  excessive,  and  a 
new  trial  was  directed  unless  both 


parties  would  agree  to  have  the 
damages  fixed  at  $1,500. 

Order  of  a Divisional  Court,  11 
O.L.R.  158,  reversed.  Renwick  v. 
Galt,  Preston,  and  Hespeler  Street 
R.W.  Co.,  35. 

2.  Street  Railway  Company  — 
Negligence  of — Married  Woman — 
Personal  Injury  to  — Damages 
Awarded  Husband  — Excessive 
Amount.] — The  female  plaintiff,  62 
years  of  age,  wife  of  the  male 
plaintiff,  who  was  70  years  of  age, 
in  attempting  to  alight  from  one 
of  the  defendants’  cars,  was 
through  the  defendants’  negli- 
gence thrown  to  the  ground  and 
seriously  injured.  She  was  in  the 
doctor’s  hands  for  several  months, 
and  her  arm  and  hand,  which  were 
injured,  were  not  likely  to  be  as 
useful  to  her  as  before  the  acci- 
dent. The  jmy  awarded  the  wife 
$1,000  and  the  husband  $1,200: — 

Held,  that  the  amount  awarded 
the  wife  could  not  be  deemed  to 
be  unreasonable;  but,  as  regarded 
the  husband,  after  due  allowance 
for  the  medical  expenses  and  for 
nursing  and  attendance,  and  con- 
sidering the  age  of  the  parties,  the 
amount  awarded  him  was  exces- 
sive, and  a new  assessment  was 
ordered,  unless  an  agreement  was 
come  to  between  the  parties  that 
the  damages  should  be  reduced  to 
$400.  Clarke  v.  London  Street 
Railway  Co,  279. 

Excessive.] — See  Husband  and 
Wife — Negligence,  5. 

See  Master  and  Servant,  1 — 
Railways,  1. 


DEATH. 

Presumption  of.] — See  Estate. 

DEDICATION. 

See  Highways. 
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Construction  — Life  Estate  — 
Remainder  in  Fee — Grant  of  Land 
— Habendum — Repugnancy  — Re- 
maindermen not  Named — Descrip- 
tion of,  as  “Children”  of  Life 
Tenant — Sufficiency.] — A grantor 
by  deed  granted  to  the  grantee 
“for  and  during  the  term  of  his 
natural  life,  the  lands  and  premises 
hereinafter  mentioned/’  and  upon 
his  death  “unto  those  of  his 
children  who  shall  survive  him  or 
shall  have  died  before  him,  leaving 
lineal  descendants  surviving”  at 
his  death,  “their  heirs  and  assigns 
forever  in  equal  shares  in  fee 
simple  as  tenants  in  common; 
the  said  estate  granted  to  the 
children  (of  the  grantee)  to  be 
subject,  however,  to  the  support 
and  maintenance  on  the  said 
lands  hereinafter  mentioned  of  the 
wife  (of  the  grantee)  during  such 
time  as  she  shall  remain  widow  (of 
the  grantee);”  habendum  “to 
have  and  to  hold  unto”  (the 
grantee)  “his  heirs  and  assigns  to 
and  for  his  and  their  sole  and  only 
use  forever”: — 

Held,  that  the  grantee  took  only 
a life  estate,  his  children  having 
the  remainder  in  fee  simple. 

The  rule  in  Shelley’s  Case  did 
not  apply;  otherwise,  there  would 
be  no  estate  in  the  children 
charged  with  the  support  and 
maintenance  of  the  widow,  and 
there  was  an  express  grant  of  the 
fee  in  remainder  to  the  children. 
The  intent  was  clear  that  the 
grantee  should  only  take  a life 
estate;  and  the  habendum  being 
repugnant  to  the  grant,  was  void. 
Purcell  v.  Tully,  5. 


DELAY. 

See  Judgment. 


DEVOLUTION  OF  ESTATES. 

See  Will,  1. 


DIRECTORS. 

Filling  Vacancies.] — See  Com- 
pany, 7. 


DISCOVERY. 

1.  Libel — Examination  of  De- 
fendant— Answers  Tending  to 
Criminate — Witnesses  and  Evi- 
dence Act,  sec.  5 — Con.  Rule  439.] 
— Upon  the  trial  of  an  action  for 
libel,  sec.  5 of  the  Ontario  Wit- 
nesses and  Evidence  Act,  as  now 
enacted  by  4 Edw.  VII.  ch.  10,  sec. 
21  (O.),  would  be  applicable,  and 
the  defendant  would  not  be  ex- 
cused from  answering  proper  ques- 
tions because  the  answers  might 
tend  to  criminate  him;  and  Con. 
Rule  439  (1250)  puts  a party  on 
his  examination  for  discovery  in 
the  same  position  as  he  would  be 
in  if  he  were  being  examined  as  a 
witness  at  the  trial,  and  he  is, 
therefore,  not  excused  from 
answering  any  question  that  is 
properly  put  to  him,  upon  the 
ground  that  the  answer  to  it  may 
tend  to  criminate  him  and  if  he 
objects  to  answer  on  that  ground, 
his  answer  is  within  the  protection 
of  sec.  5. 

Regina  v.  Fox  (1899),  18  P.R. 
343,  applied. 

Order  of  Mulock,  C.J.Ex.D., 
affirmed.  Chambers  v.  Jaffray  et 
al.,  377. 

2.  “ Officer ” — Member  of  a 

Municipal  Council — Examination 
of.] — A member  of  a municipal 
council,  other  than  the  head,  is 
not  examinable  for  discovery  as 


DEFAMATION. 

See  Discovery,  1. 


676 


INDEX. 


[VOL. 


an  “ officer”  of  the  corporation 
under  Con.  Rule  1256,  439  (a). 
Davies  v.  Sovereign  Bank,  557. 

See  Evidence. 

DISTRIBUTION  OF  ESTATES. 

See  Estate. 

DITCHES. 

See  Water  and  Water- 
courses, 2. 

DIVISIONAL  COURT. 

Leave  to  Appeal  from.] — See 
Practice,  4. 


DOWER. 

Order  Dispensing  with  Release  of 
— Husband  and  Wife  Living  Apart 
— Release  of  Alimony  — R.S.O. 
1897,  ch.  164,  sec.  12.] — A husband 
whose  wife  has  been  living  apart 
from  him  for  two  years,  and  who 
for  valuable  consideration  has  re- 
leased and  discharged  him  from  all 
claims  for  alimony  present  and 
future,  is  not  entitled,  under  sec. 
12  of  R.S.O.  1897,  ch.  164,  to  an 
order  dispensing  with  the  con- 
currence of  his  wife  to  bar  dower 
in  a conveyance,  for  although 
barred  by  contract  from  claiming, 
she  cannot  be  said  to  be  living 
apart  “ under  such  circumstances 
as  by  law  disentitle  her  to  ali- 
mony.” In  re  Tolhurst,  45. 

See  Will,  4. 


ELECTIONS. 

See  Municipal  Corporations, 
4,  10  — Parliamentary  Elec- 
tions. 

ELECTRICITY. 

See  Municipal  Corpora- 
tions, 6. 


EMPLOYERS’  LIABILITY. 

See  Master  and  Servant,  1 2. 


ENGINEER. 

Certificate  of  Necessity  for] — See 
Contract,  1 — Street  Railways. 

ESTATE. 

Distribution  of  Estate — Legatee 
not  Heard  of  for  Seven  Years — 
Presumption  of  Death — Burden  of 
Proof] — A testator,  dying  in  1895, 
gave  his  estate  ((subject  to  his 
wife's  life  interest)  to  his  brothers 
and  sisters,  share  and  share  alike. 
One  brother  was  living  in  1885, 
but  had  not  been  heard  of  for 
more  than  .seven  years  before  the 
death  of  the  testator.  There  was 
no  evidence  that  he  was  in  fact 
dead,  nor  that  he  survived  the 
testator.  Letters  of  administra- 
tion to  his  estate  were  granted  in 
1903,  upon  the  presumption  that 
he  was  dead: — 

Held,  that  the  onus  of  proof  that 
he  survived  the  testator  lay  upon 
those  who  claimed  under  him; 
and,  there  being  no  evidence  that 
he  survived,  the  administrator  of 
his  estate  failed  to  establish  any 
right  to  share  in  the  testator's 
estate;  and  distribution  among 
the  other  legatees  or  their  repre- 
sentatives was  ordered,  subject  to 
their  undertaking  to  refund  should 
it  be  established  at  some  future 
time  that  the  absentee  or  his 
representative  was  entitled.  In 
re  Me  Neil,  208. 

Life  Estate] — See  Deed. 

In  Fee] — See  Will,  3. 


ESTOPPEL. 

See  Company,  1 — Limitation 
of  Actions. 
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Master’s  Office  — Reference  to 
Take  Partnership  Accounts — De- 
fendant out  of  Jurisdiction — Pre- 
liminary Examination  of  as  to  Sur- 
charge— Discretion  of  Master  to 
Direct — Issue  of  Commission — Ap- 
pointment of  Master  as  Commis- 
sioner .] — The  discretion  vested  in 
the  Master  by  Con.  Rules  668-669 
as  to  preliminary  examinations  in 
taking  accounts  is  very  wide,  and 
where  in  the  proper  exercise  of  his 
discretion  an  examination  of  a 
party  is  directed,  it  will  not  be 
interfered  with;  but  he  has  no 
power  to  require  'the  attendance 
within  the  jurisdiction  of  a de- 
fendant residing  thereout,  or  to 
issue  a commission  naming  him- 
self as  commissioner.  As  it  ap- 
peared in  this  case  that  it  would 
be  in  the  interests  of  justice  that 
the  examination  should  be  held 
before  the  Master  personally,  the 
Court  directed  a commission  to 
issue  for  such  examination,  nam- 
ing him  as  the  commissioner. 
Connolly  v.  Connor , 304. 

Burden  of  Proof.] — See  Estate 
— Insurance,  1 — Negligence,  2 
— Railways,  6. 

Of  Arbitrator,  Admissibility  of.] 
— See  Municipal  Corporations, 

4. 

Reception  of.] — See  Husband 
and  Wife. 

Secondary.] — See  Contract,  3. 

See  Bankruptcy  and  Insol- 
vency, 2 — Criminal  Law,  1 — 
Discovery,  1 — Landlord  and 
Tenant  — Malicious  Prosecu- 
tion— Medical  Practitioner — 
Nuisance. 


EXAMINATION. 

See  Discovery,  1,  2. 


EXPROPRIATION. 

Of  Land] — See  Company,  4. 

FIRE  INSURANCE. 

See  Insurance. 

FRAUD. 

Absence  of — Non-Rescission  of 
Contract  for  Sale  of  Land.]—See 
Sale  of  Land. 

See  Contract,  1. 

GAMING. 

See  Criminal  Law,  4. 

HAWKERS  AND  PEDLERS. 

See  Municipal  Corporations, 

7. 


HIGHWAYS. 

Dedication — User  by  Public — 
Action — Parties — Attorney-General 
— M unicipal  C orporation— Owner- 
ship in  Fee.] — In  an  action  for  a 
declaration  that  a portion  of  the 
River  road  lying  between  Burgar 
and  Dorothy  streets,  in  the  town 
of  Welland,  was  not  a highway, 
but  the  private  property  of  the 
plaintiffs,  it  appeared  that  the 
road  had  been  continuously  trav- 
elled by  the  public  since  the  dis- 
trict was  first  settled,  and  that  in 
1855  B.,  the  plaintiffs’  predecessor 
in  title,  as  owner  of  the  lands  ad- 
joining this  portion  of  the  road, 
agreed  with  the  municipal  cor- 
poration of  the  township  in  which 
these  properties  were  then  situate, 
to  dedicate  to  the  public  as  high- 
ways and  to  open  up  for  traffic 
Burgar  and  Dorothy  streets,  and, 
in  consideration  of  his  doing  so, 
the  corporation  agreed  to  close  up 
and  convey  to  him  the  portion  of 
the  River  road  in  question.  For 
this  purpose  a by-law  was  passed, 
admitted  by  the  defendants  to  be 


>678 


INDEX. 


legal  and  sufficient,  and  a con- 
veyance to  B.  was  duly  executed, 
which,  as  admitted,  vested  the 
fee  in  him: — 

Held,  that  if  a highway  now 
existed,  it  must  be  by  virtue  of  an 
express  or  implied  dedication  by 
the  owner  since  1855;  and,  as 
such  private  dedication  would  vest 
in  the  municipality  not  merely 
the  surface,  but  the  soil  and  free- 
hold of  the  highway,  it  was  un- 
necessary for  the  purposes  of  the 
present  action  that  the  Attorney- 
General  should  be  added  as  a 
party. 

The  by-law  enacted  that  B. 
should  have  the  right  to  close  up 
the  road  as  soon  as  Burgar  and 
Dorothy  streets  should  be  opened 
for  public  use  and  travel.  Until 
1873  or  1874  Burgar  street  was  un- 
fit for  use  as  a public  highway, 
and  the  public  continued  to  use 
the  River  road,  and  even  after 
Burgar  street  was  opened  and 
used  the  user  of  the  portion  of  the 
River  road  in  question  continued, 
and  no  attempt  was  made  at  any 
time  to  close  it;  the  public  con- 
tinuously used  it  without  objec- 
tion, and  public  money  was  spent 
upon  it  from  time  to  time: — 

Held,  following  Mytton  v.  Duck 
{1866),  26  U.C.R.  61,  that,  even 
if  the  user  for  the  first  eighteen 
years  should  not  be  taken  into 
account,  because  of  the  special 
clause  in  the  by-law  of  1855,  there 
had  been,  since  the  right  to  close 
became  absolute,  thirty-two  or 
thirty-three  years  of  uninter- 
rupted user  before  the  bringing  of 
this  action,  sufficient  to  establish 
conclusively  a dedication.  Ma- 
coornb  et  al.  v.  Town  of  Welland, 
362. 

See  Municipal  Corporations, 
2,  8 — Nuisance — Railways,  8 — 
Way. 


[VOL. 

HUSBAND  AND  WIFE. 

Criminal  Conversation — Aban- 
donment — Separation  — Hearsay 
Evidence — Damages.] — Appeal  by 
the  defendant  and  cross-appeal  by 
the  plaintiff  from  the  judgment  of 
a Divisional  Court  reported  8 
O.L.R.  308. 

The  appeal  was  dismissed  on 
the  ground  that  the  evidence  did 
not  shew  such  abandonment  by 
the  plaintiff  of  his  wife  as  deprived 
him  of  his  right  of  action,  and  the 
cross-appeal  on  the  ground  of  im- 
proper reception  of  evidence  at 
the  trial  and  excessive  damages. 

Patterson  v.  McGreg'or  (1869), 
28  U.C.R.  280,  observed  upon.  C. 
v.  D.,  24. 

Omission  to  Provide  Neces- 
saries.]— See  Criminal  Law,  2. 

See  Damages,  2 — Dower. 


IMPROVEMENTS. 

Demand  of  Possession — Subse- 
quent Improvements — Mistake  of 
Title — Delay  in  Bringing  Action — 
Lien] — The  defendant  and  a life 
tenant  of  certain  lands  lived 
together  thereon,  the  defendant 
bond  fide  believing  that  the  land 
was  or  would  be  hers  on  the  life 
tenant’s  death.  After  the  life 
tenant’s  death  the  defendant  con- 
tinued living  on  the  land  and  made 
improvements  thereon.  About  a 
year  and  a half  after  the  life 
tenant’s  death  the  defendant  was 
served  with  a notice  demanding 
possession,  and  stating  that  un- 
less possession  was  given  within 
a reasonable  time  a writ  would  be 
issued.  No  action  was  taken  upon 
the  demand,  and  the  defendant, 
who  was  an  illiterate  woman,  re- 
mained in  possession,  and  under 
such  belief  of  title  continued  to 
make  improvements;  and  it  was 
not  until  some  seven  years  after- 
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wards,  when  another  notice  had 
been  served  on  her,  that  an  action 
was  brought  to  recover  posses- 
sion, the  bulk  of  the  improve- 
ments having  been  made  during 
the  period  between  the  two 
notices : — 

Held,  that  under  the  circum- 
stances the  defendant  was  en- 
titled to  the  value  of  her  improve- 
ments. Corbett  v.  Corbett,  268. 

Right  to  Recover  for.] — See  Rail- 
ways, 5. 

INCOME. 

See  Assessment  and  Taxes,  1. 

INDEMNITY. 

See  Practice,  2. 


INFANT. 

Custody — Rights  of  Father — Fit- 
ness— Religious  Faith — Temporal 
Welfare  of  Child — Abandonment — 
R.S.O.  1897,  ch.  259.]— Upon  an 
application  by  the  father  of  a girl 
of  eleven  years  for  an  order  against 
the  maternal  grandmother  for 
delivery  of  custody,  it  was  shewn 
that  the  mother  of  the  child  was 
dead,  that  the  child  had  lived 
with  the  grandmother  since  she 
was  three  years  old,  and  had  been 
brought  up  as  a Protestant,  while 
the  father  had  become  a Roman 
Catholic  and  desired  to  educate 
the  child  in  that  faith: — 

Held,  upon  the  evidence,  that 
the  applicant  was  not  an  unfit 
person  to  have  the  custody  of  his 
daughter;  that  there  was  no 
agreement  that  the  child  should 
remain  with  the  grandmother 
always  or  until  her  death,  and  the 
father  had  not  abandoned  his 
parental  rights;  that  the  child 


herself  had  no  serious  religious 
convictions;  that  she  would  have 
a better  home  and  a better  educa- 
tion in  her  father’s  house  than 
with  her  grandmother;  that  it 
would  be  for  her  advantage  to  be 
brought  up  in  the  same  home  with 
her  only  brother;  and  that  no 
case  had  been  made  out  which 
would  justify  a refusal  to  give 
effect  to  the  father’s  right  to  the 
custody  of  his  child. 

While  the  welfare  of  the  infant 
is  in  one  sense  paramount,  the 
paternal  right  to  custody  and  con- 
trol is  supreme,  unless  a very  ex- 
treme case  can  be  made  out  shew- 
ing that  it  is  imperative  for  the 
protection  of  the  child  that  the 
Court  should  interfere  with  that 
right. 

The  reluctance  of  the  Court  to 
separate  brothers  and  sisters  is 
very  great. 

It  is  the  duty  of  the  Court  to  en- 
force the  wishes  of  the  father  as  to 
the  religious  education  of  his 
children,  unless  there  is  strong 
reason  for  disregarding  them. 
The  Court  has  jurisdiction  to 
interfere,  even  against  the  father’s 
wishes,  to  prevent  the  religious 
convictions  of  his  child  being 
interfered  with;  but  the  circum- 
stances must  be  such  as  to  satisfy 
the  Court  that  there  has  been  an 
abandonment  or  abdication  of  the 
paternal  right,  or  at  least  that  the 
training  of  the  child  has  imbued  it 
with  such  deep  religious  convic- 
tions that  to  disturb  them  would 
be  clearly  dangerous  to  its  moral 
welfare. 

The  Children’s  Protection  Act, 
R.S.O.  1897,  ch.  259,  has  no  appli- 
cation to  the  case  of  a child 
situated  as  this  one  was. 

Order  of  Anglin,  J.,  affirmed. 
In  re  Faulds,  245. 

See  Nuisance. 


680 


INDEX. 


INJUNCTION. 

Expulsion  of  Member  of  Asso- 
ciation — Right  of  Property — Neces- 
sity for.] — To  give  jurisdiction  to 
the  Court  to  interfere  by  way  of 
injunction  to  restrain  the  expul- 
sion of  a member  of  a club  or  asso- 
ciation it  must  appear  that  he  has 
some  right  of  property  therein. 

The  right  to  use  the  club  or 
association  rooms,  property  and 
effects  on  payment  of  a subscrip- 
tion, without  any  right  to  partici- 
pate in  the  assets,  if  distribution 
ensued,  is  merely  a personal  one. 
The  only  remedy  in  such  case,  if 
the  expulsion  is  wrongful  or  in- 
jurious, is  by  an  action  for  dam- 
ages. 

Where,  therefore,  an  injunction 
was  granted  restraining  a hockey 
association  from  expelling  one  of 
its  members,  whereby  he  would 
be  debarred  from  playing  in  a 
specified  game,  there  being  no 
allegation  or  proof  of  his  having 
paid  any  subscription,  or  that  he 
had  any  right  of  property  in  the 
association,  the  injunction  was  set 
aside  and  the  action  therefor  dis- 
missed with  costs.  Rowe  v. 
Hewitt,  13. 

See  Copyright — Pleading — 
Trade  Unions. 


INSURANCE. 

1.  Life  Insurance  — Preferred 
Beneficiaries  — Survivorship  — 
Onus  of  Proof — R.S.O.  1897  ch. 
203,  sec.  159,  sub-secs.  1,  8 — 4:Edw. 
VII.  ch.  15,  sec.  7 (0.).] — The  in- 
sured in  a policy  effected  by  him 
in  favour  of  his  wife  and  two  of 
his  children,  which  had  not  been 
varied  by  him,  perished  with  his 
wife  in  a storm  on  one  of  the  Great 
Lakes,  and  there  was  no  evidence 
of  survivorship.  The  personal 
representatives  of  the  wife  claimed 
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a third  share  of  the  policy  monies, 
which  had  been  paid  into  court 

Held,  that  apart  from  the  opera- 
tion of  sub-sec.  8,  sec.  159,  R.S.O. 
1897,  ch.  203,  as  amended,  a pre- 
ferred beneficiary  under  a policy 
within  sub-sec.  1 of  that  section 
only  acquires  an  interest  contin- 
gent upon  being  alive  when  the 
insured  dies;  and  that  the  wife’s 
representatives  being  unable  to 
prove  that  she  was  living  at  the 
time  her  husband  died,  were  not 
entitled  to  the  share  claimed  by 
them. 

Order  made  declaring  the  fund 
to  be  the  property  of  the  two 
children  in  equal  shares.  Re 
Phillips  and  Canadian  Order  of 
Chosen  Friends,  48. 

2.  Life  Insurance  — Varying 
Benefit  of — Instrument  in  Writing 
— Invalid  Will — R.S.O.  1897,  ch. 
203,  sec.  160,  sub-sec.  1.] — A will, 
invalidly  executed,  is  not  an 
“instrument  in  writing”  effectual 
to  vary  the  benefit  of  an  insurance 
certificate,  under  R.S.O.  1897,  ch. 
203,  sec.  160,  sub-sec.  1.  In  re 
Jansen,  63. 

3.  Life  Insurance — Benefit  Cer- 
tificate— Attempt  to  Change  Bene- 
ficiary — Necessity  of  Consent 
Thereto — Trust  — Application  of 
Existing  Law  — 47  Viet.  ch.  20, 
secs.  5 & 6 (0.) — -48  Viet.  ch.  28, 
sec.  1,  sub-sec.  3 (0.) — R.S.O.  1897, 
ch.  203,  sec.  160.] — Under  an  in- 
surance certificate  for  $3,000 
issued  by  a society  in  1882,  the 
insured’s  wife  was  made  the  bene- 
ficiary, and  the  certificate  was 
delivered  to  her  and  always  re- 
mained in  her  possession.  In  1886 
the  husband  purported  to  sur- 
render the  certificate,  procuring 
another  one  to  be  issued  in  favour 
of  his  son  and  daughter,  which 
was  delivered  to  the  daughter, 
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who  had  always  retained  it.  In 
1887  the  wife  procured  a divorce 
from  her  husband,  which  was  ad- 
mitted to  be  invalid;  and  in  1889 
the  husband  went  through  a form 
of  marriage  with  one  E.,  when  he 
purported  to  surrender  the  last 
mentioned  certificate,  procuring 
another  one  to  be  issued  in  E/s 
favour,  to  whom  it  was  delivered, 
and  who  always  retained  posses- 
sion of  it.  On  the  husband's 
death  a claim  made  by  E.  was 
settled,  and  the  question  was  as 
to  the  rights  of  the  wife  and 
children  under  the  respective 
certificates : — 

Held , that  under  the  statute 
then  in  force,  47  Viet.  ch.  20  (O.), 
the  first  certificate  became  a trust 
in  the  wife's  favour,  over  which, 
so  long  as  she  lived,  the  husband 
had  no  control  except  under  secs. 
5 and  6 of  that  Act,  which,  how- 
ever, did  not  empower  him  to  sur- 
render and  replace  it  by  another, 
for  this  only  could  be  done  with 
the  wife’s  consent  under  48  Viet, 
ch.  28,  sec.  1,  sub-sec.  3 (O),  and 
that  the  wife's  rights  were  not 
affected  by  sub-sec.  5 of  sec.  160 
R.S.O.  1897,  the  assured  not 
having  availed  himself  of  the 
power  conferred  by  that  section. 
Cartwright  v.  Cartwright , 272 

4.  Fire  Insurance — Breach  of 
Statutory  Condition  — Subsequent 
Insurance  — Notice  — Knowledge 
of  Sub-agent — Dismissal  of  Action 
on  Policy — Refund  of  Premium.] — 
By  a condition  of  a policy  of  fire 
insurance  (statutory  condition 
No.  8)  the  insurance  company 
were  not  to  be  liable  if  any  subse- 
quent insurance  were  effected  un- 
less and  until  the  company  should 
assent  thereto,  etc.  A subsequent 
insurance  was  effected  by  the  in- 
sured, and  no  notice  in  writing 
thereof  was  given  nor  any  com- 


munication made  to  the  company 
nor  to  any  agent  having  power  to 
receive  such  notice,  and  the  fact 
of  the  existence  of  the  subsequent 
insurance  was  not  disclosed  to  the 
company  until  after  the  insured 
premises  were  injured  by  fire: — 

Held,  that  the  circumstance 
that  the  subsequent  insurance  was 
effected  by  a sub-agent  of  the 
company's  general  agent,  who  had 
also  acted  in  procuring  the  prior 
insurance  with  the  company, 
should  not  be  regarded  as  affect- 
ing the  company  with  construc- 
tive notice  of  the  subsequent  in- 
surance. 

An  action  upon  the  policy  being 
dismissed,  the  company  were 
ordered  to  refund  the  last  pay- 
ment of  premium,  which  was  re- 
ceived in  ignorance  that  the 
policy  was  no  longer  in  force. 
Imperial  Bank  of  Canada  v.  Royal 
Insurance  Co.,  519. 

INTOXICATING  LIQUORS. 

Local  Option  By-law — Consoli- 
dated Municipal  Act,  1903,  secs. 
245  and  246 — General  Bribery.] — 
A cattle  drover  who  was  not  a 
“ temperance  man,"  nor  an  agent 
in  any  way  of  the  “ temperance 
people  " who  were  promoting  the 
passage  of  a local  option  by-law, 
having  a grudge  against  a local 
hotel  keeper,  took  an  active  in- 
terest in  the  passing  of  the  by-law 
by  treating  freely  as  he  travelled 
through  the  township,  with  a view, 
as  he  admitted,  of  influencing  the 
electors  to  vote  for  the  by-law. 
There  was  no  general  drunken- 
ness, and  it  was  not  proved  defi- 
nitely that  any  one  elector  had 
been  treated.  The  by-law  was 
carried  by  a majority  of  205  in  a 
vote  of  over  1,200: — 

Held,  in  the  circumstances,  that 
such  treating  and  conduct  were 
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not  the  means  of  the  passing  of 
the  by-law  in  violation  of  the  pro- 
visions of  secs.  245  and  246  of  the 
Consolidated  Municipal  Act,  1903. 

Judgment  of  Meredith,  C.J. 
C.P.,  reversed.  In  re  Gerow  and 
Township  of  Pickering,  545. 


JUDGMENT. 

Summary  Judgment  — Motion 
for — Delay — Con.  Rule  603.] — The 
intention  of  Con.  Rule  603  is  that 
a motion  for  summary  judgment 
shall  be  made  within  a reasonable 
time  after  the  appearance  of  the 
defendant;  and  a motion  for  judg- 
ment in  an  action  in  which  the 
writ  was  issued  in  June,  the  ap- 
pearance entered  in  July,  and  the 
motion  not  launched  until  Novem- 
ber— the  delay  not  being  ex- 
plained— was  refused. 

McLardy  v.  Slateum  (1890),  24 
Q.B.D.  504,  followed.  German 
American  Bank  v.  Keystone  Sugar 
Co.,  555. 

Form  of.] — See  Copyright. 

Motion  for.] — See  Practice,  1. 

Terms  of.] — See  Vendor  and 
Purchaser. 

See  Carriers,  1. 


JURISDICTION. 

Service  out  of — Personal  Ser- 
vice.]— See  Lunatic,  Practice, 
2,  5. 

JURY. 

Findings  of.] — See  Animals  — 
Carriers,  1. 

Summoning  of.] — See  Constitu- 
tional Law. 

Trial  Without.] — See  Medical 
Practitioner. 


[vol.. 

LAND. 

Expropriation  of.] — See  Rail- 
ways, 4,  5. 

Sale  of.] — See  Sale  of  Land. 
See  Negligence,  5. 


LANDLORD  AND  TENANT. 

Lease  by  Municipal  Corporation 
— Expiration  of  Term — Buildings 
and  Permanent  Improvements — 
Payment  for — Work  Done  Under 
Prior  Leases  and  by  Sub-tenant — 
u Permanent  Improvements  ” — Evi- 
dence to  Explain  — “ W orth  ’ ’ — 
Meaning  of  — Costs — Municipal 
Arbitration  Act,  R.S.O.  1897,  ch. 
227 , sec.  2,  sub-sec.  6.] — Where,  by 
the  terms  of  a lease,  the  lessors,  in 
case  of  their  refusal  to  renew  at 
the  expiration  of  the  term,  were 
to  pay  to  the  lessee  “such  reason- 
able sum”  as  “the  buildings  and 
permanent  improvements”  on  the 
demised  premises  might  then  be 
worth,  evidence  was  held,  in  an 
arbitration  to  fix  their  value,  to  be 
admissible  to  explain  the  meaning 
of  the  words  “permanent  im- 
provements,” namely,  improve- 
ments made  and  in  a sense  owned 
by  the  lessee. 

Held,  also,  that  the  meaning  of 
the  word  “worth”  was  the  value 
of  such  buildings  and  permanent 
improvements  to  the  lessee  in  case 
the  lease  was  renewed;  and  the 
principle  to  be  adopted  was  the 
fair  and  reasonable  market  value 
thereof  as  would  result  if  it  were 
the  case  of  the  bringing  together 
of  a willing  buyer  and  prudent 
seller. 

Certain  of  the  alleged  improve- 
ments claimed  for  consisted  of 
filling  in  portions  of  a water  lot, 
wdiich  was  done  by  or  for  lessees 
under  prior  leases  in  performance 
of  agreements  entered  into  there- 
for:— 
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Held,  that  the  claimant  was  not 
entitled  to  be  paid  for  such  filling 
in,  for  when  done  it  at  once  be- 
came part  of  the  freehold,  and 
was  not  in  any  sense  a permanent 
improvement  under  the  claimant’s 
lease. 

Other  alleged  improvements, 
also  consisting  of  filling  in,  were 
done  by  a sub-tenant,  under  a sub- 
lease from  the  claimant : — 

Held,  that  such  improvements 
enured  to  the  benefit  of  the  lessee, 
and  he  was  entitled  to  be  paid  for 
them. 

Where  a submission  to  arbitra- 
tion under  the  Municipal  Arbitra- 
tion Act,  R.S.O.  1897,  ch.  227,  is 
silent  as  to  costs,  sub-sec.  6 of 
sec.  2 of  the  Act,  applies,  and  em- 
powers the  arbitrator  to  deal  with 
them;  and  in  this  matter  he 
having  awarded  costs  to  the 
claimant,  the  Court,  under  the 
circumstances,  refused  to  inter- 
fere. Dalton  v.  City  of  Toronto,  582. 


LIBEL. 

See  Discovery,  1. 


LIEN. 

See  Improvements  — Me- 
chanics’ Lien. 


LIFE  ESTATE. 

See  Deed. 


LIFE  INSURANCE. 

See  Insurance. 


LIMITATION  OF  ACTIONS. 

Loan  to  Railway  Company 
through  General  Manager — Bill  of 


Exchange  Therefor — Acceptance  by 
Company — Payments  of  Interest 
Estoppel.] — In  1893,  E.  N.,  one  of 
the  plaintiffs,  and  mother  of  her 
co-plaintiff,  at  the  request  of  F.,. 
her  brother,  who  was  the  chief 
executive  officer  of  the  defen- 
dants’ railway,  and  had  the- 
management  of  its  financial 
matters,  lent  to  the  company 
$4,600,  giving  him  her  cheque 
therefor,  payable  to  his  order, 
which  he  endorsed  over  to  the 
company,  and  it  was  applied  to 
their  purposes,  but,  through  some 
error  in  bookkeeping,  F.  was, 
credited  with  the  loan  in  the  com- 
pany’s books.  E.  N.  received  as. 
security  for  the  loan  a bill  of  ex- 
change, drawn,  according  to  the: 
company’s  usual  custom,  by  F., 
payable  to  himself,  and  accepted, 
under  F.’s  instructions,  by  the 
company’s  secretary,  which  F.  en- 
dorsed over  to  E.  N.  The  bill  was 
renewed  from  time  to  time,  in- 
terest being  paid  by  the  com- 
pany’s cheques,  drawn  payable  to- 
F.,  and  endorsed  over  to  E.  N.r 
until  1895,  when  she,  having; 
transferred  the  bill  to  her  co- 
plaintiff, the  interest  thereafter- 
was  paid  to  him.  On  March  31st, 
1899,  the  amount  standing  to  F.’s 
credit  in  the  company’s  books,  in- 
cluding this  loan,  was  transferred 
on  the  books  to  a firm,  of  which 
F.  was  a member,  without  the 
knowledge  of  the  plaintiffs.  The 
interest  thereafter  was  paid  in  the 
same  manner  as  before,  but  in 
reality  it  was  paid  by  F.  personally 
of  which  the  plaintiffs  were  not 
aware.  The  payment  of  interest 
continued  until  1900. 

In  an  action  brought  in  1905: — 

Held,  that  the  plaintiffs  were 
entitled  to  recover;  that  the  debt 
was  from  its  inception,  and  con- 
tinued to  be,  that  of  the  company,. 


684 


INDEX. 


[VOL. 


and  not  of  F.,  and  that  the  com- 
pany were  estopped  from  contend- 
ing that  the  payments  of  interest 
were  not  made  by  them,  and  that 
such  payments  prevented  the 
Statute  of  Limitations  from  run- 
ning against  the  plaintiffs. 

The  principle  of  the  decision  in 
Re  Tucker,  Tucker  v.  Tucker, 
[1894]  3 Ch.,  429,  applied.  Nickle 
v.  Kingston  and  Pembroke  R.W. 
Co.,  349. 

LIQUORS. 

See  Intoxicating  Liquors. 

LOAN  COMPANIES. 

See  Company,  5. 


LOCAL  OFFICES. 

Law  and  Text  Books — County 
Councils — 3 Edw.  VII.  ch.  19,  sec. 
506  (0.).] — The  office  of  Local 
Master  in  Chancery  is  an  office 
within  sec.  506  of  the  Municipal 
Act,  3 Edw.  VII.  ch.  19  (O.), 
which  enacts  that  the  county 
council  shall  provide  proper  offices 
(together  with  fuel,  light,  sta- 
tionery and  furniture),  for  all 
officers  connected  with  the  High 
Court  of  Justice. 

The  words  “ stationery  and  fur- 
niture” do  not  extend  to  law  and 
text  books.  In  re  Local  Offices  of 
the  High  Court,  16. 


LOCAL  OPTION. 

See  Intoxicating  Liquors  — 
Municipal  Corporations,  4,  10. 


LUNATIC. 

Petition  for  Declaration  of 
Lunacy — Service  out  of  the  Juris- 


diction— Dispensing  with  Personal 
Service — Jurisdiction  of  Master  in 
Chambers.] — A petition  for  a de- 
claration of  lunacy  may  be  served 
out  of  Ontario  under  3 Edw.  VII. 
ch.  8,  sec.  13  (O.). 

And  where  the  supposed  lunatic 
was  confined  in  an  asylum  outside 
of  Ontario,  and  an  order  was  made 
by  the  Master  in  Chambers  autho- 
rizing service  there  upon  the  sup- 
posed lunatic  and  the  medical 
superintendent  of  the  asylum,  and 
the  latter  alone  was  served,  be- 
cause he  was  of  opinion  that  ser- 
vice might  dangerously  excite  the 
former,  an  order  was  made  dis- 
pensing with  personal  service  and 
confirming  the  service  made. 

Queer e,  as  to  the  jurisdiction  of 
the  Master  in  Chambers,  under 
Rule  42,  to  make  an  order  for  ser- 
vice out  of  the  jurisdiction  of  such 
a petition.  In  re  Webb,  194. 

Confinement  of.]  — See  Mali- 
cious Prosecution. 


MALICIOUS  PROSECUTION. 

Confinement  as  Lunatic — Proof 
— Act  Respecting  Public  Lunatic 
Asylums — R.S.O.  1897,  ch.  317, 
sec.  12.] — In  an  action  for  mali- 
cious prosecution  against  parties 
by  whom  proceedings  had  been 
taken  under  the  Act  respecting 
Public  Lunatic  Asylums,  R.S.O. 
1897,  ch.  317,  for  arrest  and  con- 
finement of  the  plaintiff  as  insane 
and  dangerous,  before  a justice, 
who  committed  him  to  gaol,  from 
which  he  was  afterwards  taken 
to  an  asylum,  and  was  dis- 
charged on  the  ground  that  he  was 
not,  and  never  had  been  insane: — 

Held,  that  the  inquiry  before 
the  justice  was  a judicial  pro- 
ceeding, and  that  it  was  essential 
to  the  plaintiff's  success  that  he 
should  allege  and  prove  that  the 
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proceedings  had  terminated  in  his 
favour,  which  they  had  not  done 
so  long  as  the  order  of  the  justice 
stood,  and  this  although  the 
statute  did  not  provide  for  setting 
aside  the  adjudication  of  the 
justice  by  way  of  appeal  or  other- 
wise. Bush  v.  Park , 180. 


MALPRACTICE. 

See  Medical  Practitioner. 


MASTER  AND  SERVANT. 

1 . W orkmen’s  Compensation  Act 
— Superintendence  — Negligence 
— Damages.] — The  infant  plaintiff, 
a lad  of  eighteen,  was  engaged 
with  two  men  in  riveting  the 
plates  of  a boiler.  It  was  the  duty 
of  one  of  the  three  to  heat  the 
rivets,  of  the  second  to  place  them 
in  position,  and  of  the  third  to 
fasten  them  by  means  of  a 
hydraulic  hammer  which  he  put 
in  operation  by  a lever.  This  man 
directed  the  infant  plaintiff  to  go 
inside  the  boiler  to  hold  back  a 
loose  stay  which  was  coming  in  the 
way  of  the  rivets,  and  the  infant 
plaintiff  while  in  the  boiler  was 
injured : — 

Held,  affirming  the  decision  of 
the  Divisional  Court  reported 
11  O.L.R.  124,  that  the  man  who 
was  using  the  hydraulic  hammer 
was  in  effect  necessarily  entrusted 
with  the  superintendence  of  the 
whole  operation,  that  to  his  orders 
the  infant  plaintiff  was  bound  to 
conform,  and  that  the  accident 
having  happened,  as  was  found, 
owing  to  this  man's  negligence, 
the  infant  plaintiff  was  entitled  to 
damages. 

Held,  however,  that  the  dam- 
ages must  be  reduced  by  the 
$400  which  the  jury  evidently  in- 
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tended  for  the  adult  plaintiff,  as 
there  was  no  evidence  to  support 
the  verdict  in  this  respect.  Shea 
v.  John  Inglis  Co.,  Limited,  80. 

2.  Employers’  Liability  — Acci- 
dent— Course  of  Employment.] — 
The  driver  of  the  defendants'  ice- 
wagon,  after  delivering  their  ice 
along  his  prescribed  route,  instead 
of  returning  to  the  company's 
barns,  got  drunk,  and  some  hours 
after  he  was  due  to  return,  and 
while  driving  out  of  his  homeward 
course,  ran  over  the  plaintiff, 
causing  injury:— 

Held,  that  the  defendants  were 
not  liable,  as  the  driver  was  not 
acting  in  the  course  of  his  employ- 
men  at  the  time  of  the  accident. 
Wills  v.  Belle  Ewart  Ice  Co.,  526. 

See  Negligence,  5. 


MASTER  IN  CHAMBERS. 

Jurisdiction  of.] — See  Lunatic. 


MASTER’S  OFFICE. 

See  Evidence. 


MECHANICS’  LIEN. 

Time  for  Registering — Comple- 
tion of  Work  — Satisfaction  of 
Architects — Work  done  after  Regis- 
tration of  Lien.] — Under  a con- 
tract made  with  the  railway  com- 
pany for  the  erection  of  a building, 
the  work  was  to  be  done  to  the 
entire  satisfaction  of  certain  archi- 
tects. The  plaintiffs,  who  were 
sub-contractors  for  a part  oflthe 
building,  ceased  work  on  the  20th 
May,  under  the  belief  that  their 
contract  was  completed,  and  their 
secretary-treasurer,  on  the  8th  of 
June,  made  an  affidavit  stating 
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such  to  be  the  fact,  with  a view  of 
having  a lien  registered,  which 
was  done  on  24th  June.  The 
architects,  however,  were  not 
satisfied,  and  required  further 
work  to  be  done,  and  this  was  ac- 
cordingly done  in  June,  and  again 
in  August,  and  it  was  not  until  the 
4th  of  August  that  the  architects 
were  satisfied  and  accepted  the 
work 

Held,  that  under  the  contract 
the  architects,  being  the  persons 
to  determine  when  the  work  was 
completed,  it  was  not  so  com- 
pleted until  they  had  signified 
their  approval,  and  therefore  the 
lien  was  registered  in  time. 
Vokes  Hardware  Co.  v.  Grand 
Trunk  R.W.  Co.  and  S.  F.  Whit- 
ham,  344. 


MEDICAL  PRACTITIONER. 

Action  against , for  Malpractice 
— Trial  without  Jury — Negligence 
— Evidence — Cos£s.] — It  is  now  the 
general  rule,  as  recognized  in  Town 
v.  Archer  (1902),  4 O.L.R.  383, 
that  actions  against  physicians  or 
surgeons  for  malpractice,  where 
the  facts  are  not  so  much  in  dis- 
pute as  the  deductions  of  skilled 
witnesses  upon  the  method  of 
treatment  disclosed,  shall  be  tried 
without  a jury. 

The  negligence  complained  of  in 
this  case  was  in  setting  and  treat- 
ing a fracture  of  the  plaintiff’s  leg, 
the  result  being  a shortened  leg 
and  a slightly  everted  foot : — 

Held,  that  this  result  could  not 
be  invoked  as  sufficient  evidence 
of  negligence,  on  the  doctrine  of 
res  ipsa  loquitur;  and  that  the  de- 
fendant’s treatment  was  not  to  be 
condemned  because  somebody  else 
of  perhaps  equal  skill  would  have 
pursued  another  course;  and  there 
being  no  lack  of  care  and  atten- 


tion on  the  defendant’s  part,  and 
the  evidence  not  disclosing  any 
piece  of  negligence  or  ignorance 
which  could  be  classed  under  the 
head  of  malpractice,  the  action 
was  dismissed. 

Upon  consideration  of  a num- 
ber of  circumstances,  one  of  them 
being  that  the  action  was  defended 
by  a medical  protection  society, 
the  plaintiff  was  relieved  from 
payment  of  the  costs  of  the  de- 
fence upon  condition  of  the  proper 
fees  of  the  defendant  for  his  treat- 
ment being  paid.  Hodgins  v. 
Banting,  117. 


MISREPRESENTATION. 

Bee  Sale  of  Land. 

MORTGAGE. 

See  Bankruptcy  and  Insol- 
vency, 2 — Sale  of  Land. 


MUNICIPAL  CORPORATIONS. 

1.  Water  Rates — Power  to  Dis- 
criminate.]— A water  rate  imposed 
by  a municipal  authority  must  be 
an  equal  rate  to  all  consumers,  un- 
less express  legislative  authority 
has  been  given  to  discriminate. 

Attorney-General  of  Canada  v. 
City  of  Toronto  (1893),  23  S.C.R. 
514,  followed. 

Judgment  of  Street,  J.,  10 
O.L.R.  280,  affirmed.  Hamilton 
Distillery  Co.  v.  City  of  Hamilton, 
Hamilton  Brewing  Association  v. 
City  of  Hamilton,  75. 

2.  Accident  — Negligence  — 
Allowing  Piles  of  Lumber  to  Re- 
main on  Highway.] — Appeals  in 
these  cases  from  the  judgment  of 
Mabee,  J.,  reported  in  11  O.L.R. 
155,  dismissed  with  costs. — Kelly 
v.  Township  of  Whitchurch,  Baker 
v.  Township  of  Whitchurch,  83. 
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3.  Bridges — Definition  of — De- 
claring Certain  Bridges  County 
Bridges — Consolidated  M unicipal 
Act,  1903—3  Edw.  VII.  ch.  19,  sec. 
617  (a).] — A structure  for  crossing 
the  waters  of  a lake,  with  a 
wooden  section  243  feet  long 
spanning  the  waters  at  low  water, 
and  embankments  at  either  end  of 
140  feet  and  260  feet  respectively, 
the  whole  width  being  covered  at 
high  water,  is  a bridge  over  300 
feet  in  length  within  the  meaning 
of  sec.  617  (a)  of  the  Consolidated 
Municipal  Act,  1903,  whereby  cer- 
tain bridges  over  that  length  may 
be  declared  county  bridges. 

Semble,  sec.  617  (a)  is  not  to  be 
read  as  applying  only  to  bridges 
crossing  rivers,  streams,  ponds,  or 
lakes,  to  the  exclusion  of  bridges 
crossing  ravines.  In  re  Mud  Lake 
Bridge,  159. 

4.  Local  Option  By-law — Motion 

to  Quash — Publication  through  Mis- 
take of  By-law  and  Notice  more 
than  Five  Weeks  before  Day  of 
V oting — C orrection — Validity  of 

Election  of  Members  of  Council 
Passing  By-law  — Non-  enquiry 
into — Invalid  Resignation  of  Reeve 
prior  to  Signing  By-law  and  Affix- 
ing Seal — Effect  of.]— Where,  by 
the  mistake  of  the  township  clerk, 
the  first  publication  of  a local 
option  by-law  was  more  than  five 
weeks  before  the  voting  day,  but 
very  shortly  afterwards,  on  dis- 
covering the  mistake,  he  caused 
such  publication  to  be  cancelled, 
treating  it  as  a nullity,  and  re- 
published the  by-law  so  as  to 
bring  it  within  the  proper  time, 
the  notice  appended  thereto 
stating  it  was  the  first  publica- 
tion, and  the  result  of  the  voting 
was  apparently  in  no  way  affected 
by  the  first  erroneous  publica- 
tion : — 


Held,  that  the  publication  was 
sufficient. 

Re  Armstrong  and  Township  of 
Toronto  (1889),  17  O.R.  766,  dis- 
tinguished. 

The  legality  of  the  election  of 
the  members  of  the  council  who 
pass  such  a by-law,  they  having 
been  returned  as  duly  elected  and 
having  taken  the  oath  of  office, 
will  not  be  enquired  into  on  a 
motion  to  quash  the  by-law. 

The  fact  that  the  reeve,  who 
signed  the  by-law  and  caused  the 
corporate  seal  to  be  attached, 
having  prior  thereto  purported  to 
resign  from  the  office,  without  the 
consent  of  the  majority  of  the 
members  present  at  a meeting  of 
the  council,  and  without  his  resig- 
nation having  been  entered  on  the 
minutes  thereof,  did  not  preclude 
him  from  afterwards  acting  as 
such.  Re  Vandyke  and  Village  of 
Grimsby,  211. 

5.  Arbitration  and  Award — Evi- 
dence of  Arbitrator — Admissibility 
of — Separation  of  Territory  from 
Town  and  Annexation  to  Township 
—Valuation  of  Assets  and  Liabili- 
ties— Subjects  of  and  Mode  of — 
Consol.  Mun.  Act,  1903,  3 Edw. 
VII.  ch.  19,  sec.  18  (O.).] — On  a 
motion  to  set  aside  an  award  made 
by  two  of  the  three  arbitrators — 
the  third  arbitrator  dissenting — 
appointed  under  sec.  18  of  the 
Consol.  Mun.  Act.  1903,  3 Edw. 
VII.  ch.  19  (O.),  for  the  settle- 
ment of  the  terms  and  conditions; 
on  the  separation  of  territory 
comprised  within  the  limits  of  a, 
town,  and  its  annexation  to  ani 
adjoining  township,  and  for  the 
adjustment  of  the  assets  and 
liabilities  on  such  separation,  the 
evidence  of  the  dissenting  arbi- 
trator as  to  the  basis  on  which  the 
valuation  of  the  assets  and  liabili- 
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ties  was  made  is  properly  admissi- 
ble. 

In  the  valuation  of  the  assets 
and  liabilities:  (1)  school  houses 
are  not  proper  subjects  of  valua- 
tion, being  vested  in  school  boards 
whose  limits  of  control  may  or 
may  not  be  the  same  as  that  of  the 
municipal  corporations;  (2)  side- 
walks are  properly  such  subjects, 
for  though  under  sec.  509  of  the 
Act  the  soil  and  freehold  thereof 
are  vested  in  His  Majesty,  yet  the 
possession  and  control  of  and 
liability  therefor  are  in  the  muni- 
cipal corporations,  and  in  no  other 
body;  (3)  mistakes  in  the  con- 
struction of  works,  e.g.,  water- 
works, should  not  be  given  effect 
to  in  the  reduction  of  the  value  of 
the  asset,  being  common  incidents 
of  such  construction.  In  re  Town 
of  Southampton  and  Township  of 
Saugeen  et  el,  214. 

6.  Light  and  Power — Electricity 
— Special  Act — Power  to  u produce, 
manufacture,  use  and  supply ” — 
57  Viet.  75  (0.).] — A special  Act, 
57  Viet.  ch.  75  (0.),  enacts  that 
the  defendants  shall,  in  addition 
to  the  powers  conferred  by  the 
Municipal  Light  and  Heat  Act, 
which  is  thereby  incorporated, 
have  power  to  produce,  manufac- 
ture and  use,  and  supply  to  others 
to  be  used,  electricity  for  motive 
power  and  for  any  other  purpose 
to  which  the  same  can  be  applied 
. . . and  to  acquire  and  hold 

lands,  water  powers,  machinery 
and  all  other  property  . .-  . . 

necessary  therefor,  and  shall  for 
and  with  respect  to  such  powers 
and  purposes  have  all  and  every 
the  powers  which  are  by  the  said 
Act  conferred  on  municipal  cor- 
porations with  respect  to  light  and 
heat.  In  reliance  on  tms  Act,  the 
defendants  passed  a by-law  pro- 
viding for  the  execution  of  an 


agreement  with  a private  com- 
pany for  the  supply  to  the  defen- 
dants of  electrical  power,  which 
they  contemplated  using  and  sup- 
plying to  others  by  means  of  a 
certain  property  and  plant  which 
they  had  acquired  from  another 
company: — 

Held,  that  the  by-law  was  ultra 
vires  because  the  special  Act  did 
not  authorize  the  defendants  thus 
to  purchase  electricity  for  using 
and  supplying  to  others,  but  only 
themselves  to  enter  upon  the  pro- 
cess of  production  and  manufac- 
ture of  electricity  so  produced  and 
manufactured,  and  to  supply  it  to 
others.  Ottawa  Electric  Light 
Co.  v.  City  of  Ottawa,  290. 

7.  Hawkers  and  Pedlars  — By- 
law to  License — Prohibitory  Effect 
— Conviction  — Amendment  of  — 
Motion  to  Quash.] — The  defendant 
was  convicted  of  an  infraction  of 
a by-law  passed  by  a town  coun- 
cil, under  sub-sec.  14  of  sec.  583 
of  the  Con.  Mun.  Act,  1903,  3 Edw. 
VII.  ch.  19  (O.),  relating  to 
hawkers  and  pedlars,  etc.,  the 
violation  charged  against  defen- 
dant being  “by  going  from  place 
to  place  with  an  animal  bearing  or 
drawing  or  otherwise  carrying 
goods,  wares  or  merchandise  for 
sale  without  a license  therefor/6 7 
but  not  stating  that  he  did  so  as  a 
hawker,  etc.,  nor  did  the  convic- 
tion negative  the  exceptions  in 
the  proviso  to  sub-sec.  14  of  sec. 
583  that  the  sale  was  to  a retail 
trader,  or  of  goods  manufactured 
in  this  province  by  the  defendant 
or  his  employer:  as  the  evidence 
shewed  that  the  defendant  was 
not  within  the  proviso,  the  con- 
viction was  amended  by  supplying 
these  defects,  and  a motion  to 
quash  by  reason  of  the  omissions 
was  dismissed. 

The  conviction  was  also  ob- 
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jected  to  on  the  ground  that  the 
by-law,  though  professedly  passed 
for  licensing  and  regulating,  was 
in  reality  passed  at  the  instance 
of  the  retail  merchants  of  the 
town,  who  had  the  license  fees 
made  so  high  as  to  be  in  fact  pro- 
hibitive:— 

Held,  that  as  the  Court  were  not 
trying  the  defendant,  or  hearing 
an  appeal  from  the  conviction, 
and  this  not  being  a motion  to 
quash  the  by-law,  and  there  being 
evidence,  though  slight,  upon 
which  the  magistrate  might  find 
against  there  being  any  such  pro- 
hibition, a motion  to  quash  the 
conviction  on  this  ground  was 
also  dismissed. 

Section  376  of  the  by-law  fixed 
the  license  fees  at  $20,  $5,  and  $4, 
contingent  respectively  on  the  use 
of  a horse  or  cart  by  the  hawker, 
etc.,  or  his  travelling  on  foot,  with 
or  without  a push  cart,  etc.  This 
by-law  was  amended  by  by-law 
779,  which  struck  out  the  words 
20,  5,  and  4,  and  substituted 
therefor  75,  50,  and  50.  This  last- 
named  by-law  was  repealed  by 
by-law  821,  and  the  first-named 
by-law  amended  by  striking  out 
the  words  20,  5,  and  4,  and  sub- 
stituting therefor  75,  50,  and  50. 
Then  by  by-law  855  this  last- 
named  by-law  was  amended,  but 
not  in  so  far  as  regarded  the  last- 
named  amendment,  and  in  other 
respects  was  confirmed.  It  was 
objected  that  no  penalty  was  pro- 
vided in  the  by-law  821,  which  re- 
pealed by-law  779,  as  it  did  not  in 
its  terms  restore  to  sec.  376  the 
words  20,  5,  and  4;  but  merely 
directed  the  substitution  of  the 
words  75,  50,  and  50  for  such 
words  as  if  they  had  been  re- 
stored : — 

Held , that  the  objection  must  be 
over-ruled,  for  the  rule  under  sub- 


sec. 46  of  sec.  8 of  the  Interpreta- 
tion Act,  R.S.O.  1897,  ch.  1, 
which  restricts  the  effect  of  repeal 
of  a repealing  Act  has  no  applica- 
tion to  by-laws,  and,  therefore, 
the  repeal  of  by-law  779  restored 
sec.  374  to  its  original  condition, 
and  by  by-law  821  the  purpose 
intended  was  effected.  Rex  v. 
Laforge,  308. 

8.  Way  — Non-repair  — Negli- 
gence— Notice  of  Accident — Omis- 
sion to  Give — Reasonable  Excuse — 
Absence  of  Prejudice — 3 Edw.  VII. 
ch.  19,  sec.  606.] — On  one  of  the 
streets  of  the  city  there  was  a hole 
in  the  sidewalk  about  twenty  feet 
long,  caused  by  the  stone  flags 
having  fallen  in,  the  bottom  bping 
covered  with  broken  stones,  iron 
and  other  debris;  while  along  the 
side  of  the  curb,  bricks  to  the 
height  of  eight  feet  had  been  piled,  „ 
at  one  end  of  which  a lamp  had 
been  placed;  but  the  place  where 
the  cavity  was,  was  in  total  dark- 
ness. The  plaintiff,  who  was  not 
very  familiar  with  the  city,  was 
walking  after  dark  along  the 
street,  when  he  fell  into  the  hole, 
and  was  so  seriously  injured  that 
he  had  to  be  taken  to  the  hospital, 
where  he  remained  for  over  three 
weeks,  two  of  which  he  was  obliged 
to  remain  in  bed,  his  condition 
being  such  that  he  was  mentally 
incapable  of  giving  to  the  city  the 
notice  of  the  accident  within  the 
seven  days  prescribed  by  sec. 
606  (3)  of  the  Municipal  Act,  3 
Edw.  VII.  ch.  19  (O.).  It  ap- 
peared that  the  city  was  not  pre- 
judiced by  the  want  of  notice: — 

Held,  that  the  street  was  out  of 
repair,  so  as  to  render  the  city 
liable  to  the  plaintiff;  and  that, 
under  the  circumstances,  * the 
plaintiff  had  shewn  sufficient  ex- 
cuse for  not  giving  the  nptice. 
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O’Connor  v.  City  of  Hamilton 
(1905),  10  O.L.R.  536,  distin- 
guished. Morrison  v.  City  of 
Toronto , 333. 

9.  Licensing  Sale  of  Cigarettes — 
Excessive  License  Fee — Prohibi- 
tive Fee — By-law — Ultra  Vires— 
Consolidated  Municipal  Act,  1903.] 
—Held,  that  a by-law  of  a muni- 
cipal corporation  imposing  a 
license  fee  of  $200  on  the  sale  of 
cigarettes  in  stores  and  shops, 
purporting  to  be  passed  under 
sec.  583,  sub-secs.  28,  29,  of  the 
Consolidated  Municipal  Act,  3 
Edw.  VII.  ch.  19  (0.),  was  ultra 
vires,  as  in  effect  prohibitive,  and 
not  merely  regulative,  the  evi- 
dence shewing  that  it  exceeded  the 
annual  profits  which  any  shop  in 
the  municipality  could  make  on 
the  sale  of  cigarettes.  In  re  Talbot 
and  City  of  Peterborough,  358. 

10.  Local  Option  By-law — Vot- 

ing on  by  Electors — Town  Divided 
into  Wards — Elector  not  Entitled 
to  More  than  One  Vote — Municipal 
Act,  sec.  355 — Disregard  of  Statut- 
able Formalities  not  Affecting  Re- 
sult— Curative  Provision,  sec.  204 
—Voters  not  Legally  Entitled — 
Qualifications — Confusion  from 

Colour  of  Ballot  Papers.]— Section 
355  of  the  Consolidated  Municipal 
Act,  1903,  providing  that  “where 
a municipality  is  divided  into 
wards  each  ratepayer  shall  be  so 
entitled  to  vote  in  each  ward  in 
which  he  has  the  qualification 
necessary  to  entitle  him  to  vote 
on  the  by-law,”  does  not  apply  to 
what  is  commonly  known  as  a 
local  option  by-law,  which,  under 
sec.  141  of  the  Liquor  License  Act, 
R.S.O.  1897,  ch.  245,  must  be 
“approved  of  by  the  electors  of 
the  municipality  in  the  manner 
provided  by  the  sections  in  that 
behalf  of  the  Municipal  Act;”  and 


[vol. 

in  voting  on  such  a by-law  no 
elector  is  entitled  to  more  than  one 
vote. 

Objections  based  upon  formali- 
ties not  observed  in  the  taking  of 
the  votes  upon  a local  option  by- 
law, not  being  such  as  are  required 
by  the  statute,  in  express  words, 
to  be  observed  as  a condition  pre- 
cedent to  the  right  to  pass  the  by- 
law, were  held  to  come  within  the 
curative  provisions  of  sec.  204  of 
the  Municipal  Act,  there  being 
nothing  to  shew  or  suggest  any 
intentional  violation  of  the  direc- 
tions of  the  Act,  nor  any  reason 
for  believing  that  any  disregard  of 
the  statutable  formalities  called 
for  by  the  Act  affected  the  result 
of  the  voting. 

It  was  also  objected  that  one 
hundred  persons  were  allowed  to 
vote'who  were  not  legally  entitled 
to  vote: — 

Held,  that  more  than  75  of  these 
persons  might  be  duly  qualified 
voters,  for  all  that  was  shewn  was 
that  they  did  not  possess  the 
qualifications  credited  to  them  by 
the  assessment  roll,  whereas  they 
might  be  possessed  of  other  suffi- 
cient qualifications,  and  in  that 
event  would  be  entitled  to  vote; 
but,  even  if  all  of  them  were  dis- 
qualified, it  was  not  shewn  that 
their  being  allowed  to  vote  was 
the  result  of  any  evil  intent,  and 
the  deduction  even  of  one  hundred 
votes  from  the  majority  (476) 
would  not  affect  the  result;  and 
this  objection  was  overruled. 

Finally,  it  was  objected  that  the 
voters  were  confused  or  misled  by 
the  colour  of  the  ballot  papers 
being  similar  to  that  used  for 
voting  upon  another  by-law  at  the 
same  time  and  place.  One  was 
scarlet,  the  other  pink.  Each 
ballot  had  printed  on  its  face  a 
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statement  of  its  purport  and 
effect : — 

Held,  that  no  person  of  ordi- 
nary intelligence,  exercising  ordi- 
nary care,  could  mistake  one  for 
the  other;  and  this  objection  was 
also  overruled. 

Order  of  Mabee,  J.,  quashing 
the  by-law,  reversed.  In  re  Sin- 
clair and  Town  of  Owen  Sound, 
488. 

Lease  by — Improvements .] — See 
Landlord  and  Tenant. 

See  Discovery,  2— Highways— 
Intoxicating  Liquors — Plead- 
ing-Public Schools— Statutes. 


NEGLIGENCE. 

1.  Building  Contract — Fall  of 
Wall — Architect.] — The  judgment 
of  a Divisional  Court,  reported  9 
O.L.R.  57,  was  affirmed  for  the 
reasons  given  in  the  court  below. 
Valiquette  v.  Fraser,  4. 

2.  Railways — XJnfenced  Premises 
— Trespasser  — Evidence  — Onus.] 
- — A boy,  over  eight  years  of  age, 
entered  from  the  adjoining  high- 
way the  unfenced  freight  yard  of 
the  defendants,  for  the  purpose  of 
gathering  pieces  of  coal  dropped 
from  the  cars,  and  in  doing  so  got 
under  or  alongside  the  wheels  of 
a car  which,  in  being  shunted,  ran 
over  and  killed  him,  at  a place 
over  400  feet  from  where  he  en- 
tered the  yard: — 

Held,  that  he  was  wrongfully 
trespassing  where  he  had  no  busi- 
ness or  invitation  to  be. 

Held,  also,  that  the  plaintiffs 
had  not  satisfied  the  onus  cast 
upon  them  to  establish  by  evi- 
dence circumstances  from  which 
it  might  fairly  be  inferred  that 
there  was  reasonable  probability 
that  the  accident  resulted  from 


the  absence  of  a fence  at  the  place 
where  the  boy  entered. 

Williams  v.  Great  Western  R.W . 
Co.  (1874),  L.R.  9 Ex.  157,  fol- 
lowed. 

Daniel  v.  Metropolitan  R.W. 
Co.  (1868),  L.R.  3 C.  P.  216, 
affirmed  (1871),  L.R.  5 H.L.  45, 
followed.  Newell  v.  Canadian 
Pacific  R.W.  Co.,  21. 

3.  Railway — Injury  to  Yards- 

man — Shunting  Cars — Absence  of 
Warning — Contributory  Negli- 

gence— Failure  to  Look — Jury.] — 
A railway  yardsman  in  the  ordi- 
nary course  of  his  duty  was  pass- 
ing behind  the  most  westerly  of 
four  cars  standing  by  themselves 
on  a side  line.  As  he  was  crossing 
the  track,  two  cars  of  the  defen- 
dants, propelled  by  a flying  shunt, 
came  from  the  east  and  ran  into 
the  standing  cars,  with  the  result 
that  he  was  knocked  down,  run 
over,  and  killed  by  the  car  behind 
which  he  was  passing.  There  was 
no  evidence  that  cars  were  liable 
to  be  shunted  negligently  or  un- 
expectedly, and  he  did  not  see  or 
hear  the  cars,  and  no  warning  was 
given  to  him: — 

Held,  that  there  was  evidence  of 
negligence  on  the  part  of  the  de- 
fendants to  go  to  the  jury,  and 
that  the  fact  that  the  yardmaster 
did  not  look  for  approaching  cars 
before  going  behind  the  standing 
car  was  not  sufficient  to  shew  that 
he  was  guilty  of  such  negligence  as 
ipso  facto  to  deprive  him  of  the 
right  to  recover. 

Judgment  of  Meredith,  J.,  re- 
versed. London  and  Western 
Trusts  Co.  v.  Lake  Erie  and  Detroit 
River  R.W.  Co.,  28. 

4.  Steamboat  Inspection  Act — 
Fishing  Tug — Dominion  Rules  and 
Regulations — Life-Saving  A ppara- 
tus — 61  Viet.  ch.  64,  sec.  3 (D.). J — 
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The  Steamboat  Inspection  Act, 
1898,  61  Yict.  ch.  46,  sec.  3 (D.), 
enacts:  “No  steamboat  used  ex- 
clusively for  fishing  purposes  and 
under  150  tons  gross  tonnage  . . 
shall  be  subject  to  the  require- 
ments of  this  Act  . . except  as 
to  the  obligation  to  carry  one  life- 
buoy . . and  to  carry  a life- 
preserver  for  each  person  on 
board.”  Sec.  11  of  Part  VIII.  of 
the  Dominion  Rules  and  Regula- 
tions respecting  the  inspection  of 
boats,  etc.,  purporting  to  have 
been  passed  under  the  said  Act, 
provides  that  “every  steamboat 
not  employed  in  the  carriage  of 
passengers  . . shall  at  all  times 
when  the  crew  thereon  is  on  board 
. . have  on  board  . . a good, 
suitable  and  sufficient  boat  or  . . 
boats,  in  good  condition,”  etc.; 
and  another  regulation  provides 
that  “every  steamboat  not  em- 
ployed in  the  carriage  of  pas- 
sengers . . shall  . . have  on 
board  . . a number  in  due  pro- 
portion to  that  of  the  crew  of  . . 
fire-buckets  . . and  of  axes  and 
lanterns,  to  the  satisfaction  of  the 
inspectors  ” : — 

Held,  that  the  above  Act,  except 
as  to  life-buoys  and  life-preservers, 
did  not  apply  to  a fishing  tug  of 
the  defendant  company  of  some 
12 J tons,  and  that  if  the  Rules  and 
Regulations  were  intended  to 
carry  the  provisions  beyond  the 
terms  of  the  statute,  they  were 
without  authority,  but  that  it 
was  preferable  to  read  them  as  not 
intended  to  apply  to  steamboats 
excepted  from  the  operation  of 
sec.  3 of  the  Act;  and  that  there- 
fore the  plaintiff  could  not  recover 
in  an  action  brought  under  Lord 
Campbell's  Act  against  the  defen- 
dant in  respect  to  a death  alleged 
to  have  been  caused  by  the  negli- 
gence of  the  defendant  company 
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in  failing  to  comply  with  the  pro- 
visions of  the  above  Act  and  Regu- 
lations as  to  life-saving  apparatus 
other  than  life-buoys  and  life- 
preservers.  Sturgeon  v.  Port  Bur- 
well  Fish  Co.,  154. 

5.  Master  and  Servant — Injury 
to  Servant — Dangerous  Work — Ne- 
glect to  Provide  Safeguards — Evi- 
dence for  , the  Jury — Excessive 
Damages .]  — The  plaintiff,  em- 
ployed as  a workman  in  the  de- 
fendants' foundry,  was  working 
within  a few  feet  of  another  work- 
man, who  was  chipping  off  the 
rough  projections  from  a large 
cast  iron  cylinder,  when  he  was 
struck  in  the  eye  by  one  of  the 
flying  chips  so  as  to  cause  him  to 
lose  the  sight  of  that  eye.  The 
evidence  shewed  that  the  work 
was  dangerous  to  those  in  the 
immediate  vicinity,  and  that  the 
accident  might  have  been  avoided 
by  the  use  of  a screen,  or  by 
having  the  casting  on  a pivot,  and 
having  the  chipping  done  in  a 
direction  away  from  the  other 
workmen,  or  by  having  it  done  in 
an  open  yard  apart  from  the  other 
employees : — 

Held,  that  there  was  evidence  of 
negligence  to  submit  to  the  jury. 

Held,  also,  that  a finding  of 
$2,000  damages  was  not  under  the 
circumstances  excessive.  Allan  v. 
Sawyer-Massey  Co.,  282. 

Escape  of  Bees.]— See  Animals. 

See  Damages,  1 — Master  and 
Servant — Medical  Practition- 
er— Municipal  Corporations, 
2,  8 — Nuisance — Railways,  1, 

2,  3,  6,  8. 


NEW  TRIAL. 

See  Carriers,  1 — Damages,  1 
— Railways,  1. 
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NOTICE. 

Sufficiency  of.] — See  Company,  4. 
Of  Calls.] — See  Company,  6. 

See  Insurance,  4. 


NUISANCE. 

Electric  Wire  — Proximity  to 
Highway — Injury  to  Infant — Ne- 
glect of  Duty — Evidence  for  Jury.] 
— The  wires  of  the  defendant  com- 
pany were  strung  upon  poles 
across  a ravine,  which  was  private 
property,  parallel  and  at  least 
fourteen  inches  from  a bridge 
forming  a highway.  The  plaintiff, 
a boy  of  eight  years,  who  was 
crossing  the  bridge  or  playing 
thereon,  pushed  his  arm  through 
an  opening  in  the  lattice  work  of 
the  railing  of  the  bridge,  and 
touched  a wire.  The  insulation 
being  imperfect,  the  boy's  hand, 
where  it  had  touched  the  wire, 
and  his  head,  which  touched  part 
of  the  iron  work  of  the  railing, 
were  burnt.  The  wire  was  at  such 
a distance  that  it  could  not  be 
touched  accidentally  by  any  one 
merely  passing  over  or  standing 
on  the  bridge  or  at  the  railing,  or 
who  was  looking  through  or  over 
the  railing,  or  without  intending 
to  touch  it,  or  without  deliberately 
reaching  out  through  the  railing 
as  far  as  the  wire,  and  there  was 
no  evidence  that  there  was  any- 
thing of  a character  likely  to  en- 
tice or  induce  children  to  play  with 
it  or  put  their  hands  upon  it : — 

Held,  that  there  was  no  evi- 
dence upon  which  the  jury  could 
reasonably  have  found  that  the 
electric  wire  was  a nuisance  to 
those  lawfully  using  the  highway, 
or  that  there  was  any  neglect  of 
duty  on  the  part  of  the  defendant 
company  to  the  public  which  could 
render  them  liable  to  the  plaintiff. 


Judgment  of  Teetzel,  J.,  re- 
versed. Gloster  v.  Toronto  Elec- 
tric Light  Co.  et  al.,  413. 


PARENT  AND  CHILD. 

See  Damages,  1 — Infant. 

PARLIAMENTARY 

ELECTIONS. 

1.  Corrupt  Practices  — Agency 
— Scrutineer — Burden  of  Proof — 
Common  Law  of  Parliament — 
Irregularities  — Saving  Clause  — 
Scrutiny — Disqualification  of  Voter 
— Crown  Land  Agent  — Persons 
Voting  on  Transfer  Certificates — 
Agent — Names  not  on  Voters’  List 
in  Poll  Book — Certificates  Issued  in 
Blank  by  Returning  Officer  and 
afterwards  Filled  in — Constables — 
Telegraphed  Certificates — Demand 
for  Tendered  Ballot.] — A.  was 
found  guilty  of  corrupt  acts  at  H., 
a polling  place,  on  polling  day. 
Before  that  day  his  sole  connec- 
tion with  the  respondent  was  that, 
being  a livery  stable  keeper,  he 
had  driven  the  respondent,  on  a 
day  before  the  nomination,  from 
one  place  in  the  electoral  division 
to  another.  The  respondent  on 
that  occasion  canvassed  A.  for  his 
vote,  but  A.  made  no  promise, 
and  the  respondent  did  not  ask 
him  to  vote  for  him.  On  the  day 
before  the  polling,  A.  and  one  G. 
drove  to  H.,  arriving  there  in  the 
evening.  The  trip  was  under- 
taken at  the  instance  of  G.,  who 
was  held  not  shewn  to  be  an  agent 
of  the  respondent.  In  order  to 
persuade  A.  to  go  to  H.,  G.  said  he 
would  procure  a transfer  of  A.'s 
vote  to  H.,  and  he  afterwards 
brought  and  handed  to  A.  a 
printed  paper,  signed  by  the 
respondent,  apparently  one  of  a 
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number  of  scrutineer  appoint- 
ments which  the  respondent  had 
signed  in  blank  and  left  with  one 
B.,  his  agent.  A.’s  name  was  not 
inserted  by  the  respondent,  and 
there  was  no  evidence  to  shew  by 
whom  it  was  filled  in.  The  num- 
ber of  the  polling  place  was  left 
blank,  and  never  was  filled  in. 
G.  was  not  examined  as  a witness, 
and  there  was  no  proof  of  the 
means  by  which  he  became  pos- 
sessed of  this  paper: — 

Held  (Meredith,  J.A.,  dissent- 
ing), that  the  petitioner  had  failed 
to  establish  that  A.  was  an  agent 
for  whose  acts  the  respondent  was 
responsible. 

It  was  contended  that  the  elec- 
tion should  be  set  aside  under  the 
common  law  of  Parliament  be- 
cause of  the  corrupt  acts  of  A.  and 
G.  and  of  a number  of  irregulari- 
ties in  the  conduct  of  the  election 
by  the  officials,  among  which  were 
the  appointment  of  a non- voter  as 
deputy  returning  officer  at  one 
poll  and  of  a clergyman  at  another, 
contrary  to  the  statute.  The 
operations  of  A.  and  G.  were,  how- 
ever, confined  to  a small  portion 
of  the  electoral  district;  A.  was 
the  only  person  found  by  the  trial 
Judges  to  have  been  guilty  of  cor- 
rupt practices,  and  they  also 
found  that  there  was  no  reason  to 
suppose  that  corrupt  practices 
extensively  prevailed  at  the  elec- 
tion:— 

Held,  that  if,  in  such  circum- 
stances, an  election  could  be 
avoided,  it  should  be  only  on  over- 
whelming proof  of  corrupt  acts  of 
so  extensive  a nature  as  virtually 
to  amount  to  a repression  or  pre- 
vention of  a fair  and  free  oppor- 
tunity to  the  electors  of  exer- 
cising their  franchise  and  electing 
the  candidate  they  wished  to 
represent  them:  and  that  all 
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irregularities  of  the  kind  indi- 
cated, not  affecting  the  result, 
were  cured  by  sec.  214  of  R.S.O. 
1897,  ch.  9. 

In  respect  of  votes  attacked 
upon  a scrutiny: — 

Held,  that  a Crown  land  agent 
under  the  Free  Grants  and  Home- 
steads Act,  authorized  to  take 
entries  and  make  locations  for 
free  homesteads,  but  not  to  sell 
or  to  receive  moneys  for  the  sale 
of  public  lands,  was  not  dis- 
qualified as  a voter  by  sec.  4 of  the 
Ontario  Election  Act. 

2.  An  elector  engaged  by  a 
deputy  returning  officer  to  drive 
voters  to  the  poll  is  not  an  agent, 
within  the  meaning  of  sec.  94  (1) 
and  (4)  of  the  Act,  who  is  en- 
titled to  the  certificate  of  the  re- 
turning officer  enabling  him  to 
vote  at  a polling  place  other  than 
the  one  where  by  law  he  is  other- 
wise entitled  to  vote. 

3.  The  votes  of  agents  who 
voted  on  transfer  certificates,  but 
whose  names  were  not  in  fact  on 
the  poll  books  of  the  polling  sub- 
divisions from  which  they  pur- 
ported to  be  transferred,  were  im- 
properly received;  the  right  to 
vote  was  disproved  by  the  pro- 
duction of  the  poll  book,  and  the 
petitioner  was  not  bound  to  shew 
that  the  names  were  not  on  the 
original  voters’  list. 

4.  The  votes  of  persons  voting 
at  a polling  place  other  than  that 
at  which  they  were  entitled  to 
vote,  without  a transfer  certificate 
enabling  them  to  vote  at  the 
polling  place  at  which  they  did 
vote,  were  improperly  received, 
being  in  violation  of  sec.  78  of  the 
Election  Act;  except  in  the  case 
of  a tendered  vote  under  sec.  108, 
or  a vote  polled  upon  a trans- 
fer certificate  under  sec.  94,  no 
person  is  entitled  to  be  admitted 
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to  vote  unless  his  name  appears 
on  the  list  in  the  poll  book. 

5.  The  votes  of  persons  voting 
on  certificates  issued  in  blank  by 
the  returning  officer,  whose  names 
were  afterwards  filled  in  by  the 
election  clerk  or  other  person, 
were  improperly  received,  being 
against  the  provisions  of  sec.  94. 

6 and  7.  Certificates  given  to 
constables  and  certificates  sent  by 
telegraph  are  not  properly  granted 
under  sec.  94,  and  cannot  support 
votes  received  by  virtue  of  them. 

8.  Upon  the  evidence  W.,  an 
elector,  did  not  tender  his  vote  to 
the  deputy  returning  officer  at  the 
proper  polling  place,  and  did  not 
demand  or  receive  a tendered 
ballot  in  the  manner  required  by 
sec.  108;  and,  even  if  there  had 
been  a proper  demand  and  an  im- 
proper refusal,  there  was  nothing 
more  than  an  irregularity. 

Per  Meredith,  J.A.: — W.  was 
entitled  to  vote,  but  the  rejection 
of  the  vote  could  be  treated  only  as 
an  irregularity  which  should  have 
avoided  the  election  only  if  it 
might  have  affected  the  result. 

Judgment  of  Maclennan,  J.A., 
and  Teetzel,  J.,  at  the  trial, 
varied.  In  re  Port  Arthur  and 
Rainy  River  Provincial  Election, 
Preston  v.  Kennedy,  453. 

2.  Controverted  Election  Petition 
— Scrutiny — Supplementary  Par- 
ticulars— General  Rules  20,  24 — 
Invalid  Votes — Transfer  Certificates 
Obtained  without  Request.] — The 
word  “ particulars’ ’ in  Rule  24  of 
the  General  Rules  respecting  the 
trial  of  election  petitions  means 
particulars  of  “ votes  intended  to 
be  objected  to,”  this  being  the 
language  in  Rule  20,  and  is  not 
confined  to  further  details  of 
particulars  already  given. 

Where  for  the  purpose  of  a 
scrutiny  the  respondent  had  filed ! 


and  served  particulars  of  votes 
objected  to  by  him,  and  the 
scrutiny  had  been  begun  but  not 
completed,  he  was  allowed  (upon 
terms)  to  add  new  particulars  of 
other  yotes  objected  to. 

Semble,  that  the  votes  of  persons 
who  voted  on  transfer  certificates 
obtained  from  the  returning 
officer  without  any  personal  or 
written  request  were  invalid.  In  re 
Port  Arthur  and  Rainy  River  Pro- 
vincial Election  (No.  2),  Preston  v. 
Kennedy , 508. 

See  Penalty. 

PARTIES. 

See  Highways — Practice,  2,  3. 

PARTNERSHIP. 

See  Warehouse  Receipts. 


PENALTY. 

Ontario  Election  Act— Disquali- 
fied Person  y oting — “ Postmasters 
in  Cities ” — Sub-postmaster.] — A 
sub-postmaster  appointed  by  the 
Postmaster-General  to  the  charge 
of  a sub-postofhce  in  a city  is  not 
a “ postmaster,”  within  the  mean- 
ing of  sec.  4 of  the  Ontario  Elec- 
tion Act,  and  is  not  liable  to  the 
penalty  imposed  by  that  section 
if  he  votes  at  an  election  for  the 
Legislative  Assembly. 

Judgment  of  Meredith,  J.,  10 
O.L.R.  604,  reversed.  Lancaster  v. 
Shaw,  66. 


PLEADING. 

Statement  of  Claim — Frivolous 
or  Vexatious  Action — Municipal 
Corporation — Contract  for  Pur- 
chase of  Plant — Allegations  Against 
Mayor — Alteration  in  Contract — 
Ratification  by  Council — Injunc- 
tion— Con.  Rule  261  — Amend- 
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merit. ] — Under  Con.  Rule  261,  an 
order  to  stay  an  action  or  to  strike 
out  a statement  of  claim  as  dis- 
closing no  reasonable  cause  of 
action  will  only  be  granted  in  the 
clearest  case. 

A statement  of  claim  in  an 
action  by  the  plaintiff,  on  behalf 
of  himself  and  the  other  rate- 
payers of  a city,  alleged  that  an 
agreement  was  entered  into  on 
the  17th  July,  1905,  by  the  city 
with  an  electric  light  company, 
and  which  was  duly  authorized  by 
by-law,  whereby  the  city  were  to 
acquire  for  $200,000  the  com- 
pany’s plant,  together  with  sup- 
plies up  to  $3,000  not  converted 
into  plant;  but  that  the  defen- 
dant, the  mayor,  without  any 
authority,  altered  the  agreement, 
by  inserting  after  the  word  “ sup- 
plies” the  words  “on  the  30th  of 
April,”  the  effect  of  which  was  to 
deprive  the  municipal  corporation 
of  a large  amount  of  supplies. 
Motions  made  by  the  several  de- 
fendants to  strike  out  the  state- 
ment of  claim  as  disclosing  no 
reasonable  cause  of  action,  and  to 
st^y  or  dismiss  the  action  as 
frivolous  and  vexatious,  were  dis- 
missed. 

It  is  not  essential  in  such  an 
action  to  allege  fraud;  but  there 
should  be  an  allegation  of  a 
refusal  by  the  corporation  to  bring 
an  action;  and  where,  with  know- 
ledge of  the  alleged  alteration,  the 
corporation  had  allowed  six 
months  to  elapse  without  taking 
proceedings,  and  as  a defence  to 
the  action  a .resolution  of  the 
Council  was  produced,  autho- 
rizing such  defence,  which,  it  was 
claimed,  amounted  to  acquiesc- 
ence and  ratification  on  the  cor- 
poration’s part,  this  was  held  to 
constitute  evidence  of  such  refusal, 
and  the  defendant  was  allowed  to 
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amend,  so  as  to  specially  allege  it. 

Semble,  ratification  of  the  act 
alleged  would,  under  the  circum- 
stances, constitute  a breach  of 
trust  on  the  part  of  the  corpora- 
tion. Black  v.  Ellis,  403. 


POLL  TAX. 

See  Carriers,  2. 

POSTMASTER. 

See  Penalty. 

PRACTICE. 

1.  Reference  for  Trial — Motion 
for  Judgment — Cos£s.]  — Where 
there  is  a reference  to  a Master  or 
Referee  to  try  an  action  and  dis- 
pose of  the  costs,  a motion  to  the 
Court  for  judgment  on  his  report 
is  necessary.  Murphy  et  al.  v. 
Corry  et  al.,  120. 

2.  Third  Party  Procedure — Ser- 
vice of  Notice  on  Third  Party  out 
of  Jurisdiction — 1 1 Proceeding  ’ ’ — 3 
Edw.  VII.  ch.  8,  sec.  13  (0.) — Con. 
Rule  162  (e) — Breach  of  Contract 
within  Ontario  — Indemnity .] — A 
third  party  notice  is  a “proceed- 
ing ” within  the  meaning  of  3 Edw. 
VII.  ch.  8,  sec.  13  (O.),  providing 
that  in  Con.  Rule  162  the  word 
“writ”  shall  be  deemed  to  in- 
clude any  document  by  which  a 
matter  or  proceeding  is  com- 
menced; but,  when  applying  Con. 
Rule  162  (e)  to  service  out  of 
Ontario  of  a third  party  notice, 
the  word  “action”  must  be  read 
as  if  it  were  “third  party  proceed- 
ing”— the  effect  being  that  ser- 
vice can  be  allowed  only  where 
the  third  party  proceeding  is 
founded  on  a breach  within 
Ontario  of  a contract,  wherever 
made,  which  is  to  be  performed 
within  Ontario;  and  in  this  case 
there  was  no  breach  within 
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Ontario,  because  the  contract 
under  which  indemnity  was  sought 
by  the  defendants  against  the 
third  parties  was  one  under  which 
the  obligation  to  indemnify  did 
not  arise  until  judgment  had  been 
recovered  and  the  amount  paid  by 
the  defendants,  and  the  defen- 
dants were  in  the  same  action 
opposing  the  recovery  of  judg- 
ment. 

Order  of  Anglin,  J.,  reversed. 
Montgomery  v.  Saginaw  Lumber 
Co.,  144. 

3.  Procedure  — Third  Party 
Notice — Multiplicity  of  Actions — 
Unreasonably  Delaying  Plaintiff — 
Con.  Rule  209.] — The  action  was 
brought  by  the  personal  repre- 
sentative of  a person  killed  while 
in  the  defendants’  employ,  as  a 
conductor  upon  a train  employed 
by  them  in  the  erection  of  a 
bridge  on  a line  of  railway  in 
course  of  construction.  The  de- 
fendants averred  that  the  whole 
cause  of  the  accident  was  the  sub- 
siding of  the  track,  for  which  they 
were  not  responsible,  but  wished 
to  serve  a third  party  on  the  rail- 
way company,  to  which  the  plain- 
tiff objected: — 

Held,  that  this  was  not  a proper 
case  for  a third  party  notice,  be- 
cause (1)  according  to  the  defen- 
dants the  accident  was  caused  by 
something  for  which  they  were  not 
responsible,  and  so  they  were  not 
liable;  (2)  besides  this  action 
there  were  two  other  pending 
actions  on  behalf  of  other  work- 
men, and  it  would  be  improper 
that  the  third  party  should  be 
subject  to  have  any  damages  for 
which  it  was  liable  assessed  piece- 
meal; (3)  the  plaintiff  would  for 
reasons  mentioned  in  the  judg- 
ment be  prejudiced  and  unneces- 
sarily delayed  in  this  case  if  the 
third  party  notice  were  allowed. 


Mahoney  v.  Canada  Foundry  Co., 
Limited,  514. 

4.  Court  of  Appeal — Leave  to 
Appeal  from  Order  of  Divisional 
Court — Special  Grounds — Assess- 
ment and  Taxes.] — Leave  to  appeal 
from  the  order  of  a Divisional 
Court,  ante  236,  was  refused  by 
the  Court  of  Appeal,  the  amount 
in  question  being  about  $425  only, 
and  the  matter  in  dispute,  viz., 
whether  the  plaintiff  was  liable  to 
assessment  and  taxation  in  re- 
spect of  income  derived  from  divi- 
dends upon  the  stock  of  the  Ottawa 
Electric  Railway  Company,  not 
being  one  affecting  the  rights  of 
the  whole  body  of  shareholders. 
Goodwin  v.  City  of  Ottawa,  603. 

5.  Writ  of  Summons — Service 
out  of  Jurisdiction — Rule  162  (e) — 
Tort  Committed  within  Ontario.] — 
It  is  only  where  the  tort  for  which 
the  plaintiff  brings  action  has  been 
“ committed”  within  Ontario, 
that  Con.  Rule  162  (e)  entitles  him 
to  ask  the  Court  to  entertain  an 
action  against  a non-resident  de- 
fendant who  is  to  be  served  with 
process  abroad. 

An  order  permitting  service 
upon  the  defendants  abroad  was 
set  aside  where  the  cause  of  action 
alleged  against  the  defendants,  a 
company  engaged  in  the  manu- 
facture of  explosives  in  Scotland, 
was  that  they  were  negligent  in 
allowing  a fuse,  which  had  been' 
purchased  by  the  plaintiff’s  em- 
ployers, and  which  injured  the 
plaintiff  at  a place  in  Ontario,  to 
be  manufactured  and  sold  in  a 
defective  condition,  the  manner  in 
which  the  fuse  reached  the  plain- 
tiff’s employers  not  being  alleged 
or  suggested.  The  manufacture 
and  sale  must  be  deemed  to  have 
taken  place  in  Scotland,  and, 
although  the  invasion  of  the  plain- 
tiff’s right  of  personal  security 
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occurred  in  Ontario,  the  tort  com- 
prises also  the  wrongful  act  or 
omission  of  the  alleged  tort-feasor. 

Orders  of  the  Master  in  Cham- 
bers and  of  Mabee,  J.,  affirmed. 
Anderson  v.  Nobel  Explosive  Co ., 
644. 

See  Constitutional  Law  — 
Criminal  Law,  3. 

PREFERENCE. 

See  Bankruptcy  and  Insol- 
vency. 

PRINCIPAL  AND  AGENT. 

Banks  and  Banking — Cheque 
Payable  to  Order — Forged  Endorse- 
ment— Collection  by  Third  Party 
Through  his  Bank — Payment  Over 
— Liability  to  Refund.] — The  de- 
fendant McE.,  having  a cheque  on 
New  York  payable  to  his  order,  of 
which  he  claimed  to  be  the  owner, 
indorsed  and  handed  it  to  the  de- 
fendant H.,  who  had  done  busi- 
ness for  him,  to  collect  and  pay 
the  amount  over  to  him.  H.,  be- 
lieving McE.  to  be  the  owner  and 
entitled  to  receive  the  money, 
handed  it  to  the  plaintiffs  to  be 
collected,  telling  their  manager 
that  he  saw  McE.  endorse  it  and 
that  he  knew  him;  but  when  the 
manager  offered  to  cash  it  at  once 
if  H.  would  endorse  it,  he  declined, 
stating  he  knew  nothing  of  it  and 
it  might  not  be  paid.  For  the  pur- 
pose of  collection  H.  signed  his 
name  as  witness  to  the  endorse- 
ment, writing  beneath  his  signa- 
ture “without  any  recourse  to  me 
whatever.’*  The  plaintiffs  col- 
lected the  money  and  credited  the 
proceeds  to  H.,  who  accounted  for 
them  to  McE.  The  New  York 
bank  subsequently  demanded  the 
money  back,  alleging  McE.’s  en- 
dorsement to  be  a forgery,  and 
the  plaintiffs  paid  back  the 


[vol, 

amount  received  and  brought 
action  against  H.  and  McE. — 

Held , that  H.,  having  acted 
honestly,  he  was  not  liable  in  an 
action  for  deceit:  but  that  the 
facts  constituted  a contract  of 
warranty  by  him  that  he  was  en- 
titled, as  agent  for  the  rightful 
owner  of  the  cheque,  to  request 
the  plaintiffs  to  collect  it  and  pay 
the  proceeds  to  him  as  such  agent 
when  collected,  and  that  if  the 
endorsement  was  forged,  he  was 
liable  to  repay  the  amount. 

Collen  v.  Wright  (1857),  8 E.  & 
B.  647,  followed.  The  Bank  of 
Ottawa  v.  Harty,  218. 

See  Contract,  3. 

PRIORITY. 

See  Bankruptcy  and  Insol- 
vency, 2 — Costs,  2. 

PROCEDURE. 

See  Practice. 

PUBLIC  SCHOOLS. 

Municipal  By-law  Altering 
Boundaries  of  School  Sections — 
Motion  to  Quash — Forum — 6 Edw. 
VII.  ch.  53,  sec.  29,  sub-sec.  4 (0.).] 
— A motion  to  quash  a by-law  of 
a municipality  altering  the  bound- 
aries of  a school  section,  upon  the 
ground  that  the  by-law  is  invalid, 
must  since  the  statute  6 Edw.  VII. 
ch.  53,  sec.  29,  sub-sec.  4 (0.),  be 
made  to  the  Judge  of  the  county 
or  district  court  of  the  county  or 
district  in  which  the  section  is 
situate,  and  not  to  the  High  Court, 
which  has  jurisdiction  only  upon 
an  appeal  as  provided  by  the 
enactment.  In  re  Almonte  Board  of 
Education  and  Township  of  Ram- 
say, 486. 

See  Statutes. 
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PURCHASER. 

See  Vendor  and  Purchaser. 


QUORUM. 

See  Company,  7. 


RAILWAY  COMMISSIONERS. 

Jurisdiction  of.] — See  Rail- 

ways, 7. 


RAILWAYS. 

1.  Negligence — Injury  to  Person 
Crossing  Track — Failure  to  Look 
for  Train — Contributory  Negligence 
— Case  for  Jury — Unsatisfactory 
V erdict — Damages — N ew  Trial.] — 
The  infant  plaintiff  was  injured  by 
being  struck  by  the  engine  of  a 
train  of  the  defendants  while 
crossing  their  track  at  a level 
highway  crossing.  Had  he  looked, 
he  could  have  seen  the  approach 
of  the  train,  but  he  did  not  look. 
There  was  some  evidence  that  the 
usual  statutory  signals  of  the  ap- 
proach of  the  train  were  not  given. 
The  infant  plaintiff  sought  to  re- 
cover damages  for  his  injuries,  and 
the  adult  plaintiff,  the  infant’s 
father,  claimed  damages  for  loss 
and  expense  incurred  by  him  in 
consequence  of  the  injuries: — 

Held,  affirming  the  decision  of 
Street,  J.,  10  O.L.R.  330,  that 
the  case  could  not  have  been  with- 
drawn from  the  jury;  but  that  the 
findings  were  opposed  to  the  great 
weight  of  evidence,  and  the  dam- 
ages recovered  by  the  father  ex- 
cessive; and  therefore  there  should 
be  a new  trial.  Sims  et  al.  v. 
Grand  Trunk  R.W.  Co.,  39. 

2.  Negligence — Injury  to  Person 
Crossing  Track — Failure  to  Look 
for  Train — Contributory  Negligence 
— Case  for  Jury.] — In  an  action 


under  the  Fatal  Accidents  Act  to 
recover  damages  for  the  death  of 
a man  who  was  struck  by  a light 
engine  of  the  defendants  when 
attempting  to  cross  their  track  in 
a waggon  with  horses,  it  appeared 
that  the  deceased,  on  approaching 
the  track,  looked  both  ways,  but 
did  not  look  again  just  before 
crossing,  when  he  could  have  seen 
the  engine.  The  jury  found  that 
the  whistle  was  not  sounded  nor 
the  bell  rung,  that  such  neglect 
was  the  proximate  cause  of  the 
injury,  and  that  the  deceased 
could  not  by  the  exercise  of  ordi- 
nary care  have  avoided  the 
injury:— 

Held,  that  the  omission  to  look 
again  was  not  such  a circumstance 
as  would  have  justified  with- 
drawing the  case  from  the  jury; 
and  a judgment  for  the  plaintiffs 
upon  the  findings  should  not  be 
disturbed. 

Decision  of  Meredith,  J., 
affirmed.  Misener  etal.v.  Wabash 
R.W.  Co.,  71. 

3.  Negligence — Injury  to  Person 
Crossing  Track — Failure  to  Look 
for  Train — Contributory  Negligence 
— Case  for  Jury.] — The  plaintiff 
was  injured  by  being  run  over  at 
a highway  crossing  by  a train 
moving  reversely,  and  brought 
this  action  to  recover  damages  for 
his  injuries.  The  jury  found  that 
the  plaintiff’s  injury  was  caused  by 
the  defendants’  negligence  in  not 
using  sufficient  signals  to  attract 
his  attention,  that  the  conductor 
was  not  on  the  rear  end  of  the 
car,  and  that  the  plaintiff  could 
not  by  the  exercise  of  ordinary 
care  have  avoided  the  injury. 
The  train  was  coming  from  the 
east,  and  the  plaintiff  on  approach- 
ing the  track  looked  to  the  east 
and  did  not  see  it,  his  view  being 
obstructed,  and,  his  attention 
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being  directed  to  a train  standing 
at  the  station  to  the  west,  did  not 
again  look  to  the  east  when,  just 
before  attempting  to  cross,  he 
might  have  seen  the  train  ap- 
proaching : — 

Held , that  it  was  not  so  clearly 
manifest  that  the  plaintiff  was 
the  caus$  of  his  own  injury  that 
there  was  nothing  to  leave  to  the 
jury;  although  the  plaintiff  might 
be  guilty  of  some  neglect  in  ap- 
proaching the  track,  it  was  for  the 
jury  to  say  whether  the  defen- 
dants might  not  still  have  avoided 
the  accident  if  they  had  dis- 
charged their  statutory  duty ; the 
case  was  properly  left  to  the  jury; 
and  their  findings  were  sufficient 
to  support  a verdict  for  the 
plaintiff. 

Decision  of  a Divisional  Court 
reversed.  Wright  v.  Grand  Trunk 
R.W.  Co.,  114. 

4.  Expropriation  of  Land  — 
Compensation  — Award  — In- 
crease on  Appeal — Damages  from 
Severance  of  Farm — Access  of 
Cattle  to  Springs— Farm  Crossing 
— Offer  to  Provide — Statutory  Right 
— Railway  Act,  1903,  sec.  198 — 
Costs  of  Arbitration.] — The  rail- 
way company  took  for  the  pur- 
poses of  their  railway  3.09  acres 
of  a grain  and  dairy  farm  of  about 
195  acres.  The  railway  crossed 
the  farm,  severing  from  the  front 
part  of  it  about  24  acres,  including 
a field  of  18  acres  which  contained 
springs  affording  a supply  of 
water  for  the  cattle  and  horses  on 
the  farm.  Upon  an  arbitration  to 
ascertain  the  compensation  to  be 
paid  for  the  land  taken  and  the 
damages  sustained  by  reason  of 
the  exercise  of  the  railway  com- 
pany’s powers  of  expropriation, 
the  owner  of  the  farm  claimed 
damages  inter  alia  for  the  loss  or 
serious  impairment  of  the  con- 


venient use  for  the  purpose  of  the 
farm  of  the  springs  in  the  field 
mentioned.  The  company  con- 
tended that  the  loss  would  be 
minimized  by  the  construction  of 
a farm  crossing  across  the  rail- 
way, and  offered  to  appear  before 
the  Board  of  Railway  Commis- 
sioners and  consent  to  an  order 
directing  that  such  a crossing  be 
constructed  and  maintained  by 
them: — 

Held,  applying  V ezina  v.  The 
Queen  (1889),  17  S.C.R.  1,  that 
the  owner  of  the  farm  had  no 
statutory  right  under  sec.  198  of 
the  Railway  Act,  1903,  to  a farm 
crossing  'sufficient  to  provide  a 
satisfactory  means  of  access  for 
his  cattle  to  and  from  the  springs, 
and  was  entitled  to  damages  in 
respect  of  this  claim. 

Construction  of  sub-secs.  1 and 
2 of  that  section  of  the  Railway 
Act. 

Held,  upon  the  evidence,  that 
the  sum  of  $1,170  awarded  by  the 
majority  of  the  arbitrators  was 
not  adequate  compensation  for 
the  land  taken  and  the  injury 
done,  and  the  amount  was  in- 
creased upon  appeal  to  $2,250. 

Remarks  upon  the  large  costs 
and  expenses  incurred  in  arbitra- 
tions under  the  Railway  Act  and 
the  harshness  of  the  rule  which 
throws  them  upon  the  land  owner 
if  the  amount  awarded  is  less  than 
that  offered  by  the  company.  Re 
Armstrong  and  James  Bay  R.W. 
Co.,  137. 

5.  Expropriation  of  Land  — 
Valuation  by  Arbitrators — Im- 
provements— Fixtures  Placed  on 
Land  by  Company  before  Filing 
Plan — Compensation  for — Irregu- 
lar Entry — Railway  Act.] — A rail- 
way company  in  1900  entered 
upon  lands  and  made  valuable  im- 
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provements,  intending  to  take  and 
use  the  lands  for  the  purpose  of 
their  railway.  In  1905  they  ob- 
tained authority  to  take  the  lands, 
and  filed  their  plan  under  the  Rail- 
way Act  on  the  23rd  March,  1905. 
Arbitrators,  in  awarding  com- 
pensation to  be  paid  by  the  com- 
pany for  the  lands,  allowed  to  the 
claimants  a sum  for  the  improve- 
ments actually  made  by  the  com- 
pany:— 

Held,  that  the  company  did  not 
stand  in  the  same  position  as  an 
ordinary  trespasser  going  upon 
lands;  they  had  a statutory  right 
to  acquire  a title,  and  entered 
after  negotiation  with  the  true 
owners,  and  with  the  permission 
of  one  who  claimed  to  be,  but 
turned  out  not  to  be,  the  true 
owner;  although  the  improve- 
ments were  fixtures,  dedication  to 
the  land  owners  was  not  to  be  pre- 
sumed, but  the  contrary;  and  the 
amount  of  the  award  should  be 
reduced  by  the  sum  allowed  for 
the  improvements. 

Section  153  of  the  Railway  Act, 
which  provides  that  the  date  of 
the  deposit  of  the  plan  shall  be  the 
date  with  reference  to  which  the 
compensation  or  damages  shall  be 
ascertained,  does  not  mean  that 
all  the  company’s  improvements 
made  before  depositing  the  plan 
go  to  the  land  owner;  the  lands 
dealt  with  in  this  section  are  the 
lands  as  the  company  obtained 
them,  in  the  condition  they  were 
at  the  time  they  entered,  valued 
as  of  the  date  of  filing  the  plan; 
the  claimants’  right  to  compensa- 
tion accrued  at  the  date  the  lands 
were  taken,  and  stood  “in  the 
stead  of  the  lands”  by  virtue  of 
sec.  173;  and  so  the  improve- 
ments were  not  put  upon  the 
lands  of  the  claimants  at  all.  In  re 


Ruttan  and  Dreifus  and  Canadian 
Northern  R.W.  Co.,  187. 

6.  Animal  Killed  on  Track  — 
Railway  Act,  1903,  sec.  237 — Negli- 
gence— Burden  of  Proof — Jury.] — 
In  an  action  for  damages  for  the 
loss  of  a horse  killed  by  a train 
upon  the  defendants’  track,  the 
jury  found  that  the  horse  was 
killed  upon  the  property  of  the 
defendants,  and  that  the  defen- 
dants were  responsible  for  that: — 

Held,  that  upon  the  proper  con- 
struction of  sec.  237,  sub-sec.  4,  of 
the  Dominion  Railway  Act,  1903, 
a finding  that  the  horse  was  killed 
upon  the  property  of  the  defen- 
dants was  sufficient  to  entitle  the 
plaintiff  to  recover  unless  it  was 
shewn  by  the  defendants  that  the 
animal  got  at  large  through  the 
negligence  of  the  owner  or  cus- 
todian, and  such  negligence  was 
sufficiently  negatived,  in  view  of 
the  Judge’s  charge,  by  the  finding 
of  the  jury  that  the  defendants 
were  responsible. 

Judgment  of  the  county  court 
of  Simcoe  reversed.  Bacon  v. 
Grand  Trunk  R.W.  Co.,  196. 

7.  Board  of  Railway  Commis- 
sioners— Ex  parte  Order — Juris- 
diction— Crossing  Order — Appeals 
from  Board — Right  of  Way — “As 
now  enjoyed ” Construction — Rail- 
way Act,  1903 — 3 Edw.  VII.  ch.  58 
(DO,  secs.  25,  32,  44,  122,  175, 
sub-secs.  2,  177.] — On  the  sale  and 
conveyance  of  land  to  a railway 
company,  on  which  there  existed 
a bridge  or  viaduct  spanning  a 
valley,  the  vendors  reserved  “the 
right  of  way  under  the  said  bridge 
as  now  enjoyed  by  the  vendors.” 
At  that  time  the  only  use  made  of 
the  right  of  way  was  by  persons 
on  foot,  or  with  horses,  carts, 
etc. : — 
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Held,  that  “as  now  enjoyed” 
meant  “as  now  used,”  i.e.,  for 
farm  purposes,  and  did  not  justify 
the  laying  and  using  a railway 
under  the  bridge. 

Band  v.  Kingscote,  6 M.  & W. 
174,  and  United  Land  Co.  v. 
Great  Eastern  R.W.  Co.,  L.R.  17 
Eq.  158,  10  Ch.  586,  distinguished. 

The  defendants  obtained  an  ex 
parte  order  from  the  Board  of 
Railway  Commissioners  autho- 
rizing them  to  construct,  main- 
tain, and  operate  certain  sidings 
involving  the  crossing  of  the  right 
of  way  of  another  railway.  The 
plaintiffs,  on  becoming  aware  of 
this  order,  moved  against  it  before 
the  Board,  under  secs.  25  and  32 
of  the  Railway  Act,  1903,  3 Edw. 
VII.  ch.  58  (D.),  but  the  Board 
confirmed  it : — 

Held,  that  by  such  application 
to  vary  or  amend  the  order  the 
plaintiffs  had  submitted  to  the 
jurisdiction  of  the  Railway  Com- 
missioners, and  were  concluded 
within  the  scope  of  their  judg- 
ment, and  could  not  now  go  behind 
the  orders  in  the  present  action, 
which  was  for  damages  and  an  in- 
junction; and  this,  whether  the 
application  for  the  ex  parte  order 
could  be  considered  an  applica- 
tion under  sec.  177  of  the  Railway 
Act  for  a crossing  order  or  not. 

The  plaintiffs  objected  that  the 
Railway  Commissioners  had  no 
jurisdiction  because  the  line  in  j 
question,  being  a branch  line,  the  ] 
plans  were  not  filed  in  the  Registry 
Office,  pursuant  to  sec.  175,  sub- 
sec. 2,  and  sec.  122  of  the  Act: — 

Held,  that  they  could  not  raise 
the  question  of  jurisdiction  in  this 
way,  the  Act  specially  providing 
by  sec.  44  for  an  appeal  from 
orders  of  the  Board  to  the 
Supreme  Court  of  Canada  on  such 
questions. 


By  virtue  of  sec.  7 of  the  Rail- 
way Act,  1903,  where  one  railway 
crosses  another  which  is  subject  to 
the  Act,  the  Board  of  Railway 
Commissioners  have  exclusive 
jurisdiction.  Canadian  Pacific 
R.W.  Co.,  v.  Grand  Trunk  R.W. 
Co.,  320. 

8.  Animal  Killed  on  Track — 
Escape  to  Highway  from  Enclosure 
— Open  Gate  from  Highway  to  Track 
— Negligence  — Liability .]  — Sec- 
tion 237,  sub-sec.  4,  of  the 
Dominion  Railwa}'  Act,  1903,  pro- 
vides that  if  an  animal  at  large 
upon  the  highway  gets  upon  the 
property  of  the  railway  company 
and  is  killed,  the  owner  may  re- 
cover the  amount  of  his  loss  from 
the  company,  unless  it  be  proved 
that  the  animal  got  at  large 
through  the  owner’s  negligence. 

The  plaintiff’s  horse  escaped, 
without  any  negligence  on  his 
part,  from  a pasture  field,  adjoin- 
ing the  railway,  and  got  upon  the 
highway,  and  then  going  a short 
distance,  passed  through  an  open 
gateway  into  the  defendants’ 
freight  yards,  and  then  on  to  the 
track,  where  it  was  killed  by  a 
passing  train: — 

Held,  that  the  defendants  were 
liable.  Lebu  v.  Grand  Trunk 
R.W.  Co.,  590. 

Electric .] — See  Assessment  and 
Taxes,  1. 

Trespasser  on. J — See  Negli- 
gence, 2. 

See  Company,  4 — Limitation 
of  Actions — Negligence,  3 — 
Statutes — Street  Railways. 


REGISTRY  LAWS. 

See  Bankruptcy  and  Insol- 
vency, 2 — Mechanics’  Lien — 
Vendor  and  Purchaser. 


XII.] 


REPUGNANCY. 

See  Deed. 


INDEX. 


SALE  OF  GOODS. 

See  Contract,  3. 
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RESCISSION. 

Of  Contract.] — See  Sale  of 
Land. 


REVISION,  COURT  OF. 

See  Assessment  and  Taxes,  3. 

RIVERS. 

See  Water  and  Water- 
courses, 1. 


RULES. 

Con.  Rule  42] — See  Lunatic. 

Con.  Rule  159.] — See  Com- 
pany, 3. 

Con.  Rule  162  (e).] — See  Prac- 
tice, 2,  5. 

Con.  Rule  209.] — See  Prac- 
tice, 3. 

Con.  Rule  261.] — See  Plead- 
ing. 

Con.  Rule  439,  (1250).]  — See 
Discovery,  1. 

Con.  Rule  603.] — See  Judg- 
ment. 

Con.  Rule  615.] — See  Carriers, 

1. 

Con.  Rules,  668,  669.] — See 
Evidence. 

Con.  Rule  1176.] — See  Costs,  1. 

Con.  Rule  1256,  439  (a).]— See 
Discovery,  2. 

General  Rules — Rules  20,  24.] — 
See  Parliamentary  Elections, 
2. 


SALE  OF  LAND. 

Oral  Contract — Execution  of 
Deed  and  Mortgage — Misdescrip- 
tion — Defective  Title  — Innocent 
Misrepresentation  — Rescission  — 
Compensation .] — Plaintiff  at  an 
interview  with  the  defendant 
agreed  to  purchase  “The  F.  prop- 
erty” belonging  to  her  for  $2,300 
— $500  cash  and  the  balance  in 
six  years  with  interest,  and  ad- 
vised her  to  get  the  papers  made 
out,  and  she  instructed  her  solici- 
tor to  prepare  the  deed  and  mort- 
gage. When  they  were  ready  she 
advised  the  plaintiff,  who  had, 
however,  changed  his  mind  and 
refused  to  go  on,  but  offered  to 
pay  the  expenses.  Under  pres- 
sure from  two  solicitors  and  the 
issue  of  a writ,  he  accepted  the 
deed,  executed  the  mortgage  to 
secure  the  purchase  money,  and 
made  the  cash  payment,  without 
searching  the  title,  relying  on  the 
representation  of  one  of  the  solici- 
tors that  the  defendant  had  a good 
title.  Subsequently  he  discovered 
that  the  description  in  the  deed  to 
him  covered  more  property  than 
the  vendor  owned,  and  that  what 
he  did  get  was  subject  to  an  out- 
standing lease  for  life. 

In  an  action  for  a rescission  of 
the  contract,  the  trial  Judge 
having  found  that  the  defendant 
was  not  guilty  of  any  fraudulent 
misrepresentation  or  conceal- 
ment; that  there  was  no  mutual 
mistake  and  no  express  agreement 
as  to  title;  and  that  the  misrepre- 
sentation as  to  title  was  inno- 
cently made: — 

Held,  that  fraud  having  been 
negatived  and  the  deed  having 
been  executed,  the  plaintiff  was 
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not  entitled  to  a rescission  of  the 
contract. 

Held,  also,  that  as  an  adverse 
claim  to  title  by  possession  could 
not  be  decided  in  this  action 
owing  to  the  claimant  not  being  a 
party,  it  could  not  be  said  there 
was  an  entire  failure  of  considera- 
tion, and  the  plaintiff  was  there- 
fore not  entitled  to  relief  on  the 
latter  ground,  and  the  action  was 
dismissed,  but  under  the  circum- 
stances without  costs.  Shurie  v. 
White,  54. 

See  Vendor  and  Purchaser. 


SCHOOLS. 

See  Public  Schools. 


SCIENTER. 

See  Animals. 

SEDUCTION. 

See  Criminal  Law,  1. 


SERVANT. 

See  Master  and  Servant. 


SHARES. 

Sale  on  Margin.]— See  Broker. 
See  Company,  1,  2. 


SOCIETY. 

Expulsion  from — Right  of  Prop- 
erty.]— See  Injunction. 


STATUTES. 

Special  Act — Repeal  by  Impli- 
cation— Repugnancy  to  Subse- 
quent General  Act  — Rule  of 


[VOL. 

Construction  — Assessment  and 
Taxes — Exemptions  — Railway  — 
By-law  of  Municipality — Commu- 
tation— School  Rates.]  — A city 
council  in  1897  passed  a by-law 
providing  that  a certain  annual 
sum  should  be  accepted  from  a 
railway  company  for  15  ye^rs 
“by  way  of  commutation  and  in 
lieu  of  all  and  every  municipal 
rate  or  rates  and  assessment/7  in 
respect  of  certain  lands  owned  by 
the  railway  company.  This  by- 
law was  passed  under  the  autho- 
rity of  a special  Act  respecting  the 
railway  company,  48  Viet.  ch.  65 
(O.),  sec.  3 of  which  provided  that 
it  should  be  lawful  for  the  cor- 
poration of  any  municipality 
through  which  any  line  of  the 
railway  had  been  constructed  to 
exempt  the  company  and  its 
property  within  such  munici- 
pality, in  whole  or  in  part,  from 
municipal  assessment  or  taxation, 
or  to  agree  to  a certain  sum  per 
annum  or  otherwise  in  gross  or  by 
way  of  commutation  or  composi- 
tion for  payment  of  all  municipal 
rates.  By  a subsequent  general 
enactment,  55  Viet.  ch.  60,  sec.  4 
(O.),  it  was  declared  that  no 
municipal  by-law  thereafter  passed 
for  exempting  any  portion  of  the 
ratable  property  of  a municipality 
from  taxation,  in  whole  or  in  part, 
should  be  held  or  construed  to 
exempt  such  property  from  school 
rates.  The  general  Act  did  not  by 
express  words  repeal  the  special 
Act : — 

Held,  that  it  did  not  effect  a 
repeal  by  necessary  implication — 
generalia  specialibus  non  derogant. 

Held,  also,  that  there  was 
nothing  to  shew  that  the  sum 
which  the  railway  company  were 
to  pay  was  not  more  than  the 
school  taxes  which  they  would  be 
liable  to  pay  if  they  were  not  en- 
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titled  to  any  exemption.  Way  v. 
City  of  St.  Thomas  et  al.,  240. 

4 & 5 Viet.  ch.  45  (Imp.) 

See  Copyright. 

47  Viet.  ch.  20,  secs.  5,  6 (O.) 

See  Insurance,  3. 

48  Vic.  ch.  28,  sec.  1,  sub-sec.  3 (O.) . . 
See  Insurance,  3. 

48  Viet.  ch.  65,  sec.  3 (O.) 

See  Statutes. 

55  Viet.  ch.  60,  sec.  4 (O.) 

See  Statutes. 

55  Viet.  ch.  99  (O.) 

See  Street  Railways. 

55  & 56  Viet.  ch.  29,  secs.  182,  197, 198, 
204,  210  (2),  215,  662,  684,  sub-sec. 
(c) , 900. 

(Criminal  Code) 

See  Constitutional  Law — Crim- 
inal Law,  1,  2,  3,  4. 

57  Viet.  ch.  75  (O.) 

See  Municipal  Corporations,  6. 

R.S.C.  1886,  ch.  129,  secs.  8,  83-. 

See  Company,  2,  3. 

R.S.O.  1897,  ch.  1,  sec.  8,  sub-sec.  46... 
See  Municipal  Corporations,  7. 

R.S.O.  1897,  ch.  9,  secs.  4,  94  (1)  (4), 
78,  214  (Ontario  Election  Act)  — 
See  Penalty — Parliamentary 
Elections,  1. 

R.S.O.  1897,  ch.  61,  sec.  103 

See  Constitutional  Law. 

R.S.O.  1897,  ch.  73,  sec.  5 (Evidence 

Act) 

See  Discovery,  1. 

R.S.O.  1897,  ch.  78,  sec.  7 

See  Creditors  Relief  Act. 

R.S.O.  1897,  ch.  90,  sec.  9 

See  Criminal  Law,  3. 

R.S.O.  1897,  ch.  124,  secs.  13,  19 

See  Water  and  Watercourses,  1. 

R.S.O.  1897,  ch.  127,  sec.  7 (Devolu- 
tion of  Estates  Act) 

See  Will,  1. 


R.S.O.  1897,  ch.  147,  sec.  2 

See  Bankruptcy  and  Insolvency,  1. 

R.S.O.  1897,  ch.  164,  sec.  12 

See  Dower. 

R.S.O.  1897,  ch.  191,  secs.  22,  40,  43... 
See  Company,  1,  7. 

R.S.O.  1897,  ch.  203,  secs.  159,  sub- 

secs.  1,  8,  160,  sub-sec.  1,5 

See  Insurance,  1,2,  3. 

R.S.O.  1897,  ch.  205,  sec.  10 

See  Company,  5. 

R.S.O.  1897,  ch.  227,  sec.  2,  sub-sec.  6. 
See  Landlord  and  Tenant. 

R.S.O.  1897,  ch.  245,  sec.  141 

See  Municipal  Corporations,  10. 

R.S.O.  1897,  ch.  259 

See  Infant. 

R.S.O.  1897,  ch.  285,  sec.  4,  sub-sec,  3, 
28,  sub-sec.  4,  29,  36  (Ditches  and 

Watercourses  Act) 

See  Water  and  Watercourses,  2. 
R.S.O.  1897,  ch.  317,  sec.  12. 

See  Malicious  Prosecution. 

61  Viet.  ch.  64,  sec.  3 (D.) 

See  Negligence,  4. 

3 Edw.  VII.  ch‘.  8,  sec.  13  (O.) 

See  Lunatic — Practice,  2. 

3 Edw.  VII.  ch.  19,  secs.  13,  18,  204, 
245,  246,  355,  506,  583,  sub-sec. 
14,  28,  29,  506,  606,  (3),  617  (a) 

(O.)  (Con.  Mun.  Act,  1903) 

See  Municipal  Corporations,  3,  5, 
8,  9,  10 — Local  Offices — Lun- 
atic— Practice,  2. 

3 Edw.  VII.  ch.  58,  secs.  7,  25,  32,  44, 

122,  170,  173,  175,  sub-sec.  2,  177. 
198,  237,  sub-sec.  4 (D.)  (Railway 

Act,  1903) 

See  Company,  4 — Railways,  4,  5,  6, 
7,  8. 

4 Edw.  VII.  ch.  10,  sec.  21. 

See  Discovery,  1. 

4 Edw.  VII.  ch.  15,  sec.  7 (O.) 

See  Insurance,  1. 

4 Edw.  VII.  ch.  23,  secs.  5,  sub-sec.  17, 
10  (e),  sub-sec.  7,  42,  43,  sub-sec.  2 

(a) 

See  Assessment  and  Taxes,  1,  2,  3. 
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5 Edw.  VII.  ch.  13,  sec.  7 (O) 

See  Constitutional  Law. 

6 Edw.  VII.  ch.  19,  sec.  22  (O.) 

See  Venue. 

6 Edw.  VII.  ch.  53,  sec.  29,  sub-sec.  4 

(O.) 

See  Public  Schools. 


STEAMBOAT  INSPECTION 
ACT. 

See  Negligence,  4. 


STREAMS. 

See  Water  and  Water- 
courses, 1. 


STREET  RAILWAYS. 

Toronto  Railway — Streets  in 
Newly  Annexed  Territory — Exten- 
sion of  Road  Into — Stopping  Places 
— Right  to  Fix — Determination  of 
Engineer.} — Section  14  of  the 
agreement  entered  into  between 
the  plaintiffs  and  defendants,  set 
out  in  55  Viet.  ch.  99  (0.), 
whereby  the  defendants  are . re- 
quired to  establish  and  lay  down 
new  lines  and  to  extend  the  tracks 
and  street  car  service  on  such 
streets  as  may  be,  from  time  to 
time,  recommended  by  the  city 
engineer  and  approved  by  the  city 
council,  does  not  apply  to  terri- 
tory which  was  not  within  the 
limits  of  the  city  at  the  date  of  the 
agreement;  but  has  subsequently 
been  annexed  to  and  become  part 
thereof. 

Toronto  R.W.  Co.  v.  City  of 
Toronto,  37  S.C.R.  430  (reversing 
the  judgment  of  the  Court  of 
Appeal,  10  O.L.R.  657),  followed. 

By  sec.  26  of  the  agreement  the 
11  speed  and  service”  necessary  on 


[VOL. 

each  main  line,  part  of  same,  or 
branch,  is  to  be  determined  by  the 
city  engineer  and  approved  by  the 
city  council;  and  by  sec.  39  the 
cars  shall  only  be  stopped  clear  of 
cross  streets  and  midway  between 
streets,  where  the  distance  exceeds 
six  hundred  feet : — 

Held,  subject  to  the  limitations 
of  clause  39,  that  the  regulating  of 
the  places  at  which  cars  shall  be 
stopped  came  within  condition  26 
relating  to  the  speed  and  service,’ 
and  was  therefore  to  be  deter- 
mined by  the  city  engineer  and 
approved  of  by  the  council. 

The  engineer  made  a report  to 
the  council  recommending  that 
cars  should  be  required  to  stop  at 
certain  specified  points,  which  was 
adopted  by  resolution  of  the 
council : — 

Held,  that  the  engineer  did  not 
occupy  a judicial  or  quasi-judicial 
position  between  the  parties  to  the 
agreement,  and  was  not  bound  to 
consult  with  the  defendants  before 
determining  what  service  should 
be  supplied,  and  that  such  report, 
though  somewhat  informally  ex- 
pressed, was  a sufficient  deter- 
mination on  the  part  of  the  engi- 
neer, and  that  the  adoption  by 
resolution  was  sufficient,  it  not 
being  essential  that  such  adop- 
tion should  be  by  by-law. 

Held,  also,  that  the  plaintiffs 
were  entitled  to  an  order  restrain- 
ing the  defendants  from  running 
the  cars  upon  their  railway,  ex- 
cept in  accordance  with  the  deter- 
mination of  the  engineer  as  to  the 
stopping  places.  City  of  Toronto 
v.  Tpronto  Railway  Co.,  534. 

See  Damages,  2. 


SURVIVORSHIP. 

See  Insurance,  1. 
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TAXES. 

See  Assessment  and  Taxes. 


TELEGRAPH. 

Contract  by.] — See  Contract,  3. 
See  Parliamentary  Elec- 
tions, 1. 

TENANT. 

See  Landlord  and  Tenant. 


TEXT  BOOKS. 

Right  to  Provide.] — See  Local 
Offices. 


THIRD  PARTY. 

Procedure.] — See  Practice,  2,  3. 

TITLE. 

Mistake  in.] — See  Improve- 
ments. 

Ownership  in  Fee.]— See  High- 
ways— Will,  3. 

To  Land — Defective — Absence  of 
Fraud.] — See  Sale  of  Land. 


TOLLS. 

See  Water  and  Water- 
courses, 1. 

TRADES  UNIONS. 

Strike — Combined  Action — In- 
tention to  Inflict  Damage — Action- 
able Wrong — Indorsement  and  Aid 
of  Other  Association — Injunction.] 
— The  members  of  a labour  union, 
in  order  to  compel  the  plaintiffs, 
employers  of  both  union  and  non- 
union men,  to  enter  into  an  agree- 
ment with  the  union,  whereby  the 
employers  would  agree,  amongst 
other  things,  to  employ  none  but 
union  men  so  long  as  the  union 
was  able  to  supply  workmen, 


called  the  plaintiff’s  workmen  out 
on  strike  in  the  middle  of  a day’s 
work,  and  thereafter  sent  letters 
to  the  plaintiffs’  customers  and 
others,  most  of  whom  employed 
union  members,  informing  them 
that  their  men  would  refuse  to 
handle  any  product  of  the  plain- 
tiffs, as  they  were  an  unfair  firm 
to  organized  labour,  and  published 
of  the  plaintiffs’  goods  that  they 
were  unfair,  and  by  other  means 
endeavoured  to  prevent  the  plain- 
tiffs from  carrying  on  their  busi- 
ness : — 

Held , that  this  combined  action 
on  the  part  of  the  members  of  the 
union  with  the  intention  of  in- 
flicting damage  on  the  plaintiffs 
was  not  justified  by  any  counter- 
vailing prospect  of  pecuniary  ad- 
vantage to  the  union  or  the  men, 
and  was  therefore  actionable,  and 
the  members  of  an  International 
Association,  of  which  the  local 
union  was  a part,  having  endorsed 
the  action  of  the  local  members 
and  rendered  them  financial  assist- 
ance to  carry  on  the  strike,  were, 
along  with  such  local  members, 
liable  in  damages. 

Held,  also,  that  an  injunction 
should  be  granted  restraining  acts 
in  furtherance  of  the  conspiracy  to 
injure,  except  as  to  picketting,  of 
which  there  was  not  sufficient  evi- 
dence that  such  practice  had  been 
resorted  to. 

Judgment  of  MacMahon,  J., 
after  trial  with  a special  jury, 
affirmed.  Metallic  Roofing  Co- 
of  Canada  v.  Jose,  200. 

TRUSTS  AND  TRUSTEES. 

See  Insurance,  3. 

ULTRA  VIRES. 

See  Municipal  Corporations, 

6,  9. 
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VENDOR  AND  PURCHASER. 

Contract  for  Sale  of  Land — Com- 
pletion— Delivery  of  Registrable 
Conveyance — Repudiation  before 

C ompletion— Immoral  Purpose  of 
Purchaser — Rescission  of  Sale — 
Judgment  ■ — Terms.] — The  plain- 
tiff, through  an  agent,  negotiated 
a sale  of  land,  and  had  executed  a 
conveyance,  but  received  no  part 
of  the  purchase  money,  when  he 
heard  that  the  purchaser’s  inten- 
tion was  to  allow  the  land  to  be 
used  for  immoral  purposes,  and 
refused  to  complete  unless  some 
assurance  to  the  contrary  should 
be  given.  Meanwhile  the  convey- 
ance had  been  sent  to  the  registry 
office  and  returned  unregistered 
because  the  description  was  so  un- 
certain that  it  could  not  be  regis- 
tered. The  plaintiff  inserted  words 
to  identify  the  land  properly,  and 
also  a provision  by  which  the  land 
should  be  forfeited  and  returned 
to  the  owner  in  case  a house  of  ill- 
fame  should  be  erected  and  main- 
tained thereon.  The  deed  thus 
altered  was  registered  by  the  pur- 
chaser, and  the  transaction  com- 
pleted by  payment  to  the  plain- 
tiff, the  forfeiture  clause  not  being 
noticed: 

Held , that  under  the  land 
system  of  Ontario  it  is  one  of  the 
terms  of  a contract  of  sale,  when 
nothing  is  said  to  the  contrary, 
that  the  sale  should  be  completed 
by  a proper  conveyance  suscepti- 
ble of  registration,  and  thus,  when 
the  vendor  raised  his  objection  as 
to  the  use  intended,  the  transac- 
tion was  not  complete,  and  he  had 
an  option  to  repudiate  it,  which 
he  did  in  effect ; but  the  purchaser 
could  not  be  held  to  the  convey- 
ance with  the  prohibitory  clause 
in  it,  and,  he  repudiating  that,  it 
was  competent  for  the  plaintiff  to 


recede  from  the  whole  contract, 
without  liability  for  damages. 

Judgment  was  pronounced 
directing  the  cancellation  of  the 
conveyance,  the  vacating  of  its 
registration,  and  delivery  of  pos- 
session to  the  plaintiff,  upon  terms 
that  the  purchase  money  be  re- 
paid and  permanent  improve- 
ments paid  for,  deducting  occupa- 
tion rent.  Owen  v.  Mercier,  529. 

• See  Will,  6. 


VERDICT. 

Unsatisfactory.]— See  Rail- 
ways, 1. 


VESSEL. 

Steamboat  Inspection  Act.] — See 
Negligence,  4. 

VENUE. 

Contract—fS  Edw.  VII.  ch.  19, 
sec.  22  (0.) — Retroactivity-.] — An 
action  was  brought  in  the  High 
Court  by  the  purchasers  of  a ma- 
chine against  the  sellers,  for  a re- 
turn of  money  paid  on  the  agree- 
ment of  sale,  damages  for  breach 
thereof,  the  return  of  the  plain- 
tiffs’ promissory  notes  given  there- 
under, and  cancellation  of  the 
agreement.  The  plaintiffs  based 
their  action  upon  a new  agree- 
ment which  they  alleged  super- 
seded the  original  one  as  to  some 
of  the  terms,  but,  except  as  speci- 
fied, the  engine  was  to  fulfil  the 
terms  and  conditions  of  the  origi- 
nal agreement.  The  original  agree- 
ment contained  a clause  providing 
that  if  any  action  or  actions  arise 
in  respect  to  the  machine  or  notes 
or  any  renewals  thereof,  the  same 
should  be  entered,  tried,  and  finally 
disposed  of  in  the  court  which  has 
its  sittings  where  the  head  office 
of  the  defendants  is  located,  i.e., 
at  Sarnia,  and  another  clause  pro- 
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viding  that  any  action  brought 
with  respect  to  this  contract  or  in 
any  way  connected  therewith, 
between  the  parties,  shall  be  tried 
at  the  town  of  Sarnia,  and  the 
purchasers  consent  to  have  the 
venue  in  any  such  action  changed 
to  Sarnia: 

Held,  that  the  action  did  not 
come  within  either  clause;  but,  if 
it  did,  that  sec.  22  of  6 Edw.  VII. 
ch.  19  (O.)  applied,  although  the 
contract  was  made  before  it  was 
enacted. 

Order  of  the  Master  in  Cham- 
bers refusing  to  change  the  venue 
to  Sarnia  affirmed.  Bell  et  al.  v. 
Goodison  Thresher  Co.,  611. 


WAREHOUSE  RECEIPTS. 

Partnership— Banks  and  Bank- 
ing— Bank  Act — Liability  of  Part- 
ners— Promissory  Notes — Negotia- 
tion— Extinguishment  of  Debt — 
Securities — Release  of  Partner — 
Covenant  not  to  Sue — Reservation 
of  Rights.] — The  defendant  M. 
was  a partner  with  the  defendant 
G.  in  a commission  and  produce 
business  carried  on  in  the  same 
building  as  a storage  business  in 
which  G.  was  also  engaged.  It 
was  alleged  by  the  plaintiffs  that 
the  defendant  F.  was  a partner 
in  both  businesses.  The  account 
of  the  commission  and  produce 
business  was  kept  at  the  plaintiffs’  j 
bank.  For  the  purpose  of  enabling 
the  partnership  to  purchase  the 
produce  in  which  they  dealt,  the 
plaintiffs  gave  the  partnership  a 
line  of  credit  in  the  form  of  an 
overdraft  on  their  account.  From 
time  to  time  the  plaintiffs  dis- 
counted their  promissory  notes, 
the  proceeds  of  which  were  placed 
to  the  credit  of  the  account.  The 
goods  purchased  by  them  were 
warehoused  with  the  storage 


branch,  and  receipts  signed  in  the 
name  of  “ The  Ottawa  Cold  Storage 
and  Freezing  Company”  by  G. 
were  given  t.o  M.  on  behalf  of  the 
commission  and  produce  business, 
and  were  from  time  to  time  in- 
dorsed over  to  and  hypothecated 
with  the  plaintiffs  as  promissory 
notes  were  discounted.  The  trans- 
actions involved  in  this  action 
were  represented  by  ten  ware- 
house receipts  indorsed  to  the 
plaintiffs  by  M.,  with  a memo- 
randum of  hypothecation  signed 
by  G.  and  a certificate  of  valua- 
tion by  him,  and  ten  promissory 
notes  made  on  behalf  of  the  com- 
mission and  produce  business  to 
the  order  of  M.  and  indorsed  by 
him  and  G.  While  these  notes 
were  current,  the  businesses 
ceased,  and  the  plaintiffs  took 
possession,  and  found  that  there 
was  a large  discrepancy  between 
the  goods  in  store  and  the  amounts 
specified  in  the  warehouse  receipts. 
Before  this  action,  and  while  inter- 
pleader proceedings  in  relation  to 
the  goods  were  pending,  in  which 
the  plaintiffs  desired  to  obtain  the 
evidence  of  the  defendant  F., 
their  solicitors,  by  their  instruc- 
tions, wrote  to  F.’s  solicitor  a 
letter  stating  that  the  plaintiffs 
had  no  evidence  that  F.  was  a 
member  of  the  partnership  known 
as  “The  Ottawa  Cold  Storage  and 
Freezing  Company,”  which  was 
liable  to  the  plaintiffs  upon  certain 
I promissory  notes,  and  that  the 
plaintiffs  had  authorized  the 
writers  to  undertake  that  the 
plaintiffs  would  not  attempt  to 
hold  F.  liable  for  the  notes,  or  any 
of  them,  as  a partner  in  the  com- 
pany:— 

Held,  upon  the  evidence,  that 
there  was  no  ground  for  differing 
from  the  conclusion  of  the  trial 
Judge  that  the  defendant  F.  was 
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a partner  in  both  branches  of  the 
business. 

2.  That  in  the  solicitors’  letter 
there  was  a sufficient  reservation 
of  the  plaintiffs’  rights  against  the 
partnership  and  those  who  were 
undoubtedly  members  of  it  to 
prevent  the  letter  from  being 
treated  as  having  any  greater 
effect  than  a covenant  not  to  sue; 
the  language  afforded  a strong 
presumption  that  the  parties  were 
dealing  with  the  liability  of  F., 
and  not  with  the  liability  of  the 
other  two;  and  the  surrounding 
circumstances;  with  reference  to 
which  it  must  be  construed,  led  to 
the  same  conclusion;  and  there- 
fore the  debt  as  security  for  which 
the  warehouse  receipts  were  given 
to  the  plaintiffs  was  not  extin- 
guished, and  the  plaintiffs  were 
entitled  to  the  benefit  of  the 
securities,  if  otherwise  valid. 

3.  That  there  was  a negotiation 
of  a note  and  an  actual  advance  at 
the  time  of  the  acquisition  of  each 
warehouse  receipt;  although  on 
most  occasions  when  a discount 
was  effected  the  account  was  over- 
drawn, that  was  in  the  course  of 
dealing,  and  the  circumstance  did 
not  deprive  the  transaction  of  its 
character  of  a negotiation  of  the 
note,  for  the  proceeds  were  placed 
freely  at  the  disposal  of  the  cus- 
tomers, and  the  drawings  on  the 
account  continued  as  before. 

Halsted  v.  Bank  of  Hamilton 
(1896-7),  27  O.R.  435,  24  A.R. 
152,  28  S.  C.  R.  235,  distinguished. 

4.  That  the  firm  by  which  the 
warehouse  receipts  were  given  was 
not  the  firm  to  which  they  were 
given,  M.  being  a member  of  the 
latter  and  not  of  the  former;  and 
G.,  in  signing  the  warehouse  re- 
ceipts on  behalf  of  the  storage 
business,  was  not  giving  receipts 
“as  of  his  own  property,”  within! 


[vol. 

the  meaning  of  sec.  2 (d)  of  the 
Bank  Act.  Since  the  Judicature 
Act,  there  exists  no  reason  why  if 
two  different  firms  have  a common 
partner  an  action  should  not  be 
maintained  by  one  against  the 
other. 

5.  That,  on  the  evidence,  the 
plaintiffs  had  shewn  that  the  goods 
were  not  in  the  warehouse  when 
possession  was  taken. 

Judgment  of  Meredith,  J.,  re- 
versed. Ontario  Bank  v.  O’Reilly 
et  al.,  420. 


WATER  AND  WATER- 
COURSES. 

1.  Rivers  and  Streams  Act — 
Tolls  — Order  Fixing  — Condition 
Precedent  to  Right  of  Action — 
Remedy — R.S.O.  1897,  ch.  124, 
secs.  13,  19.] — Section  13  of  the 
Rivers  and  Streams  Act,  R.S.O. 
1897,  ch.  142,  confers  exclusive 
jurisdiction  to  fix  tolls  payable 
for  floating  saw-logs  over  con- 
structions and  improvements 
made  by  others  in  rivers,  streams, 
and  creeks,  upon  the  different 
tribunals  mentioned  in  it;  and  it 
is  incumbent  upon  any  persons 
seeking  to  levy  such  tolls  to  pro- 
duce as  a condition  precedent  to 
recovery  an  order  or  judgment  by 
one  of  such  tribunals  fixing  them. 

Per  Osler  and  Garrow,  JJ.A., 
It  is  not  necessary  that  the  tolls 
should  be  fixed  before  the  logs  are 
floated. 

Aliter,  per  Meredith,  J.A. 

Per  Garrow,  J.A.  An  action 
will  lie  for  such  tolls,  after  the 
same  have  been  duly  fixed,  and 
parties  are  not  confined  to  the 
remedy  by  distress  given  by  sec. 
19.  Beck  Manufacturing  Co.,  Lim- 
ited v.  Ontario  Lumber  Co.,  Limited, 
163. 
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2.  Ditches  and  Watercourses  Act 
— Award  — Reconsideration — Con- 
struction of  Ditch  — Charge  for 
Engineer’s  Services — Letting  Work 
— Breach  of  Contract — Re-letting. J 
—By  virtue  of  sec.  36  of  the 
Ditches  and  Watercourses  Act, 
the  township  engineer,  on  the  re- 
consideration of  an  award,  may 
make  any  award  which  might  have 
been  made  in  the  first  instance. 

In  accordance  with  the  pro- 
visions of  sub-sec.  2 of  sec.  4 of  the 
same  Act,  the  council  by  by-law 
fixed  the  charges  to  be  made  by 
the  engineer  for  his  services  at  the 
rate  of  $5  a day,  and  under  sec.  29 
the  engineer  certified  to  the  clerk 
that  he  was  entitled  to  $45  for 
fees  and  charges  for  his  services : — 

Held , that  his  certificate  estab- 
lished prima  facie  the  validity  of 
his  claim  for  $45,  and  the  onus 
was  on  the  plaintiff,  objecting  to 
the  award,  to  shew  its  incorrect- 
ness, which  she  had  not  done. 

Held,  also,  that  under  sub-sec.  4 
of  sec.  28  work  under  an  award 
not  performed  as  contracted  for, 
may  be  re-let. 

Judgment  of  county  court  of 
Ontario  reversed.  Cuddahee  v. 
Township  of  Mara,  522. 


WATER  RATES. 

See  Municipal  Corporations, 

1. 


WAY. 

Non-Repair  of.] — See  Munici- 
pal Corporations,  8. 

See  Highways — Railways,  7. 


WIFE. 

See  Husband  and  Wife. 


WILL. 

1.  Specific  Devise  — Residuary 
Devise — Bequest  of  Personal  Estate 
— Provision  for  Payment  of  Debts, 
etc.,  U0ut  of  My  Estate” — Inci- 
dence of — Bequest  of  Chattels  under 
Conditional  Sales  Agreement — De- 
volution of  Estates  Act — R.S.O. 
1897,  ch.  127,  sec.  7.] — A testator 
bequeathed  all  his  personal  estate 
to  his  son,  to  whom  he  also  speci- 
fically devised  a farm,  and  he  de- 
vised the  residue  of  his  real  estate 
to  his  executors  upon  certain 
trusts,  and  directed  that  the  debts, 
funeral  and  testamentary  ex- 
penses should  be  paid  “out  of  my 
estate”: — 

Held,  that  the  whole  personal 
estate  was  primarily  chargeable 
with  such  payment,  and  that  the 
balance  remaining  unsatisfied 
should  be  borne  by  all  the  real 
estate  pro  rata.  ' 

Sec.  7 of  the  Devolution  of 
Estates  Act  provides  that  “the 
real  and  personal  property  of  a 
deceased  person  comprised  in  any 
residuary  devise  or  bequest  shall 
(except  so  far  as  a contrary  inten- 
tion shall  appear  from  his  will  or 
any  codicil  thereto)  be  applicable 
ratably  according  to  the  respec- 
tive values  to  the  payment  of  his 
debts”: — 

Held,  that  this  section  does  not 
apply  where  there  is  not  both  real 
and  personal  property  comprised 
in  the  residuary  gift,  and  as  the 
bequest  of  the  testator’s  personal 
property  was  not  in  its  nature 
residuary  in  the  ordinary  sense, 
the  section  did  not  apply  to  it. 

Among  other  personal  property 
bequeathed  were  a threshing  ma- 
chine and  engine  under  the  usual 
conditional  sales  agreement. 

Semble,  that  as  the  gift  was  in 
no  sense  a specific  legacy,  these 
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chattels  were  not  exonerated  from 
the  liens  created  by  such  agree- 
ment at  the  expense  of  the  real 
estate.  In  re  Moody  Estate,  10. 

2.  Compensation.] — -A  testatrix 
by  her  will,  after  the  bequest  of 
certain  legacies,  directed  that  the 
residue  of  her  estate  should  be 
divided  into  four  equal  shares, 
three  of  which  she  directly  dis- 
posed of  and  the  fourth  share  she 
devised  to  her  son,  not  to  be  pay- 
able to  him  until  ten  years  after 
her  death,  and  in  the  meantime  he 
was  to  be  entitled  to  the  income. 
The  son  died  shortly  after  his 
mother,  having  made  a will  and 
appointed  executors.  On  his 
death  an  order  was  made  directing 
the  administrators,  with  the  will 
annexed,  of  the  testatrix’s  estate, 
to  pass  their  accounts  relative  to 
the  son’s  share,  and  to  hand  it  over 
to  his  executors.  On  a question 
being  raised  as  to  the  compensa- 
tion payable  to  such  administra- 
tors : — r 

Held,  that  such  compensation 
should  be  paid  out  of  the  son’s 
estate,  and  not  that  of  the  testa- 
trix. In  re  E.  J.  E.  Church  Estate 
— Athole  Church  Trust,  18. 

3.  Construction — “ Dying  With- 
out Issue”— Vested  Estate  on  Birth 
of  Child — Absolute  Estate  in  Fee.] 
— A testatrix,  by  her  will,  gave 
certain  real  estate  to  an  adopted 
daughter;  but  in  the  event  of  her 
“dying  without  issue”  the  devise 
was  to  lapse.  There  was  no  devise 
over:— 

Held,  that  “ dying  without  issue” 
meant  without  a child  being  born; 
and  therefore,  on  the  birth  of  a 
child,  the  devise  became  absolute. 
In  re  Johnston  and  Smith,  262. 

4.  Construction  — Bequest  to 
Widow—1 1 Dower  of  One-third  of 


[VOL. 

My  Estate  ” — N on-technical  TJse  of 
Word  u Dower” — Absolute  Gift  of 
One-third.]  — A testator,  after 
directing  payment  of  his  debts, 
funeral  and  testamentary  ex- 
penses, directed  the  executors  to 
sell  the  whole  of  his  real  and  per- 
sonal estate  (excepting  certain 
household  goods  reserved  for  his 
wife),  turning  the  same  into 
money,  and  after  the  payment  of 
his  said  debts,  etc.,  and  “my  wife 
receives  her  dower  of  one-third  of 
my  estate,”  he  gave  to  his  wife 
the  whole  of  the  interest  of  his 
estate  as  long  as  she  lived, 
“that  is,  the  interest  on  the 
balance  of  my  estate  after  she 
receives  her  dower”;  and  upon 
his  wife’s  decease  he  gave  two- 
thirds  of  the  balance  of  his  estate 
to  his  son,  and  the  remaining  one- 
third  of  the  balance  to  his  two 
brothers  and  a sister,  to  be  equally 
divided  among  them:— 

Held,  that  the  word  “dower” 
was  not  used  in  its  technical  sense 
of  a life  interest  in  one-third  of 
the  testator’s  realty;  but  meant 
one-third  absolutely  of  his  whole 
estate;  so  that  the  wife  took  such 
one-third  absolutely,  and  a life 
interest  in  the  remainder.  In  re  Es- 
tate of  Obed  Manuel,  Deceased,  286. 

5.  Lapsed  Devise — Residuary 
Devise — Construction .] — By  one 
clause  of  his  will  a testator  devised 
and  bequeathed  all  his  real  and 
personal  estate,  etc.;  by  another 
clause  he  provided  that  a sister 
should  have,  certain  lands  owned 
by  him,  which  devise  lapsed;  and 
the  last  clause  was  as  follows:  “ All 
the  rest  and  residue  of  my  estate, 
consisting  of  money,  promissory 
note  or  notes,  vehicles  and  imple- 
ments, I give  and  bequeath  to  my 
brother”: — 
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Held,  that  the  will  might  be  con- 
strued to  prevent  an  intestacy  as 
to  the  lapsed  devise,  and  that  the 
lands  given  to  the  sister  passed  to 
the  brother  under  the  residuary 
cLause.  In  re  Farrell,  Farrell  v. 
Farrell,  580. 

6.  Construction  — Devise  — Life 
Estates — Remainder  in  Fee — Es- 
tate Tail — Period  of  Distribution- 
Surviving  Wife  — Title  — Vendor 
and'  Purchaser .] — A testator  de- 
vised to  one  of  his  sons,  G.,  fifty 
acres  of  land,  “to  have  and  to 
hold  to  him,  etc.,  as  aforesaid  and 
not  otherwise.’7  In  an  earlier  part 
of  the  will  he  had  devised  lands  to 
his  other  sons,  “to  have  and  to 
hold  to  each  of  them  for  and 
during  their  natural  life  respec- 
tively, and  if  they  should  marry, 
after  their  and  such  of  their  de- 
cease to  have  and  to  hold  to  their 
surviving  wife  respectively,  and 
on  the  demise  of  their  and  each  of 
their  wives  to  have  and  to  hold  to 
their  children  respectively  and 
their  heirs  forever.77  G.  was  un- 
married at  the  date  of  the  will  and 
of  the  testator’s  death: — 

Held,  that  G.  took  an  estate  for 
life,  and  his  widow  (if  he  left  one) 
an  estate  for  life  after  his  death, 
and  his  children  the  remainder  in 
fee  after  her  death,  or  if  no  widow, 
after  G.’s  death. 

G.  was  not  entitled  to  an  estate 
tail  under  the  rule  in  Wild’s  Case, 
for  that  rule  applies  only  where 
the  gift  to  both  parent  and 
children  is  immediate,  nor  under 
the  rule  in  Shelley’s  Case. 

Grant  v.  Fuller  (1902),  33  S.C.R. 
34,  and  Chandler  v.  Gibson  (1901), 

2 O.L.R.  442,  followed. 

Held,  also,  that  the  devise  to 
the  children  of  G.  was  a gift  to  a 
class,  which  would  comprise  all 


children  coming  into  existence 
before  the  period  of  distribution. 

G.  had  married  and  had  children 
living,  and  his  wife  had  died  at  the 
time  of  an  application  under  the 
Vendors  and  Purchasers  Act,  he 
having  contracted  to  sell  the 
land : — 

Held,  that  if  he  married  again, 
his  second  or  any  future  wife  who 
survived  him  would  be  entitled  to 
a life  estate. 

Title  could  not  be  made  with- 
out the  order  of  the  Court.  In 
re  Sharon  and  Stuart,  605. 


WINDING-UP. 

See  Company,  1,  2,  3,  6 — 
Costs,  2. 


WITNESS  FEES. 

See  Costs,  1. 


WORKMEN’S  COMPENSA- 
TION ACT. 

See  Master  and  Servant. 


WORDS. 

“As  now  Enjoyed.”] — See  Rail- 
ways, 7. 

“ As  of  His  Own  Property.”]— 
See  Warehouse  Receipts. 

“As  Now  Used.”]— See  Rail- 
ways, 7. 

“Assign.”] — See  Copyright. 

“Business  Tax.”] — See  Assess- 
ment and  Taxes. 

“Book.”] — See  Copyright. 

“Children.”] — See  Deed. 

“Dower.”] — See  Will,  4. 
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“Dvina  without  Issue.]  — See 
Will;  3. 

“House,  Office,  Room,  or  Other 
Place”] — See  Criminal  Law,  4. 

“Instrument  in  Writing.]” — See 
Insurance,  2. 

“Officer.”] — See  Discovery,  2. 

“ Out  of  My  Estate.”] — See  Will, 

1. 

* ‘ Permanent  Improvements . ’ 7] — 
See  Landlord  and  Tenant. 


“Proceeding.”] — See  Practice, 

2. 

“Produce,  Manufacture,  and 
Supply.”] — See  Municipal  Cor- 
porations, 6. 

“Worth.”] — See  Landlord  and 
Tenant. 


WRIT  OF  SUMMONS. 

See  Practice,  5. 
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